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INTRODUCTORY NOTE

These O fficia l R ecords of the C onference contain the sum m ary record s 
o f the plenary m eetings and o f thejm eetings o f the C om m ittee of the Whole, 
the text of the Convention, the Optional P ro to co l, the F inal Act, the r e s o 
lutions, adopted by the C on feren ce  and the re p o r ts  o f the com m ittees  and 
su b -com m ittees , as w ell as a ll other docum ents w hich w ere subm itted to 
the p lenary and the C om m ittee o f the W hole. T hese O ffic ia l R ecords  also 
contain a com plete index of docum ents relevant to each A rtic le  of the Con
vention accord in g  to its num ber in the final text. •

The h is to ry  of the prep ara tory  studies and docum ents is  sum m arized 
on pages 39 ,40  and 65 -86 .

The sym b ols  o f International A to m ic  E n ergy  A gen cy  docum ents are 
com posed  o f capital le tters  com bined with' fig u re s . M ention o f such a 
sym bol indicates a re feren ce  to an International A tom ic E nergy Agency 
docum ent.

The summary record s of the plenary meetings and of the meetings of the 
C om m ittee of the Whole contained in this volum e w ere orig inally  circu lated 
in m im eographed form  as documents C N -12 /O R /1  to 7, and CN-12, CW /OR. 1 
to 24 resp ective ly . A s printed in this volum e they include the co rre ction s  
to the provisional sum m ary re co rd s  that w ere requested by the delegations 
and such drafting and editorial changes as were considered n ecessary .

These o ffic ia l r e co rd s  are available in E nglish, F rench , Russian and 
Spanish.



EDITORIAL NOTE

The m a ter ia l in corp ora ted  in the P ro ceed in g s  pu blished  b y  the In ter 
national A tom ic E n erg y  A g en cy  i s  ed ited  b y  the A g en cy 's  ed itoria l s ta f f  to 
the exten t con sid ered  n e c e s s a r y  fo r  the r e a d e r 's  a ss is ta n ce . F o r  the sake  
o f  sp eed  o f  publication  the p r e s e n t  P ro ceed in g s  have been  p rin ted  b y  c o m 
position  typing and p h o to -o ffse t lithography. Within the lim itations im posed  
b y  this m ethod, e v e r y  e ffo r t  has been  m ade to maintain a high editorial 
standard.

The use in these P roceed in gs o f  particu lar designations o f  countries o r  
te r r ito r ie s  does not im ply any judgem ent by  the Agency, as to the legal status 
o f  such countries o r  te r r ito r ie s , o f  their authorities and institutions dr o f  the 
delimitation o f  their boundaries.
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DECISION 24 (GOV/DEC/26(V)) OF THE 
BOARD OF GOVERNORS 

CONVENING THE CONFERENCE

International C on feren ce  on C iv il L ia b ility  fo r  N u clear Dam age

T he B oard
(a) A uthorizes the D ire c to r  G eneral to convene an international con 

feren ce  in [Vienna]1 early  in 1963 to conclude a convention on civil liability 
fo r  nuclear damage, together with such ancillary instruments as might prove 
n ecessa ry , on the understanding that he would in the m eantim e reconvene 
the in ter-governm enta l com m ittee constituted by [an e a r lie r  reso lu tion  of 
the Board],;

(b) R equests h im  to invite a ll M em bers  o f the A gen cy  to p articipate  
in the conference, and the United Nations, the specia lized  agencies and other 
interested international organizations in relations with the A gency to be r e 
presented by ob serv ers  thereat; and

(c ) A uthorizes him  to take all further steps that might be requ ired  in 
connection  with the preparation  and w ork o f the con feren ce .

286th m eetin g  
5 M arch  1962

1 The Board decided in June 1962 that the Conference should meet in Vienna.
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Deputy D ir e c to r  G en era l fo r  Insu rance , M in istry  o f  F in an ce , Spain

M r. Julian A yesta  
C ou n se llo r , E m b a ssy  in  A u stria

SWEDEN

Head o f  D eleg a tion :
M r. T orw a ld  H esser
Head o f the International D iv is ion , M in istry  o f J u stice  

D e le g a te s :
M r. U lf N ordenson
A sso c ia te  Judge o f the Svea C ourt o f A ppeal, M in istry  o f J u stice  

M r. Hans Olwaeus
F ir s t  S ecretary ,. L ega l D epartm ent, M in istry  o f F o re ig n  A ffa ir s  

M r. .R ichard  Schbnm eyer
D ir e c to r  , ,

- SW ITZE RLA N D

Head o f  D eleg a tion :
H. E .  M r. Paul R uegger 
A m bassador, to A u stria



LIST OF DELEGATIONS 15

D eleg a te :
M r. W alter P fis te r
Deputy C ou n se llo r  fo r  A tom ic  E n ergy  Q uestions

TH AILAN D

H ead o f  D eleg a tion :
H. E .  M r. C hatichai Choonhavan
E nvoy E xtra ord in a ry  and M in iste r  P len ip oten tia ry  to A u str ia  

A d v is e r :
M r. P ra p r it  Na N agara
A d v isory  M em ber o f the T hai A tom ic  E nergy  C o m m is s io n .fo r  P ea ce

TURKEY

Head o f  D elega tion :
H. E.  M r. Baha Vefa Karatay 
A m bassador to Austria 

D eleg a tes :
M r. T evfik  Unaydin
F irst S ecretary , E m bassy in A ustria

M r. E rdogan Sanalan -
F irst  S ecretary , M inistry of F oreign  A ffa irs

UKRAINIAN SOVIET SOCIALIST REPUBLIC

Head o f  D elega tion :
M r. Ivan I. K orchak ,
Deputy A ttorn ey  G en era l o f the U krainian  Soviet S oc ia lis t  R epu blic  

on C iv il C ases 
A ltern a te : '

Y uri A. Ivanov
F irs t S ecretary , M inistry o f  F oreign  A ffa irs

UNION OF SOVIET SOCIALIST REPUBLICS

Head o f  D elega tion :
M r. G rigory  E . V ilkov
Deputy Chief of the L egal D iv is io n , M inistry o f F oreign  A ffa irs  

A ltern a tes :
M r. Sergey N. Bratusj 
P r o fe s s o r  of C iv il Law 
M r. V ladim ir B. Lytkin
State C om m ittee o f the U tilization  o f the A to m ic ‘E nergy o f the USSR

M r. V lad im ir B . Toulinov
Perm anent M iss ion  of the USSR to the IAEA
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E x p er t :
M r. S ergey B . C hetverikov 

. M in istry  o f F ore ig n  A ffa irs

UNITED A R A B  REPUBLIC

Head o f  D elega tion :
D r. M oham ed Hafez Ghanem
P r o fe s s o r  o f International Law, E in Shams U n ivers ity

UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND

H ead o f  D elega tion : ,
M r. R . A .  Thom pson
A ssistan t S ecre ta ry , O ffice  o f the M in ister fo r  S cience 

D eleg a te s :
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A ssistant S ecre ta ry , M in istry  o f P ow er  , ' ■>

M r. J . P . H .  T r e v o r  •
A ssista n t S o lic ito r , T re a s u ry  S o l ic it o r 's  D epartm ent, M in istry  of 

P o w e r  B ranch

M r. K . J . S .  R itch ie
Senior L ega l A ssistant, T re a su ry  S o lic ito r 's  D epartm ent, M in istry  
Oo f P ow er B ranch • . . .

M r. G. J .  Bradshaw
A ssistant P rin cip a l, M in istry o f  P ow er 

M r. A . H. Kent
A ssistan t S o lic ito r , T re a su ry  S o lic it o r 's  D epartm ent, M in istry  o f 

T ra n sp ort B ranch

M r. J . W .  M cM eekin  
P r in c ip a l, M in istry  o f T ra n sp ort

M r. K . M . H .  Newman
A ssistan t S o lic ito r , L ord  C h a n ce llo r 's  O ffice  

M r. C . J .  Highton
P r in c ip a l L ega l and Lands O ffice r ,- U . K .  A to m ic  E n erg y  A u th ority  

M r . P . J .  A llott
A ssista n t L ega l A d v ise r , F o re ig n  O ffice  

M r . J . E .  C olem an  . '
L e g a l A ssista n t, • T re a s u ry  S o l ic it o r 's  D epartm ent, M in istry  o f ' 

A viation  B ranch  
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M r. R . L . H ervey
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House o f R epresen tatives  

A d v is e r s :
M r. G era ld  C harnoff
L ega l P r o je c t s  M anager, A tom ic  Industria l F oru m , I nc . ,

New Y ork  N. Y .

M r. W illiam  E nglish
United States M iss ion  to the E uropean  C om m unities, B ru s s e ls  

M iss  B etty C . Gough
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Vienna

M r. E rn est L . K e r le y
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D epartm ent o f  State
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M r. Jack  Newman
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M r. R u sse ll A . P r ic e
O ffice  of International S c ien tific  A ffa ir s , D epartm ent o f State

M r. L eon  U lm an . •
Second A ssista n t, O ffice  o f L eg a l C ounsel, D epartm ent o f J u stice

V IE T -N A M  '

H ead o f  D eleg a tion :
D r. Ha Vinh Phuong
Charg6 d 'A ffa ir e s  to the F e d e ra l R epu blic  o f G erm any;
A lternate to the G overn or fro m  V iet-N am  on the B oard of G overn ors 

of the A gency
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YUGOSLAVIA ' ■

Head o f  D elega tion :
P r o fe s s o r  V lad islav  B ra jk ov ic  
F aculty  of L aw ; Z a greb  

D eleg a te :
M r. V ojin  D m itric
L ega l A d v ise r , F ed era l N uclear C om m ission

OBSERVERS ,

A . STATES ■ ..............................

CHILE' '

M r. A quiles U rra  
Charg6 d 1 A ffa ire s  a . i .
A lternate to the Flesident R epresentative o f C hile to the A gen cy

ECUADOR ■

M r. Egon Strager
H onorary Consul in Vienna i .

M rs . B erta  H orbager " : x

V E N E ZU E LA  . • • - -

D r." ‘J o s 6 lA gustiii Catala, J r .
L ega l A d v iser , V enezuelan  Institute fo r  S cien tific  R esea rch

'• B. ORGANIZATIONS- ' ’ ' ■ •

- (i) S p ecia lized  A g e n c ie s  . ■

FOOD,AND AGRICU LTURE O RGAN IZATION  OF THE UNITED NATIONS 
M r. E . S .  A bensou r
C hief, L eg is la tion  R esea rch  B ranch  , ‘ ’

‘ •' D epartm ent o f-P u b lic  R elations and L ega l A ffa ir s

'IN TE R G O V E R N M E N TA L M ARITIM E C O N SU LTATIVE O R G A N IZA TIO N  
M . R . G roscla u d e

M . G. Dente

IN TERN ATIO N AL CIVIL A VIA TIO N  ORGANIZATION. , . .
M r. A . W .  G.  K ean >■'



LIST OF DELEGATIONS 1-9

IN TERN ATIO N AL LABO U R O R G A N IZA TIO N  ■. ■ 
M r. F . P e e l
P r in c ip a l M em ber o f D iv is ion , L eg a l .D iv ision

I
UNIVERSAL PO ST A L  UNION

M r. M ich el Rahi ' , •" >
A d v ise r  to  the International O ffice  o f UPU

(ii) In terg ov ern m en ta l O rga n iza tion s

C E N TR A L O F FIC E  FO R  IN TE RN ATIO N A L R A ILW A Y  T R A N SPO R T 
M . A .  W ildhaber I". i. •
C ou n se llo r  .

EUROPEAN ATO M IC EN ERGY COM M UNITY
M r. E . von G eld ern ' ' . ■',* *'V
D ire c to r -G e n e ra l, D iv is ion  o f  Industry and E co n o m ics

M r. T . V oge la a r
D ire c to r -G e n e ra l, Joint. L ega l Service- fo r  the E uropean.C om m unity

D r. H. J . G laesn er . ■ ■' -'•- . •'
Join t-L ega l S e rv ice -fo r  the-E uropean C om m unity ■ - ' • '

M r. R . B auer . . .... . . '  . ....... . . . . . .
D iv ision  o f  Industry and E con om ics

EUROPEAN NUCLEAR ENERGY AGENCY OF THE:'ORGANIZATION FOR 
ECONOMIC •.CO-OPERATION. AND, DEVELOPM EN T ■ :

M r. J e rry  L . W einstein  .
Head o f the L eg a l, A dm in istra tive  and E xtern a l R ela tion s D iv is io n

M r. R ich ard  M . Stein S j f - . i  - ■■■ .*.• r.i  ̂■: >j.V s
L ega l O ffice  - *... .*h‘ . •

INSTITUT IN TERN ATIO N AL PO U R L ’U N IFICATION .ttE  .D R b lT ,P R IV E  
P r o fe s s o r  Gustav Stanzl ' t» •

IN TE R -A M E R IC A N . N U CLEAR EN ERGY COMMISSION O F TH E '"' 
O RGAN IZATION  OF A M ERICAN  STA TE S . f . ' ; . ’

D r . Is id o ro  Zanotti ;> . ■ ,
D epartm ent o f  L eg a l A ffa ir s  .

(iii)  N on -G overn m en ta l O rga n iza tion s

COUNCIL O F.’E U RO PEA N  IN D U STRIAL-FED ERATIO N S 
M r. Kunata K ottu linsky , . • ,

M r. P e te r  K apra l .
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EU RO PEAN  ATOM IC FORUM  . ' • •
M r. R afael Spann
M anaging D ire c to r , O e s te r re ich is ch e  S tu d ien gese llsch a ft fu r 

A tom en erg ie

IN TERN ATIO N AL A IR  TR A N SPO R T ASSOCIATION 
M r. H enry M arking ■
S ecre ta ry , B r itish  E uropean  A irw a ys and M em b er o f IA T A 's  L ega l 

C om m ittee

M r. Julian Gazdik
IA TA  Head O ffice  ,

'IN TER N A TIO N AL CH AM BER O F C O M M ERCE .
D r . K a rl L a sch tow iczk a  . .
D ire c to r  G en era l, W a a g n e r -B iro  A k tien g ese llsch a ft

IN TERN ATIO N AL C O N FED ERATIO N  OF FR E E  TRA D E  UNIONS 
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S ecre ta ry , O e s te r r e ic h is c h e r  G ew erkschaftsbund , V ienna

IN TERN ATIO N AL M ARITIM E COM M ITTEE" '
M . W .  B irch -R ey n a rd son
B ritish  M em b er  o f the International M a ritim e C om m ittee

IN TERN ATIO N AL UNION OF A VIA TIO N  INSURERS 
D r . D . H . F .  G raves 
G en era l S e cre ta ry

IN TERN ATIO N AL UNION OF PRODU CERS AND DISTRIBU TO RS 
OF E L E C T R IC A L  EN ERGY v _ '

M r. M au rice  C hoisy  
H on orary  In sp ecto r  G en era l 
E le c tr ic ite  de F ra n ce

STUDY CENTRE OF THE PERM AN EN T COM M ITTEE OF ATOM IC RISK, 
EUROPEAN INSURANCE COM M ITTEE ' ’

D r. W. E .  B e lse r  
D ire c to r

D r. R . V etterli '
L ega l A d v ise r  . . .

M r. J . W.  Y oungs 
T ech n ica l A d v iser

W ORLD FED ERATIO N  OF UNITED NATIONS ASSOCIATIONS 
M r. A lain  Stuch ly-L uchs
C on su l-G en era l o f the D om in ican  R epublic in Vienna; 
S ecre ta ry -G en era l, A ustrian  United Nations A sso c ia tio n

D r. Ludwig Luksch,.

D r. Otto B ack,
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AGENDAi

1. Opening o f the C onference by the D irector  General

2. E lection  of the President

3. Adoption o f the agenda

4. Adoption o f the ru les o f p rocedure

5. E lection  of V ice -P res id en ts

6. E lection  o f the Chairm an o f the C om m ittee o f the Whole

7. Organization of work

8. Appointment o f the C redentials Com m ittee

9. Appointment o f the Drafting Com m ittee

10. Consideration o f the question o f c iv il liab ility  fo r  nuclear damage

11. A doption  o f a convention  and any oth er in stru m en ts and o f the F inal 
A ct o f  the C on feren ce

12. Signature o f the F inal A ct and o f the convention  and other instrum ents

1 Adopted by the Conference at its first plenary meeting
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RULES OF PROCEDURE 1

CHAPTER I

REPRESENTATION AND CREDENTIALS 

Com position o f  delegations
Rule 1

The delegation of each State participating in the C onference shall con
sis t o f a ccred ited  rep resen ta tives and such alternate rep resen ta tives  and 
ad v isers  as m ay be requ ired

A lte rn a te s  o r  a d v isers
R ule 2

An alternate representative o r  an adviser m ay act as a representative 
upon designation by the Chairm an of the delegation

Subm ission o f  cred en tia ls
R ule 3

The credentials of representatives and the names of alternate represen
tatives and a d v isers  shall be subm itted to the E xecutive S ecreta ry  i f  p o s 
s ib le  not la ter  than tw enty-four' hours a fter the opening o f the C onference 
The credentia ls shall be issued  either by the Head of the State o r  G overn 
ment or by the M in ister fo r  F ore ign  A ffa irs

C reden tia ls  C om m ittee
R ule 4

A Credentials Com m ittee shall be appointed at the beginning of the Con
fe re n ce  It shall co n s is t  o f nine m em b ers  who shall be appointed by the 
Conference on the proposal of the President It shall examine the credentials 
of representatives and report to the Conference without delay

P rovision a l participation m  the C onference
Rule 5

Pending a decision  of the C onference upon their credentials represen 
ta tives shall be entitled  p ro v is io n a lly  to  p artic ip a te  m  the C on fe ren ce

CHAPTER II

OFFICERS
i

E lection s
Rule 6

The C onference shall e le ct a P residen t and two V ice -P re s id e n ts  and 
such other o ff ic e r s  as it m ay decide

He IAdopted by the Conference at its first plenary meeting (see paragraph 38 o f the officia l records of 
that meeting) with the exception of paragraph 1 o f  Rule 33 which was adopted at the 3rd plenary meeting

27



28 CONFERENCE ON CIVIL LIABILITY FOR NUCLEAR DAMAGE

P res id en t
Rule 7

The P resident shall p reside at the plenary m eetings of the C onference 
Rule 8

The P residen t m  the e x c e r c is e  o f his functions rem ains under the 
authority of the C onference

A ctin g  P res id en t
Rule 9

If the P resident is  absent from  a m eeting o r  any part th ereof he shall 
appoint a V ice -P res id en t to take his p lace 
Rule 10

A V ice -P re s id e n t acting as P residen t shall have the sam e pow ers and 
duties as the P residen t

R ep la cem en t o f  the P re s id en t
Rule 11

If the P res id en t is  unable to p e r fo rm  his functions a new P res id en t 
shall be e lected

The P r e s id e n t  shall not v o te
R ule 12

The P residen t o r  V ice -P res id en t acting as P residen t shall not vote 
but shall appoint another m em b er  o f h is delegation  to vote  m  h is p la ce

c h a p t e r  m  

SE C R E TA R IA T

D u ties  o f  the S e c r e ta r y -G e n e r a l  and the S ec r e ta r ia t
R ule 13

1 The S ecretary-G eneral of the C onference shall be the D irector Ge
neral of the International A tom ic Energy Agency He or his representative 
shall act m  that capacity in all m eetings of the C onference and its com m ittees

2 The S ecretary -G en era l shall appoint an Executive S ecretary  o f the 
Conference and shall provide and d irect the staff required by the Conference 
and its com m ittees

3 The Secretariat shall re ce iv e  translate reproduce and distribute 
docum ents reports  and resolu tions o f the C on ference ' interpret speeches 
made at the m eetings prepare and circulate record s  of the public meetings 
have the custody and p reserva tion  of the docum ents in the a rch ives  o f the 
International A tom ic E nergy A gency publish the rep orts  o f the public 
m eetings distribute all docum ents of the C onference  to the participating 
G overnm ents and gen era lly  p e r fo rm  all other w ork  which the C on ference  
m ay requ ire
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S tatem ents by  the S ecre ta r ia t
,Rule 14

The S ecretary -G en era l o r  any m em ber of the staff designated fo r  that 
purpose may make ora l or written statements concerning any question under 
consideration

CHAPTER IV

CONDUCT OP BUSINESS 

Quorum
Rule 15

A quorum  shall be constituted by the represen tatives of a m a jority  of 
the States participating in the C onference

G enera l p o w ers  o f  the P r e s id en t
R ule 16

In addition to e x erc is in g  the pow ers con ferred  upon him elsew here by 
these ru les  the P res id en t shall d e c la re  the opening and c lo s in g  o f  each  
plenary m eeting of the C onference d irect the d iscussions at such meetings 
a ccord  the right to speak put questions to the vote and announce decisions 
He shall ru le  on points o f o rd e r  and subject to these ru les of p rocedu re  
have com plete con trol of the proceedings and over tne maintenance of order 
thereat The P res id en t m ay p rop ose  to  the C on feren ce  the lim itation  o f 
tim e to be allowed to speakers the lim itation  of the number of tim es each 
representative m ay speak on any questions the c losu re  o f the lis t  of speakers 
o r  the c lo su re  o f the debate He m ay a lso  p rop ose  the suspension  o r  the 
adjournm ent o f the debate on the question under d iscu ssion

S p eech es
R ule 17

No p erson  m ay address the C onference without having prev iou sly  ob 
tained the perm ission  o f the President Subject to rules 18 and 19 the P re 
sident shaU ca ll upon speakers in the ord er  m  which they signify their de
s ir e  to speak The S ecretaria t shall be in ch arge  o f draw ing up a lis t  o f 
such speakers The P residen t m ay ca ll a speaker to ord er if his rem arks 
are not relevant to the subject under d iscu ssion

P r e c e d e n c e
Rule 18

The Chairm an or Rapporteur of a com m ittee o r  the representative of 
a su b -com m ittee  o r  w orking group m ay be a cco rd e d  p reced en ce  fo r  the 
purpose of explaining the con clu sion  arrived  at by his com m ittee sub
com m ittee o r  w orking group

P oin ts  o f  o rd er
Rule 19

D uring the d iscu ss ion  o f any m a tter  a rep resen ta tive  m ay r is e  to a 
point o f o rd er  and the point o f o rd er  shall be im m ediately  decided by the
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President in accordance with the rules of procedure A representative may 
appeal against the ruling of the President The appeal shall be im m ediately 
put to the vote and the P res id en t 's  ruling shall stand unless overru led  by a 
m ajority  of the representatives present and voting A representative rising 
to a point o f o rd er  may not speak on the substance of the m atter under 
d iscu ssion

T im e-lim it on sp eech es
Rule 20

The C onference m ay lim it the tim e to be allow ed to each speaker and 
the number o f tim es each representative may speak on any question When 
the debate is lim ited  and a representative has spoken his allotted tim e the 
P resident shall ca ll him to ord er  without delay

C losing o f  l i s t  o f  sp ea k ers
Rule 21

During the cou rse  o f a debate the P residen t m ay announce the lis t  o f 
speakers and with the consent of the C onference d ecla re  the list c losed  
He may however accord  the right of reply to any representative if a speech 
de livered  a fter he has d ecla red  the lis t  c losed  m akes this d esirab le

i
A djournm ent o f  debate  

R ule 22 1
' During the d iscu ss ion  o f any m atter a represen tative  m ay m ove the 

adjournm ent o f the debate on the question under d iscu ssion  In addition to 
the proposer o f the motion two representatives may speak in favour of and 
two against the m otion  a fter which the m otion  shall be im m ediately  put 
to the vote  The P resid en t m ay lim it the tim e to be a llow ed to  sp eak ers 
under th is ru le

C lo su re  o f  d ebate
R ule 23

A representative may at any tim e m ove the c losu re  of the debate on the 
question under d iscussion  whether or not any other representative has sig 
nified his wish to speak P e rm iss io n  to speak on the c lo su re  o f the debate 
shall be a cco rd e d  only to  two sp eak ers opposing the c lo su re  a fter which 
the m otion  shall be im m ed ia te ly  put to the vote  If the C on feren ce  is  in 
favour of the c losu re  the President shall declare the closu re  of the debate 
The President m ay lim it the tim e to be allowed to speakers under this rule

Suspension o r  adjournm ent o f the m eetin g
Rule 24

During the d iscu ss ion  o f any m atter a rep resen ta tive  m ay m ove the 
suspension  o r  the adjournm ent o f the m eeting Such m otions shall not be 
debated but shall be im m ediately put to the vote The President may lim it 
the time to be allowed to the speaker moving the suspension or adjournment

O rder o f  procedura l m otions
Rule 25

Subject to ru le  19 the fo llow ing m otions shall have preced en ce  m  the 
fo llow in g  o r d e r  o v e r  a ll other p ro p o sa ls  o r  m otion s  b e fo re  the m eetin g
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(a) T o  suspend the m eetin g
(b) T o  ad journ  the m eeting
(c ) T o  ad journ  the debate on the qu estion  under d is cu s s io n
(d) F o r  the c lo s u re  o f the debate on the qu estion  u nder d iscu ss io n

B a s ic  p ro p o sa l
R ule 26

The draft a rtic les  adopted by the Intergovernm ental Com m ittee on Civil 
L iab ility  at its sess ion  in O ctober 1962 (D oc C N -1 2 /2 ) shall constitute the 
b a sic  proposa l fo r  d iscu ss ion  by the C onference

O th er p ro p o sa ls  and am endm ents
R ule 27

Other proposals and amendments shall normally be introduced m writing 
and handed to the Executive Secretary of the C onference who shall circulate 
cop ies to the delegations As a general rule no proposal shall be discussed 
or  put to the vote at any m eeting of the C onference unless cop ies  o f it have 
been  circu la ted  to a ll delegations not la ter  than the day p reced in g  the 
m eeting  The P res id en t m ay h ow ever p erm it the d is cu ss io n  and con 
sideration  of am endm ents or m otions as to p roced u re  even though these 
am endm ents and m otions have not been c ircu la ted  o r  have only been  c i r 
culated the sam e day

D e c is io n s  on co m p eten ce
R ule 28

Subject to ru le 19 any m otion calling fo r  a d ecis ion  on the com petence 
of the C onference to d iscuss any m atter o r  to adopt a proposal or an amend
ment submitted to it shall be put to the vote b e fore  the m atter is  d iscu ssed  
o r  a vote is taken on the p rop osa l o r  amendment m  question

Withdrawal o f  m otion s
R ule 29

A m otion m ay be withdrawn by its p ro p o se r  at any tim e b e fo re  voting 
on it has com m en ced  prov ided  that the m otion  has not been  am ended A 
m otion  w hich has thus been  withdrawn m ay be re in trodu ced  by any r e p r e 
sentative

R econ sid era tion  o f  p ro p o sa ls
R ule 30

When a proposal has been adopted or rejected  it may not be reconsidered 
unless the C onference by a tw o-th irds m ajority  of the representatives pre
sent and voting so  decides P e rm iss io n  to speak on the m otion to re co n 
s id e r  shall be a cco rd e d  only to two sp ea k ers  op p osin g  the m otion  a fter  
w hich it shall be im m ed ia te ly  put to the vote

In vita tion s to  tech n ica l a d v is e r s
R ule 31

The C onference  m ay invite to one o r  m ore  of its m eetings any person  
whose techn ica l advice  it m ay con sid er useful fo r  its w ork

i
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CHAPTER V

VOTING 

Voting righ ts
Rule 32

E ach State rep resen ted  at the C on feren ce  shall have one vote

R equired  m a jor ity
Rule 33

1 s D ecis ion s  of the C onference on all m atters of substance shall be 
taken by a tw o -th ird s  m a jor ity  o f the rep resen ta tiv es  presen t and voting

2 D ecisions of the C onference on m atters of procedure shall be taken 
by a m ajority  of the representatives present and voting

3 If the question  a r ise s  whether a m atter is  one o f p roced u re  o r  of 
substance the P residen t of the C onference shall rule on the question An 
appeal against this ruling shall im m ediately  be put to the vote and the P r e 
sident's ruling shall stand unless overruled by a m ajority of the representa
tives present and voting

M eaning o f  the e x p r e s s io n  "R e p r e s e n ta t iv e s  p r e s e n t  and v o tin g "  
R ule 34

F o r  the purpose o f these ru les  the phrase "rep resen ta tiv es  p resen t 
and votin g " m eans rep resen ta tiv es  p resen t and castin g  an a ffirm a tiv e  o r  
negative vote R epresentatives who abstain from  voting shall be considered 
as not voting

M ethod o f  voting
Rule 35

The C onference shall norm ally  vote by show of hands but any r e p r e 
sentative m ay requ est a r o l l - c a l l  The r o l l - c a l l  shall be taken in the 
E nglish  a lphabetical o rd e r  o f the nam es o f the States participatin g  m  the 
C on feren ce  beginning with the delegation  w hose nam e is  draw n by lo t by 
the P residen t

Conduct during voting
R ule 36

A fter  the P res id en t nas announced the beginning o f voting no r e p r e 
sentatives shall interrupt the voting except on a point of order in connection 
with the actual conduct o f the voting  The P res id en t m ay p erm it r e p r e 
sentatives to explain their votes either be fore  o r  a fter the voting except 
when the vote is  taken by se cre t ballot The P residen t m ay lim it the tim e 
to be allow ed fo r  such explanations

D ivision  o f  p ro p o sa ls  and am endm ents
R ule 37

A representative may m ove that parts o f a proposal or of an amendment 
shall be voted on separately If objection  is made to the request for division

-> This paragraph was adopted by the Conference at its third plenary session (see paragraph 69 
of the o ffic ia l records o f  that meeting)
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the m otion  fo r  d iv is ion  shall be voted  upon P e r m is s io n  to  speak on the 
m otion  fo r  d iv is ion  shall be given  on ly to two sp eak ers in favou r and two 
speakers against If the m otion fo r  d iv ision  is  ca rr ie d  those parts of the 
p roposal o r  of the amendment which are subsequently approved shall be put 
to the vote as a whole If all operative parts of the proposal or of the amend
ment have been rejected  the proposal or the amendment shall be considered 
to have been rejected  as a whole

Voting on am endm ents
Rule 38

When an amendment is m oved to a proposa l the amendment shall be 
voted  on f ir s t  When tw o o r  m o re  am endm ents are  m oved  to a p rop osa l 
‘the C onference shall f ir s t  vote on the amendment furthest rem oved in sub
stance from  the orig inal p rop osa l and then on the amendment next furthest 
rem oved  th ere from  and so  on until a ll the am endm ents have been put to 
the vote W here however the adoption of one amendment n ecessa rily  im 
p lies  the re je c t io n  o f another am endm ent, the la tter am endm ent shall not 
be put to the vote If one o r  m ore  am endm ents are adopted the amended 
proposal shall then be voted upon A m otion is  considered an amendment to 
a p rop osa l i f  it m ere ly  adds to deletes  from  o r  r e v is e s  part of that p ro 
posa l

Voting on p ro p o sa ls
R ule 39

If two o r  m ore  p rop osa ls  rela te  to the sam e question the C onference 
sh all u n less it d ec id es  o th erw ise  vote  on the p ro p o sa ls  m  the o rd e r  m  
w hich they have been subm itted

E lec tio n s
R ule 40

A ll e le ct ion s  shall be held by s e c r e t  ba llot u n less  oth erw ise  decided  
by the C on ference

R ule 41
1 If when one person  o r  one delegation is  to be elected  no candidate 

obtains m  the f ir s t  ballot a m a jority  of the represen tatives present and 
voting a second ballot restricted  to the two candidates obtaining the largest 
number of votes shall be taken If in the second ballot the votes are equally 
divided the P resident shall decide between the candidates by drawing lots

2 In the case  o f a tie in the firs t  ballot am ong three o r  m ore  candi
dates obtaining the la rg est num ber o f vo tes  a secon d  ballot shall be held 
If a tie results among m ore than two candidates the number shall be reduced 
to two by lot and the ballotting  re s tr ic te d  to them  shall continue m 
a ccord a n ce  with the p reced in g  paragraph v

R ule 42
When two o r  m ore e lective places are to be filled  at one time under the 

sam e conditions those cand idates 'obta in ing m  the f ir s t  ballot a m a jor ity  
o f the represen tatives present and voting shall be e lected  If the num ber 
o f candidates obtaining such m a jo r ity  is  le s s  than the num ber o f p erson s  
o r  delegations to be e lected  there shall be additional ballots to fill the r e -
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m aim ng p laces the voting being res tr ic ted  to the candidates obtaining the 
greatest number of votes m the previous ballot to a number not m ore than 
tw ice  the p la ces  rem ain ing to be filled  prov ided  that a fter the th ird  in 
conclusive ballot votes may be cast fo r  any e lig ib le  persons o r  delegation 
If three such u n restricted  ba llots a re  in con clu sive  the next three ba llots 
shall be re s tr ic te d  to the candidates who obtained the g rea test num ber o f 
votes  m  the third o f the u n res tricted  ba llo ts  to a num ber not m o re  ~than 
tw ice the places rem aining to be filled  and the follow ing three ballots there
a fter shall be u n restricted  and so on until a ll the p laces have been filled

E qually divided v o te s
R ule 43

If a vote is  equally divided on matters other than elections the proposal 
shall be regarded as rejected

CHAPTER VI

COMMITTEES 

C reation o f C om m ittees
Rule 44

The C onference shall establish a Committee of the Whole and such other 
com m ittees as it deems necessary for the perform ance of its functions Each 
com m ittee may set up sub-com m ittees or w orkmg groups

R epresentation on the C om m ittee o f  the Whole
Rule 45

E ach State participating in the C onference  m ay be represen ted  by one 
p erson  on the C om m ittee of the W hole It m ay a ss ign  to that C om m ittee 
such alternate rep resen ta tives  and a d v isers  as m ay be req u ired

D raftin g  C om m ittee
R ule 46

The C onference shall appoint on the p roposa l of the P residen t a 
drafting com m ittee which shall con sist of nine m em bers This com m ittee 
shall give advice  on drafting as requested  by other com m ittees and by the 
C on ference  and shall co -o rd in a te  and rev iew  the drafting o f a ll texts 
adopted

O ffic e r s
Rule 47

Each committee^and su b -com m ittee shall e lect its own o ff ice rs  unless 
otherw ise decided

Quorum
R ule 48

A  m a jority  of the rep resen ta tives on a com m ittee or su b -com m ittees  
shall constitute a quorum

3
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O ffic e r s  conduct o f  b u sin ess  and voting m  co m m itte es
Rule 49

The rules contained in chapters II IV and V above shall be applicable 
mutatis mutandis to the proceed in gs of com m ittees and su b -com m ittees  
except that d ec is ion s  of com m ittees and su b -com m ittees  shall be taken by 
a m a jor ity  o f the rep resen ta tives  p resen t and voting  but not in the ca se  
o f a recon sideration  o f p roposa ls o r  amendments in which the m ajority  r e 
quired shall be that established by ru le 30

CHAPTER vn

LANGUAGES AND RECORDS

O fficial and working languages
Rule 50

English French  Russian and Spanish shall be the o ffic ia l and working 
languages of the Conference

In terpretation  from  a working language
Rule 51
S p eech es  m ade in any o f the w ork ing languages shall be in terp reted  into 
the other three w orking languages

In terp reta tion  fr o m  o th er  languages
R ule 52

Any representative may make a speech in a language other than the o f
f ic ia l languages In this ca se  he shall h im se lf p rov ide  fo r  in terpretation  
into one o f the w orking languages Interpretation  into the other w orking 
languages by the in terpreters of the Secretariat may be based on the inter
pretation given in the firs t  working language

Sum m ary r eco rd s
Rule 53

Summary re cord s  of the plenary m eetings of the C onference and of the 
m eetings o f the C om m ittee o f the W hole shall be kept by the S ecretaria t 
T hey shall be d istributed  as soon  as p oss ib le  to a ll rep resen ta tives  who 
shall in form  the S ecretariat within five  w orking days a fter the circu lation  
of the sum m ary re co rd  o f any changes they wish to have made

Language o f  docum ents and su m m a ry  r e c o r d s
Rule 54

Documents and summary record s shall be made available m the working 
languages
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PUBLIC AND PRIVATE MEETINGS
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P len a ry  m eetings and m eetings o f  the C om m ittee o f  the Whole 
Rule 55

The plenary m eetings o f the C onference and the m eetings of the C om 
m ittee o f the W hole shall be held in public u n less the body con cern ed  d e 
c id es  otherw ise

M eetin g s  o f  c o m m itte e s  o r  w ork ing  g rou p s
R ule 56

As a general ru le m eetings of other com m ittees su b -com m ittees  and 
w orking groups shall be held in private

CHAPTER IX

OBSERVERS FOR INTERNATIONAL ORGANIZATIONS

t
Rule 57

O bservers fo r  international organizations invited to the Conference may, 
upon the invitation of the P residen t o r  Chairm an as the case m ay be par
tic ip a te  in  the d e lib era tion s  without the right to vote  and subm it w ritten  
statem ents on questions w ithin the s co p e  o f th e ir  a ctiv itie s

PR O PO SA L R E L A T IV E  TO  RULES OF PRO CE D U RE

(DOCUM ENT C N -1 2 /8  28 M arch  1963 O rig in a l R ussian )

USSR P r o p o s a l to  R ule 33 o f  the P ro v is io n a l R u les  o f  P r o c e d u r e

B y a note o f 18 F eb ru a ry  1963 the P erm an en t R epresen tative  o f the 
Union of Soviet S ocia list R epublics to the A gency transm itted the fo llow ing 
com m unication

"The Soviet delegation  to the forthcom in g  International C onference on 
C iv il L iab ility  fo r  N uclear Dam age has asked m e to propose  that d ecis ions 
on m atters of substance should be taken at the C onference by a tw o-th irds 
m a jority  Its reason s fo r  this p rop osa l are  as fo llow s

F ir s t ly  d e c is io n s  on m atters o f substance a re  taken by a tw o -th ird s  
m a jority  in United Nations organs The exception  is  the Security  Council 
w here the unanimous vote o f a ll perm anent m em bers o f the C ouncil is  r e 
quired fo r  the taking o f d ec is ion s
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Secondly the p roced u re  fo r  taking d ecis ion s  by a tw o-th irds m a jority  
has usually been applied at all d ip lom atic con feren ces which have been held 
in recent years F or exam ple it was applied at the International C onference 
of P len ipoten tiaries  on D ip lom atic In tercou rse  and Im m unities held in 
Vienna and at the Geneva C o n feren ces  on the Law  o f the Sea R ules o f 
procedure under which decisions on m atters of substance are taken by a tw o- 
thirds m ajority  are a lso  to be used at the International Conference of P len i
p oten tia ries  on C onsu lar In te rcou rse  and Im m unities w hich is  to open in 
M arch  th is y e a r  m  Vienna

Thirdly the IAEA on whose initiative the Conference is being convened 
itse lf adheres to the rule that d ecis ion s on im portant m atters should be 
taken by a tw o-th irds m ajority  o f the delegations present and voting This 
is  stated quite unequivocally m  the R ules of P roced u re  o f the General Con
fe ren ce  (R ule 69) and the P ro v is io n a l R ules o f P ro ce d u re  o f the B oard  of 
G overn ors (R ule 36)

I should be gratefu l if you w ill brin g  to the attention of the other dele 
gations taking part in the C on ference  the Soviet de lega tion 's  p rop osa l that 
decisions on m atters of substance should be taken by a tw o-th irds m ajority  
together with what has been said above in its support "





DRAFT CONVENTION ON 
MINIMUM INTERNATIONAL STANDARDS REGARDING

CIVIL LIABILITY FOR NUCLEAR DAMAGE

As revised by the Intergovernmental Committee on 
C ivil Liability for Nuclear Damage at its 

second series  of meetings, October 1962,

and

REPORT OF THE COMMITTEE

(CiS-12/2)

REPORT OF THE INTERGOVERNMENTAL COMMITTEE ON 
CIVIL LIABILITY FOR NUCLEAR DAMAGE

Covering its Second Series of Meetings,
Vienna, 22-27 October 1962

Introduction  /

1 This report consists of three parts
I G en era l ob serva tion s  on the w ork  o f  the C om m ittee and the draft 

C onvention
II The text of the articles adopted by the Committee together with re le 

vant observations and reservations 
HI New a r t ic le s , final c la u se s  and other p ro p o sa ls  not d ec id ed  upon 

by the C om m ittee

I

G E N E RA L

1 T he In tergovern m en ta l C om m ittee , com p osed  o f re p re se n ta tiv e s  o f 
A rgentina, B ra z il, Canada, the C zechoslovak  S ocia list R epublic, Finland, 
F rance, the F edera l Republic o f Germ any, India, Japan, Poland, the Umon 
o f Soviet S ocia list R epublics, the Umted Arab R epublic, the United Kingdom 
o f Great Britain and Northern Ireland and the Umted States of A m erica , held 
its second ser ies  of meetings m  Vienna from  22 to 27 October 1962 inclusive 
A ustria , Ita ly , N orw ay and Sweden w ere  rep resen ted  by o b s e rv e rs  The 
International Labour Organisation (ILO) the European Nuclear Energy Agency 
o f the O rganisation fo r  E conom ic C o-opera tion  and Developm ent (ENEA) 
the In ter-A m erican  N uclear E nergy C om m ission  (IANEC), the International 
A ir  T ra n sp ort A ssoc ia tion  (IA TA ) and the International Union o f A viation  
In su rers  (IUAI) w ere  a lso  rep resen ted  by o b s e r v e r s  M r R u eg g er , the 
Chairm an o f the Panel o f lega l experts which in itia lly  prepared  the text o f 

va draft convention , and M r B e ls e r , D ire c to r  o f the C entre d 'E tudes de la

39
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C om m ission  Permanente du Risque Atomique, Zurich  (CERA), also attended 
the m eeting M r Suontausta, the rep resen ta tive  o f  F in land, again acted 
as Chairm an o f the C om m ittee
2 On the basis  o f the draft e laborated  at its  f ir s t  s e r ie s  o f  m eetings in 
May 1961 anc} of the com m ents rece ived  from  G overnm ents1 , the Committee 
p rep ared  a re v ise d  draft Convention on M inim um  International Standards 
Regarding C ivil L iability  fo r  N uclear Damage The Convention on Liability 
o f  O perators  o f  N uclear Ships signed at B ru sse ls  on 25 May 1962 and the 
Convention on Third Party L iability in the F ield o f Nuclear Energy elaborated 
within the fram ew ork  o f  the O rgan isation  fo r  E uropean  E con om ic  C o 
operation (O E E C )2 and signed at P a n s  on 29 July 1960 w ere a lso  taken into 
account m  the C om m ittee 's  deliberations
3 A fter d ec is ion  in substance in  the C om m ittee, the text o f the a rtic le s  
was considered by a drafting com m ittee under the chairmanship o f Mr T revor 
o f the United Kingdom and com posed o f the representatives o f F rance, India, 
the Union o f Soviet Socialist R epublics, the Umted Arab Republic, the United 
Kingdom and the Umted States o f A m erica  The full Committee did not have 
tim e to con sid er  the final d rafts so  e laborated  by the drafting com m ittee 
The final drafting th ere fore  rem ains the resp on s ib ility  o f the drafting 
com m ittee  only
4 The C om m ittee was unable in the tim e at its  d isp osa l to con sid er  the 
fina l c la u ses  and certa in  o f  the new a r t ic le s  w hich  had been  p rop osed  m  
document C N -12 / 1, pages 87 ff or  during the m eetings of the Com m ittee 
On som e o f these subjects it had a b r ie f d iscu ssion  o f main p rin cip les , the 
C om m ittee d ecided  that a ll these a r t ic le s  should be rep rod u ced  in fu ll in 
th is re p o rt  as they had been  p rop osed
5 The Com m ittee agreed to present to the Conference one single text The
divergen t opin ions which had resu lted  in  the adoption  o f  a lternative texts 
fo r  A rticle  IV , paragraph 1, and A rticle  VIII at the fir s t  se r ie s  o f meetings 
o f the C om m ittee are now re fle cted  in the com m ents to these a rtic les  below 
in part II t (

II
i

TEXT OF ARTICLES ADOPTED BY THE COMMITTEE

and

OBSERVATIONS* AND RESERVATIONS* WITH REGARD TO 
SPECIFIC ARTICLES

ARTICLE I

Paragraph 1

"N uclear fuel" means any m aterial which is  capable o f producing energy 
by a self-susta in ing p rocess  o f nuclear fiss ion

1 Agency document C N -12/1 and Add 1 
* OEEC publication No 12 680 o f 29 July 1960

*  These Observations and Reservations are printed in italics follow ing the A rticle or Paragraph to 
which they refer
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Paragraph 2

"R a d ioa ctive  products o r  w aste" m eans any rad ioactive  m ateria l p ro 
duced in , o r  any m a ter ia l m ade ra d ioa ctiv e  by ex p osu re  to  the rad ia tion  
incidental to the production  o r  utilization  o f nuclear fuel, but does not in
clude ra d io iso top es  outside a n u clea r in sta lla tion  w hich  are  em p loyed  o r  
intended to be em ployed fo r  m ed ica l, s c ie n tific , agricu ltura l, com m erc ia l 
o r  industrial uses

6 The C om m ittee r e co rd ed  it s  understanding that the exception  regarding  
certa in  typ es  o f  ra d io iso top es  should apply on ly  to ra d io iso top es  having 
rea ch ed  th e final s ta g e  o f  fa brica tion  s o  a s to  b e  usab le f o r  the p u rp o se s  
in d ica ted  in  th is paragraph  w ithout any fu r th er  p r o c e s s in g  T his under
standing w as to  b e  r e f l e c te d  m  the S e c r e ta r ia t ’s  co m m en ta ry  on the 
C onvention

P aragraph  3

"N u clea r  m a ter ia l"  m eans
(a) nuclear fuel, other than natural uranium and depleted uranium, capa

b le  o f producing energy by a se lf-su sta in in g  p ro c e s s  o f nuclear 
fis s io n  outside a nuclear re a c to r  by it s e lf  o r  m  com bination  with 
som e other m ateria l

(b) rad ioactive  products o r  waste

Paragraph 4

"N uclear rea cto r"  means any structure containing nuclear fuel in such 
an arrangem ent that a se lf-su sta in ed  chain p ro c e s s  o f n uclear f is s io n  can 
o ccu r  therein  without an additional sou rce  o f neutrons

Paragraph 5

"N uclear installation" means
(a) any nuclear reactor other than one with which a means o f transport 

is  equipped for  use as a source of power, whether for propulsion 
thereof or for any other purpose

(b) any factory  using nuclear fuel for  the production of nuclear m aterial, 
or  any factory  fo r  the processin g  of nuclear m aterial, including
any factory  for the rep rocessin g  o f irradiated nuclear fuel

(c) any place where nuclear m aterial is  stored, other than a place of
storage incidental to the carriage  o f such m aterial

provided  that the Installation  State m ay determ ine that sev era l nuclear in 
stallations o f one op era tor  loca ted  at the sam e site  shall be con sid ered  as 
a single nuclear installation

7 The defin ition  o f  "n u clea r  in sta lla tion " in clu d es , m  the C o m m itte e 's
opinion, fa c to r ie s  fo r  the fabrication  o f  nuclear m ateria l and iso top e  sep a 
ra tion  p lan ts (sub-paragraph  (b)) The S e c r e ta r ia t 's  com m en ta ry  was to 
r e f l e c t  the C o m m itte e 's  opinion

\
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8 The delegate o f  the Umted States o f  A m erica  reco rd ed  his G overnm ent's 
ob jection  to the p ro v iso  ac the end o f  this paragraph, s in ce  i t  m ight be used, 
b y  lum ping insta lla tions togeth er , to d e c r ea se  the p ro tec tio n  o f  the public, 
in p a rticu la r i f  a low  lim it o f  lia b ility  i s  adopted under A r tic le  IV

Paragraph 6

"O p e r a to r " , m  re la tion  to a n u clear in sta lla tion , m eans the p erson  
designated  o r  re co g n iz e d  by the Insta llation  State as the op e ra to r  o f that 
in sta lla tion

P aragraph  7

" in sta lla t ion  S tate", m  re la tion  to a n u clear in sta lla tion , m eans the 
C ontracting P a rty  on w hose te r r ito r y  that insta lla tion  is  situated o r , i f  it 
is  not situated on the te rr ito ry  of any State, the Contracting P arty by which 
or  under the authority o f which the nuclear installation is  operated

Paragraph 8

"N u cle a r  in ciden t" m eans any o c c u r r e n c e  o r  s e r ie s  o f  o c c u r r e n c e s  
having the sam e or ig in  w hich  ca u ses  n u clear dam age

P aragraph  9

"N u clear dam age" m eans lo s s  o f l i fe , any person a l in jury  o r  any lo s s  
o f or damage to property which a rises  out of o r  results from  the radioactive 
p rop erties  or a com bination o f rad ioactive p rop erties  with tox ic , explosive 
o r  other hazardous p ro p e rtie s  o f n u clear fu el o r  ra d ioa ctiv e  produ cts  o r  
w aste in , o r  o f  nuclear m ateria l com ing  fro m , o r  orig inating  in , o r  sent 
to, a nuclear installation Any other loss  or damage so arising or resulting 
shall be included only i f  and to the extent that the law o f the competent court 
so provides

Paragraph 10

"P erson " means any individual or partnership, or any public or private 
body whether co rp ora te  o r  not, including a State o r  any o f  its  constituent 
su b -d iv is ion s

P aragraph  11

"L aw  o f the com petent cou rt" m eans the law o f the cou rt having ju r is 
d iction  under this C onvention, including any ru les  o f  such law  rela tin g  to 
con flic t  o f  law s

ARTICLE I A

T his Convention sh a ll not apply to  n uclear in ciden ts that o c cu r  o r  to 
nuclear damage that is  su ffered  in the te rr ito ry  o f a non- contracting Party, 
unless the law o f the Installation State so  provides
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9 The C om m ittee decided  that the A r tic le  dealing with the terr ito r ia l ap
p lica tion  o f  the Convention (A r tic le  X  m  docum ent C N -12/1) should b e  in 
s e r te d  b e fo r e  A r t ic le  II
10 The d eleg a te  o f  B ra z il absta ined  fr o m  voting  on th is A r t ic l e  b eca u se  
h e  f e l t  that such  a p ro v is io n  would h a ve no e f f e c t  m  in tern a tion a l la w
11 The d e leg a te  o f  the F ed era l R epu blic  o f  G erm a n y fe l t  that the la w  o f  
the com peten t cou rt should be d ec is iv e  f o r  any exten sion  o f  the te rr ito r ia l  
applica tion  o f  th e C onven tion , and n o t the la w  o f  the In sta lla tion  S tate
12 The delega te o f  India p rop osed  the deletion  o f  the words "  unless the 
law  o f  the Installation State s o  p ro v id es " , b eca u se the lim ited  liab ility  fund 
should only be used to com pensate damage su ffered  on the te r r i to ry  o f  Con
tracting S tates

ARTICLE H

Paragraph 1

Subject to  the p ro v is io n s  o f  A rt ic le  I A , the op e ra to r  sh a ll be lia b le  
fo r  any n u clear  dam age cau sed  by  a n u clea r in ciden t
(a) In his n u clea r  insta lla tion
(b) Involving n uclear m a teria l com in g  fr o m  o r  orig inating  in  his n uclear 

in sta lla tion , and o ccu rr in g
(l) b e fore  liab ility  with regard  to nuclear incidents caused by such m a

teria l has been assum ed pursuant to the express term s o f a contract 
in w riting by the op era tor o f another nuclear installation  o r  the 
operator o f any nuclear re a c to r  with which a m eans o f transport is 
equipped fo r  use as a sou rce  o f pow er, whether for propulsion there
o f or fo r  any other purpose or

(11 ) m  the absence of such express term s, before such operator has taken 
charge o f the nuclear m aterial or 

(111) before  the nuclear m ateria l is  unloaded from  the means of transport 
by which it  has a rrived  in the te r r ito ry  o f a n on -con tractin g  P arty, 
if  it has been sent to a person  within the territory  of that non
contracting Party

(c) Involving nuclear m aterial sent to his installation, and occurring
(i) a fter lia b ility  w ith re g a rd  to n uclear in ciden ts  cau sed  by  such 

m ateria l has been assum ed by him from  the operator o f another nu
c le a r  in sta lla tion  o r  the op era tor  o f  a n u clea r r e a c to r  w ith w hich 
a m eans o f tran sport is  equipped fo r  use as a sou rce  o f pow er, 
whether fo r  p ropu lsion  th ereo f o r  fo r  any other pu rpose , pursuant 
to  the e x p re ss  te rm s  o f  a con tra ct in  w ritin g  w ith  that o p e ra to r ,

(1 1 ) m  the absence o f such exp ress  te rm s, a fter he has taken charge of 
the nuclear m ateria l or 

(in ) a fter  the n uclear m a ter ia l is  loaded  on the m eans o f tra n sp ort by 
which it is  to be carried  from  the territory  of a non-contracting Party, 
i f  it has been  sent fro m  a p erson  within the te r r ito r y  o f  that non
con tractin g  P arty  to the op era tor  under a con tra ct with him

13 The d eleg a tes  o f  the F ed era l R epublic o f  G erm any and the United Arab  
R epublic fe l t  that liab ility  should p a ss  to another op era tor under sub
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paragraphs (b) and (c ) on ly  upon his taking the n u clea r  m a ter ia l m  ch a rge  
and that the p o s s ib i l i ty  o f  su ch  p a ss in g  o f  lia b ility  b y  c o n tra c t  should  b e  
elim in a ted

r

P aragraph  2

The Installation State may provide by legislation  that, under such term s 
as may be specified  therein, a ca rr ie r  o f nuclear m aterial or a person hand
ling radioactive waste m ay, at his request and with the consent o f the oper
a tor con cern ed , be designated as op era to r  in  the p la ce  o f that op era tor  in 
r e s p e c t  o f  such  n uclear m a ter ia l o r  ra d ioa ctiv e  w aste r e s p e c t iv e ly  In 
such case  for  a ll the purposes o f this Convention such ca rr ie r  o r  such p e r 
son  shall be con sidered  as an op era tor o f a nuclear installation  in the te r 
r ito ry  o f that State

14 The C om m ittee r e co rd ed  i t s  understanding that the term  "rad ioactive  
w a ste "  u sed  m  th is paragraph  i s  n ot id en tica l with the te rm  "ra d ioa ctiv e  
p rod u cts  o r  w a s te "  as defined  m  A r t ic l e  I , paragraph  2

P aragraph  3

W here nuclear damage engages the liab ility  o f m ore  than one operator 
and the dam age attributable to each  op era tor  is  not reason ab ly  separab le , 
the operators involved shall be jointly and severa lly  liab le  fo r  such damage, 
W h ere , h ow ever, the n uclear dam age is  cau sed  by  a n uclear incident o c 
currin g  in the cou rse  o f ca rr ia g e  o f nuclear m ateria l on one and the sam e 
means o f transport or located  m  one and the sam e p lace of storage inciden
ta l to  c a r r ia g e , the tota l lia b ility  sh a ll not e x ce e d  the h ighest individual 
amount applicable pursuant to A rticle  IV In neither case shall the liability 
o f one operator exceed  the amount applicable with resp ect to him  pursuant 
to A rtic le  IV

15 The second  sen ten ce contam s the ca se  p rev iou sly  covered  by  A rtic le  IV, 
paragraph 3, which the drafting com m ittee decided  to tran sfer to this para
graph I t  was, h ow ever , n ot c le a r  to  the drafting co m m itte e  w hether the 
lim itation  o f  the total liab ility  to the h ighest individual amount should apply 
m  all c a s e s  o f  transport o r  only when damage was not reasonably  separable  
(the f i r s t  s en ten ce ) T he m a jo r ity  o f  the drafting com m itte e  f e l t  that this  
p rov is ion  should apply m  all c a s e s  o f  tran sport

Paragraph 4

Subject to the prov isions o f paragraph 3, where severa l nuclear instal
lation s o f one and the sam e op era tor  a re  involved  in one n uclear incident 
such operator shall be liable m  resp ect of each nuclear installation involved 
up to the lim it la id  down m  A rticle  IV

16 The d elega te o f  the C zech oslova k  S ocia list R epublic, supported  by the 
d elega te o f  the Umted A rab R epublic, was o f  the opinion that any such p r o 
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v ision  would depend on the m inim um  am ount o f  lia b ility  to b e  adopted by  
the C o n feren ce

P aragraph  5

E xcept as otherw ise provided  in this C onvention no person  other than 
the op era tor shall be lia b le  fo r  n uclear damage

v
Paragraph  6

The law o f the Installation State m ay determ ine that, in addition to the 
op era tor , other person s shall a lso  be liab le , i f

(a) the tota l lia b ility  o f a ll p e rso n s  thus lia b le  fo r  the sam e n u clea r 
damage is  lim ited so as not to exceed the lim it of liability established 
in conform ity with A rticle  IV and

(b)the liab ility  o f a ll such persons is  covered  by the financial secu rity  
maintained pursuant to A rtic le  VI

1 7 The d e leg a tes  o f  F ra n ce  and the Umted Kingdom  ob jec ted  to the p r in 
c ip le  sta ted  m  this paragraph

Paragraph 7

D irect action  shall lie  against the p erson  provid ing financial secu rity  
in accordance with A rticle  VI, i f  the law of the com petent court so provides

18 The d elega te o f  the United S tates o f  A m erica  was m  favour o f  deleting  
th is paragraph I f  any such p rov is ion  w ere  to b e  included, i t  should r e f e r  
to the law o f  the Installation State and the provision  should be drafted on the 
lin es  o f  A r tic le  XVIII o f  the B ru sse ls  Convention

ARTICLE H A

The op era tor  lia b le  in  a cco rd a n ce  with th is C onvention sh a ll p rov ide  
the ca r r ie r  with a certifica te  issued  by or on behalf o f  the in su rer or other 
financial guarantor furnishing the secu rity  requ ired  pursuant to A rticle  VI 
The ce r t ifica te  shall state the nam e and a d d ress  o f that o p era tor  and the 
amount, type and duration o f the secu rity , and these statem ents may not be 
disputed by the person  by whom or on whose behalf the certificate was issued The 
ce rtifica te  shall a lso  indicate the nuclear m ateria l m  re sp e c t  o f which the 
secu rity  applies and shall include a statem ent by the com petent public 
authority o f the Installation State that the person named is an operator within 
the meaning of this Convention

19 The r ep resen ta tiv e  o f  the F ed era l R epublic o f  G erm any noted  that the 
statem ent o f  the com petent public authority contained in the cer tifica te  could 
n ot d eterm in e the op era to r  actua lly  liab le  fo r  a n u clea r consignm ent, and 
th ere fo re  could not elim inate p o ss ib le  d ifficu lties that m ight a r is e  from  the 
con cep t em bodied m  A r tic le  II, paragraph 1 (b)
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20 The d elega te o f  the United A rab R epublic r e s e r v e d  his position  on this 
A rtic le

ARTICLE III
f

Paragraph 1

T he op era tor  shall be absolu te ly  lia b le  fo r  any n u clear dam age upon 
p ro o f  that such dam age has been  caused  by  a n u clea r in cident

Paragraph  2

If the operator proves that the nuclear damage resulted wholly or partly 
from  the fault o f the person  suffering the damage the com petent court m ay, 
in  a ccord a n ce  with the p ro v is io n s  o f  its  law , re lie v e  the op e ra to r  w holly  
o r  partly  fro m  his lia b ility  to such  p erson

P aragraph  3

E xcept in sofar as the leg isla tion  o f the State w hose court is  com petent 
m ay provide to the con trary  with resp ect to a nuclear incident d irectly  due 
to  an act o f  arm ed  con flic t , invasion , c iv il w ar, in su rre ctio n , o r  a grave 
natural d isaster o f an exceptional ch aracter, the operator shall not be exo 
nerated from  liab ility  under this Convention fo r  nuclear damage

21 The delega te o f  B razil was o f  the opinion that no exoneration  should be  
p erm itted  fo r  g ra v e  natural d isa s ters
22 The d elega te o f  the United A rab  R epublic ind icated  h is p r e fe r e n c e  fo r  
the tex t o f  A r t ic le  VIII o f  the B r u s s e ls  Convention
23 The d elega te o f  Japan thought that the law  o f  the Installation  State and 
not the law o f  the com peten t cou rt should be d ec is iv e  m  the granting o f  ex o 
nerations
24 Som e m em b ers  o f  the drafting com m ittee  su ggested  that the tex t o f  A r 
tic le  VIII o f  the B r u s s e ls  C onvention  should b e  adopted, with the p r o v is o  
that national law  cou ld  p ro v id e  exo n era tio n s  fro m  lia b ility  m  the c a s e  o f  
g ra v e  natural d isa s te r s , although the full C om m ittee  had not d ecid ed  that 
th ere should be an automatic exoneration  m  ca se s  o f  a cts  o f  war, hostilities, 
civ il war o r  in su rrection  as under the B ru sse ls  Convention  '
25 The C om m ittee asked  that the S ecre ta r ia t's  com m en ta ry  on this pa ra 
graph contain language sim ilar to the E xpose des M otifs o f  the corresponding  
a r t ic le  o f  the P a n s  C onvention  (paragraph 48 o f  the E x p o s e  d es  M o ti fs )

P aragraph  4

W henever both nuclear damage and damage other than nuclear damage 
have been caused by a nuclear incident o r  jo in tly  by a nuclear incident and 
one or m ore  other o ccu rren ces , such other damage shall, to the extent that 
it is  not reason ab ly  sep arab le  from  the n uclear dam age, be deem ed , fo r  
the purposes of this Convention, to be nuclear damage caused by the nuclear 
incident W here, how ever, damage is  caused jointly  by a nuclear incident
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covered  by this Convention and by an om ission  o f ionizing radiation  not 
covered  by it, nothing m  this Convention shall lim it o r  otherw ise affect the 
liab ility , either as regards any person  suffering nuclear damage or by way 
o f r e co u rs e  or contribution , o f any p erson  who m ay be held liab le  m  con 
nection with the em ission  of ionizing radiation not covered  by this Convention

Paragraph 5

No l ia b il ity  sh a ll a r is e  under th is C onvention  fo r  n u c lea r  dam age
(a) to the n uclear insta llation  it s e lf  o r  to any p rop erty  on the s ite  o f 

that installation which is  used o r  to be used in connection  with that 
installation, or

(b) to the m eans o f transport upon which the nuclear m ateria l involved 
was at the tim e o f the nuclear incident any Installation State may, 
how ever, provide by leg is la tion  that this exception  shall not apply 
provided that m  no case  shall the inclusion  o f damage to the means 
o f transport resu lt in reducing the liability of the operator in respect 
o f other nuclear damage to an amount less  than US $ m illion

26 The d e leg a tes  o f  F ra n ce , the F ed era l R epu blic  o f  G erm any and the 
United K ingdom  r e c o r d e d  th e ir  o b jec tio n  to the w ord ing o f  the fina l p a rt  
o f  su b -p a ra grap h  (a) T h ey  thought that the c o n cep t o f  o n -s i t e  p r o p e r ty  
should include "p ro p er ty  held by  the op era tor  o r  m  his custody o r  under his 
con trol in connection  with and at the s ite  of, h is installation"

ARTICLE IV

Paragraph 1

The liab ility  o f the operator m ay be lim ited  by the Installation State to 
not le s s  than US $ m illion  fo r  any one nuclear incident

27 The d elega te o f  the C zech oslova k  S ocia lis t R epublic r e co rd ed  that this 
paragraph should a lso  p rov id e  that the Installation  State m ay, m  addition  
to o r  instead o f  the lim itation p e r  incident lim it the liability  o f  the operator  
to a certa in  amount with r e s p e c t  to n uclear inciden ts occu rrin g  m a nuclear  
insta lla tion  p e r  y e a r  He th e r e fo r e  was m  fa vou r o f  m am taim ng the tex t  
o f  A r tic le  IV , paragraph  1, A ltern a tiv e  " A " , as s e t  forth  m  docum ent 
C N -12/1
28 The d eleg a te  o f  India fe l t  that the Installation  State m a y  b e  at l ib e r ty  
to  establish , m  addition to the p e r  inciden t sy s tem , a p e r  installation  s y s 
tem , and was th ere fo re  m  favour o f  maintaining the text o f  A rtic le  IV, para
graph 1, A ltern a tive "A " , as s e t  forth  m  docum ent C N -12/1, with the d e le 
tion o f  the w ords "o r  in stead"
29 The d elega te o f  India was in favour o f  establish ing d ifferen t lim its  fo r  
various types o f  n uclear damage and r e s e r v e d  h is r igh t to r a is e  the m atter  
at the International C on feren ce
30 The C om m ittee decided  to lea v e  the amount open fo r  determ ination  by  
the In ternational C o n feren ce  The d e leg a te s  o f  India, the C zech o s lo v a k



48 CONFERENCE ON CIVIL LIABILITY FOR NUCLEAR DAMAGE

S ocia list R epublic and the Union o f  S oviet S ocia list R epublics w ere m  favour 
o f  a low  lim it The la tte r  p ro p o sed  US $5 m illion  and the d elega te  o f  the 
C zech oslova k  S ocia list R epublic p ro p o sed  a lim it which should not e x c e e d  
that am ount The d elega te  o f  Japan favou red  a low  lim it f o r  sm all in sta l
la tion s The d eleg a te  o f  B ra z il w as in favou r o f  a lim it  o f  US $5  m illion  
and o f  including this am ount m  the draft tex t  to s e r v e  as gu idance fo r  the 
C on feren ce  The d elega tes  o f  Canada and the Umted States o f  A m erica  were\in 
favour o f  a high lim it, but the delegate o f  Canada thought that a distinction should 
be m ade betw een  the lim it o f  lia b ility  under the Convention and the amount 
o f  in su ra n ce which the o p era to r  would have to b ea r  The d e leg a te  o f  the 
United S tates o f  A m er ica  e x p r e s s e d  the n eed  fo r  r e a lis t ic  c o v e ra g e  and 
poin ted  to  the US $ 1 0 0  m illion  fig u re  in the B r u s s e ls  C onvention , and to 
the US $ 70 m illion  fig u re  which the E U R ATO M  co u n tr ie s  w ere  p r ep a red  
to undertake individually on th eir  own to supplem ent the P a r is  Convention  
The delegate o f  the United Kingdom was o f  the opinion that the amount should 
b e  decided  by the C on feren ce  but that the amount contained in the B ru ss e ls  
Convention could not s e r v e  as a guide fo r  this Convention
31 The d elega te o f  Japan r e c o r d e d  that, w hatever amount i s  la id  down m  
paragraph 1, the Installation State should be en titled  to go  below  that lim it  
i f  the technical conditions o f  a given  installation s o  p erm it
32 The d elega te o f  the United A rab  R epublic r e co rd ed  that the Convention  
should pi ovide fo r  the establishm ent o f  an international guarantee fund, so  
as to enable S ta tes to m e e t  th eir  lia b ility  up to the am ount to  be s p e c ified  
m  tins paragraph

Paragraph 2

Any Contracting Party on whose territory  there is  a nuclear installation 
m ay subject the transit o f nuclear m ateria l through its terr itory  to the con 
dition  that any lim it  o f lia b ility  m  r e s p e c t  o f  such  m a teria l be in cre a se d , 
i f  it con sid ers  that such lim it does not adequately co v e r  the r isk s  o f  a nu
c le a r  incident involving such  m ateria l m  the co u rse  o f  its tran sit through 
its te rritory , provided that i f  such Contracting Party has established a lim it 
pursuant to paragraph 1, this lim it shall not be exceeded

33 The d e leg a tes  o f  the C zech os lov a k  S ocia lis t R epu blic, Poland and the 
Union o f  S oviet S ocia list R epu blics p rop osed  the deletion  o f  this paragraph
34 The p rev iou s draft contained a p rov iso  that "the provisions o f  this para
graph  shall n ot app ly  to  ca r r ia g e  b y  s ea  o r  b y  a ir  w h ere  th e r e  i s  a r ig h t  
o f  en try  m  ca ses  o f  urgent d is tress  under international law " This sen tence  
was d ele ted  by  a v o te  o f  8 m em b ers  against 4 In connection  with this d e 
c is ion  the follow ing s ta tem en ts  w ere  m ade

(a) The d elega te o f  the Umted Kingdom  was not able to a ccep t deletion  
o f  this p ro v iso  which, as p rop osed  by the United Kingdom and other  
States, ought a lso  to include r e fe r e n c e  to the righ t o f  innocent p a s 
sage (s e e  CN-12/1, p  45)

(b) The delega tes o f  F rance, the F ederal Republic o f  Germ any and India 
w ere in favour o f  the p rov iso

(c) The d elega te o f  the Umted A rab  R epublic was opposed  to any r e fe r e n c e  
to the r igh t o f  innocent passage
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(d) The delegate o f  the Umted States o f  A m erica  proposed  that this para
graph should provide that

"T h e p rov is ion s  o f  this paragraph shall a lso  apply to ca rria ge  
by sea  o r  by a ir without rega rd  to the norm al righ t o f  innocent pas
sa g e  and o f  en try  m  c a s e s  o f  u rgen t d is tr e s s  under in ternational 
la w  o r  a g reem en t "

H ow ever, he considered  that the deletion o f  the sen ten ce accom plished  
the sam e resu lt as the sen ten ce  he had proposed

(e) The delegate o f  Japan r e s e r v e d  his position  on this question
(f) The d elega tes  o f  the C zech oslova k  S ocia list R epublic and o f  Poland  

had voted  fo r  the deletion o f  the p rov iso  because they w ere m favour 
o f  deletion o f  the en tire paragraph

(g) The delegate o f  the Umon o f  S oviet S ocia list R epublics had voted fo r  the 
deletion  o f  the p rov iso , p a rtly  because he was fo r  deletion o f  the en tire

/ paragraph and p a rtly  b eca u se  the p ro v iso  touched upon m a tters  o f
international law  which should b e  dealt with by  other types o f  in te r 
national agreem en ts  i

35 A t the proposal o f  the delegate o f  the Umted States o f  A m erica  th eS ecre-  
tariat was requ ested  to p rep a re  fo r  the C on ference an exp os6 on the subject 
o f  m nocent passage and en try  in ca ses  o f  urgent d is tress

Paragraph 3

Any lim its o f liability  which may be established m conform ity with this 
A rticle  shall not include any interest or costs awarded by a competent court 
in actions for  com pensation of nuclear damage

36 Paragraph 3 o f  A r t ic le  IV  o f  the p rev io u s  draft has been  tra n s ferred  
to A r tic le  H, paragraph 3 o f  the new  tex t

N ew  P ro p o sa ls

37 The d eleg a te  o f  the F ed era l R epu blic o f  G erm a n y r e s e r v e d  h is r igh t  
to put forw a rd  at the In ternational C o n feren ce  a r e v is io n  o f  the p ro p o sa l  
contained on p 89 o f  document CN-12/1 (para 4), which would indicate sp ec i
f i c  p ro v is io n s  o f  the Convention which could  be deroga ted  from  m  c a s e  o f  
State in terven tion  above the lim it laid  down m  A r tic le  IV
38 T here w ere  various p rop osa ls  b e fo r e  the C om m ittee to define the umt 
o f  account fo r  the amount to be in serted  in A r tic le  IV, paragraph 1, but the 
question  was l e f t  open fo r  d ecision  by  the C o n feren ce  a fte r  i t  had decided  
what cu rr en cy  i t  would u tilize

ARTICLE V

Paragraph 1

Rights o f com pensation  under this Convention shall be extinguished if  
an action is not brought within ten years from  the date of the nuclear incident
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If, how ever, under the law o f the Installation State the liability  of the op er
ator is  covered  by insurance or other financial security  or State indem nifica
tion fo r  a period  lon ger than ten y ea rs  the law o f the com petent cou rt m ay 
prov ide  that rights o f com pensation  against the op era tor  sh a ll only be ex 
tinguished after a period  which m ay be lon ger than ten yea rs , but shall not 
be longer than the period  for which his liab ility  is  so  covered  under the law 
o f the Installation State H ow ever, such extension o f the extinction period  
sh all m  no ca se  a ffect the righ t o f com pensation  under this Convention o f 
any p erson  who has brought an action  fo r  lo s s  o f  l i fe  o r  p erson a l in ju ry  
against the operator b e fore  the exp iry  o f the a foresa id  period  o f ten years

39 The d eleg a te  o f  India p ro p o sed  to add to the final s en ten ce  the w ords  
"  l o s s  o f  o r  dam age to p r o p e r ty "

P aragraph  2

W here nuclear damage is caused by nuclear m ateria l which was stolen, 
lost, jettisoned or abandoned the period established under paragraph 1 shall 
be com puted fr o m  the date o f  the theft, lo s s ,  jettison in g  o r  abandonm ent 
as the ca se  m ay be

P aragraph  3

The law o f the com petent court m ay establish  a period  o f extinction or 
p rescrip tion  o f not le s s  than three years from  the date on which the person  
suffering nuclear damage has knowledge or ought reasonably to have know
ledge ot the damage and of the operator liable for the damage, provided that 
the p e r io d 'e s ta b lish e d  under paragraphs 1 o r  2 sh a ll not be e x ceed ed

P aragraph  4

Any p erson  su fferin g  n u clear dam age who has brought an a ction  fo r  
com pensation  within the p er iod  a pp licab le  under this A r t ic le  m ay, in the 
event o f  any aggravation  o f the dam age, b rin g  a new action  b e fo re  exp iry  
o f  that p er iod , i f  final judgem ent has a lready  been  en tered , o r  am end his 
c la im , even a fter exp iry  o f that p er iod , p rov ided  that final judgem ent has 
not been entered

40 The d eleg a tes  o f  Canada and the Umted Kingdom  o b je c ted  to allow ing  
new, actions within the p eriod  o f  p rescrip tion , i f  final judgem ent has already  
been en tered

ARTICLE VI

Paragraph 1

The operator shall be required to maintain insurance, or other financial 
secu rity  coverin g  his liab ility  fo r  nuclear dam age, in such amount, o f such 
type and in such term s as the Installation State shall specify  The Installation
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State shall ensure the payment o f c la im s fo r  com pensation  fo r  nuclear da
m age established  against the op era tor by providing the n ecessa ry  funds to 
the extent that the y ield  of insurance o r  the financial secu rity  is inadequate 
to sa tis fy  such  c la im s , but on ly up to the lim it  estab lish ed  m  con form ity  
with A rtic le  IV , i f  any

41 The delega te o f  Japan r eco rd ed  h is understanding that the secon d  sen 
ten ce  would n ot r e q u ir e  a S tate to in clu d e funds m  advance m  i t s  budget

Paragraph  2

H ow ever, nothing m  paragraph 1 shall requ ire  a C ontracting P arty or 
any o f its constituent su b -d iv is ion s , such as States, R epublics or Cantons, 
to maintain insurance or other financial secu rity  to cover  their liab ility  as 
operators

42 The d elega te o f  the Umted States o f  A m erica  p rop osed  to substitute  
" P r o v in c e s "  fo r  "R epu b lics"

Paragraph 3

The sum s provided by insurance, by other financial security  or by State 
indem nification  in con form ity  with paragraph 1 shall be ex c lu s ive ly  avail
able fo r  com pensation  due under this Convention

ARTICLE VII

Paragraph 1

W here p rov ision s o f national o r  public health in surance, s o c ia l in
surance, s o c ia l secu rity , w orkm en 's com pensation or occupational d isease 
com pen sation  sy stem s include com pen sation  fo r  n u clear dam age, righ ts  
o f b e n e fic ia r ie s  o f such  sy stem s and righ ts o f r e c o u r s e  by v irtu e  o f  such 
system s sh a ll be determ ined by the law  o f  the C ontracting P arty  in  which 
such system s have been established, o r  the regulations o f the in tergovern 
m ental organ ization  having established  such sy stem s, provided  that m  no 
event shall the liab ility  o f the op era tor pursuant to A rtic le  IV be exceeded

43 The o b s e r v e r  from  the International Labour Organisation (ILO) pointed  
out that it was not c lea r  from  the tex t w hether em p loyees  who w ere covered  
by  so c ia l s e c u r ity  s ch em es , which m  m any cou n tries  a fford ed  in su fficien t  
covera ge, would fo r fe it  their righ ts fo r  com pensation under this Convention

Paragraph 2
y

(a) If a person  who is  a national o f  a Contracting P arty, other than the 
operator, has paid com pensation for  nuclear damage under an Inter
national C onvention  o r  under the law  o f a n on -con tra ctin g  P a rty , 
such person  shall, up to the amount which he has paid, acqu ire by
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subrogation the rights which the person  so com pensated would have 
enjoyed under this Convention H ow ever, no rights shall be so  a c 
quired by any person  to the extent that the op era tor  has a right o f 
re cou rse  o r  contribution against such person  under this Convention

(b) Nothing m  this Convention shall p reclude an operator who has paid 
com pensation fo r  nuclear damage out of funds other than those p ro 
vided pursuant to paragraph 1 o f A rtic le  VI fro m  re co v e r in g  from  
the person  providing financial secu rity  under paragraph 1 of A rticle 
VI or from  the Installation State, up to the amount he has paid, the 
sum which the person so com pensated would have obtained under this 
Convention

(c) In this paragraph the expression  "a  national of a Contracting Party" 
shaH include a Contracting P arty or any o f its constituent sub
d iv is ion s  o r  a partn ersh ip  o r  any public o r  p rivate  body  w hether 
corporate or not established in the territory  o f a Contracting Party

44 The d elega te  o f  India was op p osed  to the in clu sion  o f  th is paragraph

ARTICLE VIII 

The op era tor  shall have a right o f r e co u rs e  only

(a) If the nuclear incident resu lts from  an act or om ission  done with intent 
to cause damage, in which event recou rse  shall lie  against the individual 
who has acted, or omitted to act, with such intent

(b) If recou rse  is expressly  provided for by contract
(c ) I f and to the extent that the op era tor is  liab le  pursuant to paragraph 2

o f A rtic le  IV fo r  an amount over and above the amount established with 
re sp e c t  to him  pursuant to paragraph  1 o f  A rtic le  IV , m  r e s p e c t  o f  a 
nuclear incident occu rrin g  m  the cou rse  o f transit o f nuclear m ateria l, 
ca rr ied  out without the op era tor 's  consent, against the ca rr ie r  thereof, 
except w here such  tran sit is  fo r  the pu rpose  o f  saving o r  attem pting 
to save life  o r  property  or is  caused by circu m stances beyond the c a r 
r ie r 's  con trol , ,

45 This A r tic le  (docum ent CN-12/1 p  62 A ltern a tiv e  " A" )  was adopted  
by  a vo te  o f  8 in favour and 4 against
46 The d e leg a te  o f  Japan was m  p r in c ip le  m  fa vou r o f  the p r e s e n t  te x t  
but did not p articipa te m  the voting s in ce  he was m  favour o f  a righ t o f  r e 
cou rse  o f  the opera tor, m  ca se  o f  fault o r  neg ligence, against certain  ca te 
g o r ie s  o f  p e r so n s  oth er  than those who had furnished  s e r v ic e s ,  equipm ent 
o r  m a ter ia ls  to the op era tor
47 The delega tes o f  Argentina, B razil, India and the United Arab Republic 
w ere m favour o f  the p rev iou s A lternative "B " which read

"O p era tors  shall have a righ t o f  r e c o u r s e  against any p erson  who 
has manufactured m ateria ls or equipment fo r , or  who has furnished m a
teria ls , equipm ent o r  s e r v ic e s  m connection with the design con stru c
tion, rep a ir  o r  opera tion  o f  a n u clea r installation , o r  who has tra n s
p orted  o r  s to r ed  n uclear m a ter ia l, fo r  fault o f  such  p erso n  "

48 The o b s e r v e r  from  IL O  sta ted  that he had doubts a s to w h ether su b 
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paragraph (b) should be applicable to con tracts concluded betw een the op er
a tor  andhisi em p lo y e e s , s in c e  em p lo y ees  did not have the n e c e s s a r y  in d e
pen d en ce m  the con clusion  o f  such  con tra c ts
49 The d elega tes o f  the Union o f  Soviet S ocia list R epublics and the United 
A rab R epublic r e s e r v e d  their position  on sub-paragraph (c)

ARTICLE IX

Paragraph 1

E xcept as otherw ise provided m this A rtic le , ju risd iction  over actions 
fo r  com pensation for  nuclear damage under paragraphs 1, 2, 6 and 7 o f A r 
tic le  II shall lie  only with the courts o f the Contracting Party on whose te r 
r itory  the nuclear incident occu rred

50 The drafting com m ittee  was o f  the opimon that paragraph 1 o f  the p r e 
vious tex t could be om itted  without changing the substance o f  A r tic le  IX, m  
view  o f  the changes m ade to p rev iou s paragraph 2 by the draftm g com m ittee  
pursuant to the adoption by  the full C om m ittee  o f  an ora l Swedish am end
m en t that that paragraph  should  not b e  con fined  to n u clea r  con sign m en ts

P aragraph  2

W here the nuclear incident occu rred  on the te rr ito ry  o f m ore  than one 
Contracting Party or outside the territory  o f any Contracting Party, or where 
the place o f the nuclear incident cannot be determ ined with certainty, ju r is 
diction over actions fo r  com pensation for nuclear damage shall lie  with the 
courts o f the Installation State o f the operator liable

Paragraph 3

W here two o r  m ore  op era tors  a re  jo in tly  lia b le  fo r  n uclear dam age, 
and under paragraph 2 ju r isd iction  would be with the cou rts  o f m ore  than 
one Installation  State, ju r isd iction  shall lie

(i ) with the courts o f that Installation State in which the incident partly 
o ccu rred , or

(n ) i f  there is  no such State, or there is  m ore  than one, with the courts 
o f that Installation State m  w hose te r r ito ry  the m eans o f transport 
ca rry in g  the nuclear m ateria l was re g is te re d , o r  1 

(111 ) i f  there is  no such State with ju r isd iction  under sub-paragraph  (1 1 )
' o r  there is  m ore  than one such State, the cou rts o f the Contracting 

P arty  w hich is  determ ined  to be the
m ost c lo s e ly  connected  to the m atters at issu e

51 The delegate o f  India fe l t  that this paragraph should only apply m  ca ses  
o f  nuclear incidents occu rrm g  m the cou rse  o f  carriage o f  nuclear m aterial 
The delegates o f  Canada, the F ederal R epublic o f  Germ any India and the United 
S ta tes o f  A m e r ic a , h o w ev er  s ta ted  that i t  should  h ave g en era l application
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52 The d eleg a tes  o f  the Umted A rab R epublic and the Union o f  S oviet So
cia lis t R epu blics w ere  opposed  to sub-paragraph  (1 1 1 ) '
53 The United Kingdom had p rop osed  (s e e  CN-12/1 Add 1, p 21) that the 
d eterm ination  o f  the com p eten t cou rt under su b -paragraph  (in ) should be  
m ade by  the P res id en t o f  the International C ourt o f  J ustice  The d elega te  
o f  the Union o f  S oviet S ocia list R epublics opposed  this proposa l The d e le 
g a tes  o f  the C zechoslovak  S ocia list R epublic and Poland w ere  o f  the opinion 
that the P res id en t o f  the International C ourt o f  Justice  should only have the 
p ow er to determ ine the com peten t cou rt i f  the Contracting P a rties  involved  
a g reed  m  each p a rticu la r  ca s e  to co n fe r  this p o w er  upon him  The C om 
m itte e  a g reed  to lea v e  this question  fo r  the C o n feren ce  to decid e
54 It was the understanding o f  the C om m ittee that the term  "co u r t"  would 
a lso  include ad m in istrative au th orities , ch arged  with taking d ec is io n s  m  
m a tters  a ris in g  from  this C onvention

N ew  P rop osa l

55 The delegate o f  the Umted States o f  A m erica  supported by the delegate  
o f  India, subm itted  the follow ing p rop osa l fo r  a new paragraph to be added 
to A r tic le  IX

"T he Installation State shall take appropriate m ea su res  to en su re  
that the su m s p rov id ed  by  in su ra n ce , b y  o th er  financial s e c u r ity , o r  
by State idem nification  shall be available fo r  the sa tisfa ction  o f  judge
m ents fo r  n uclear damage "

The Umted States d elega te p rop osed  this paragraph on the assum ption that 
th ere  would be no provision  on the execution o f  judgem ents m the Convention

Paragraph 4

The courts having jurisdiction  may take appropriate m easures to receive 
the testim ony in other C ontracting P a rtie s  on w hose te r r ito r y  parties  or 
w itnesses re s id e , and m ay take any other feasib le  m easu res to lighten the 
burden o f litigation  m  such cases

ARTICLE X

(Execution o f Judgem ents)

56 The C om m ittee  decided  to tra n s fer  A r t ic le  X  o f  the p rev io u s  draft to 
the begm m ng o f  the Convention as a new A r tic le  I  A Instead the new A r 
tic le  on execu tion  o f  judgem ents (s e e  below  part III) m ight be in serted  h ere

ARTICLE XI

This Convention and the national law applicable thereunder shall be ap
plied without any d iscrim in ation  based  upon nationality, d om icile  or 
res id en ce
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57 The d e leg a te  o f  the United S ta tes o f  A m e n t a  p r o p o s e d  an additional 
paragraph, p erm ittin g  a C ontracting  State to apply the Convention on ly  to 
litiga tion  to  which a fo re ig n  national i s  a p a r ty  (s e e  b e low  p a r t III) The 
delegate o f  the F edera l R epublic o f  G erm any rep ea ted  his reserva tion  m en
tioned m  paragraph 37 above he r e f e r r e d  to A r t ic le  15(b) o f  the P aris  
Convention

ARTICLE XII

If any action is brought against a Contracting State as an operator liable 
under this Convention, such Contracting State may not invoke any ju r is d ic 
tional im m unities before  the court com petent pursuant to A rticle  IX, except 
m  respect o f m easures o f execution

58 The d eleg a tes  o f  the C zech oslova k  S ocia lis t R epublic and the Union o f  
S oviet S ocia lis t R epu b lics p ro p o sed  the deletion  o f  this A r tic le
59 The d eleg a tes  o f  India and the United A rab R epublic, supported  by  the 
d elega te  o f  B ra z il, p ro p o sed  that a C ontracting  P a r ty  m a y  n ot in voke any 
ju risd ictiona l im m unity i f  an action i s  brought against it as a m anufacturer  
o r  fu rn ish er liab le  under the Convention

ARTICLE XIII

The Contracting Parties shall take appropriate m easures to ensure that 
com pensation  fo r  nuclear dam age, in terest and co s ts  aw arded by a court 
in con nection  therew ith , in su ran ce  and re in su ra n ce  p rem iu m s and sum s 
provided  as in su ran ce , re in su ra n ce , other financia l se cu rity  o r  State in 
dem nification pursuant to this Convention, shall be free ly  transferable into 
the cu rren cy  o f the C ontracting P arty on w hose te rr ito ry  the damage is 
su ffered , and o f the C ontracting P arty  on w hose te r r ito ry  the claim ant is 
habitually res id en t, and, as reg a rd s  insurance o r  re in su ran ce  prem ium s 
and payments, into the cu rren cies  specified  m  the insurance or reinsurance 
contract

60 The d elega te o f  the C zech oslova k  S ocia list R epublic p rop osed  deletion  
o f  this A r tic le  as being superfluous

ARTICLE XIV

61 The C om m ittee decided  that this A r tic le  should appear a fter  A r tic le  II 
as new A r tic le  II A

ARTICLE XV
\

E ach  C ontracting  P arty  a g rees  to fu rn ish  to the D ire c to r  G en era l o f  
the International A tom ic Energy Agency for inform ation and fo r  d issem ina
tion to the other Contracting Parties cop ies of their laws and regulations r e 
lating to mattei s covered  by this Convention
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III

NEW ARTICLES, FINAL CLAUSES AND OTHER PROPOSALS 
NOT DECIDED UPON BY THE COMMITTEE

1 Execution of Judgements

Canada

"1  W here any final judgement, including a judgement by default, is entered 
by a cou rt o f a C ontracting  State m  w hich  dam age o c c u r r e d  and w hich is  
com petent to p ronounce judgem ent pursuant to paragraph  2 o f  A r t ic le  IX 
o f this Convention, that judgement shaH, upon com pliance with the form a li
ties  req u ired  by the law s o f the Installation  State, be en forcea b le  m  the 
Installation State and the m erits o f the case shall not be the subject of further 
proceedings and shall not be reopened m proceedings fo r  execution 
"2  Notwithstanding the provisions o f paragraph 1 o f this A rtic le , the court 
in the Installation State to which application for  the execution o f a judgement 
r e fe r r e d  to m  that paragraph is  m ade m ay re fu se  to issu e  execu tion  until 
final judgem ent has been given on a ll actions filed  m  the State m  which da
m age o c cu rre d , i f  the op era tor  who is  liab le  p rov es  that the total amount 
o f com pensation which m ight be awarded by such judgem ents might exceed  
the app licable  lim it  o f  lia b ility  under the p rov is ion s  o f this C onvention  "

Japan

"A  fina l judgem ent en tered  by a cou rt having ju r is d ic t io n  under this 
C onvention  sh a ll be  re co g n iz e d  m  the te r r ito r y  o f  any other C ontractin g  
State, except

(l) w here the judgem ent w as obtained by  fraud , o r
(1 1 ) the op era tor was not given a fa ir  opportunity to presen t his ca se  "

Umted S ta tes o f  A m erica

" l  A final judgement entered by a court having jurisdiction  under A rticle  IX 
shall be recog n ized  m  the te rr ito ry  o f any other C ontracting State, except 
where the judgement is not m a ccord  with fundamental standards o f ju stice  
"2  A final judgement which is entitled to recognition  shall, upon being p re 
sented fo r  en forcem ent in a ccord an ce  with the fo rm a lit ies  requ ired  by the 
law  o f the C ontracting State w here en forcem en t is  sought, be en forcea b le  
to the sam e extent as i f  it w ere a judgem ent o f  a cou rt o f that State 
"3  The m erits  o f a cla im  on which the judgem ent has been given shall not 
be subject to further p roceed in gs "

62 The C om m ittee  recom m en d ed  by 8 v o tes  against 3 that the Convention  
should contain an a r tic le  on the execu tion  o f  ju d gem en ts, but l e f t  i t  fo r  the 
C on feren ce  to decide upon the tex t although the delegate o f  B razil r eco rd ed  
his v iew  that the C om m ittee should i t s e l f  adopt a tex t The C om m ittee thus 
took  no position  on the p rop osa ls  m ade m  the w ritten  com m ents by the 
G overnm ents o f  A ustria , D enm ark, Sweden and the United Kingdom  (docu
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m ent CN- 12/1, pp 69-71), or  on the new proposa ls made during the m eetings  
o f  the C om m ittee by  the delegations o f  Canada Japan and the United States 
o f  A m er ica  T h ese  p r o p o s a ls  a re  a ll r ep ro d u ced  on the o p p o s ite  p a ge
63 The d e leg a tes  o f  B ra z il, the C zech os lov a k  S oc ia lis t R epu blic  and the 
Union o f  S oviet S ocia list R epublics em phasized  that any clause on execution  
o f  judgem ents should contain a p rov is ion  to en su re  r e s p e c t  fo r  the "o rd re  
p u b lic "  o f  the cou n try  w here execu tion  was sought
64 The d elega te o f  the Umted States o f  A m erica  con sid ered  that no clause  
on en fo r c em en t o f  ju d gem en ts  was n e c e s s a r y  but, i f  a c la u se  w e r e  to b e  
in s e r ted , he was m  fa vou r o f  the te x t  p r o p o s e d  b y  h is  d elega tion

2 R elation  with O ther International A greem en ts 

F ed era l R epu b lic  o f  G erm any

"N othing m this Convention shall a ffect the application o f the ru les  of 
any international agreem ent in the fie ld  o f tran sp ort in fo r c e  o r  open for 
signature, ra tifica tion  or a cce ss io n  at the date o f this C onvention, o r  the 
application o f any prov isions o f national law based on or equivalent to such 
ru les " V

Sweden
r

"N othing in this Convention shall a ffect the application o f the ru les  of 
any international agreem ent in the field  o f transport being in fo rce  o r  open 
fo r  signature, ra tifica tion  o r  a cce ss io n  at the date o f this C onvention, or 
the application  o f any p rov is ion s  o f national law  based on o r  equivalent to 
such ru les "

United Kingdom

"N o  p erson  other than the op era tor  sp e c ifie d  m  this A rtic le  sh a ll be 
liab le  fo r  nuclear dam age This p rov is ion  shall not a ffect the application 
o f any international agreem ent in the fie ld  o f transport in fo rce  or open for 
sign atu re , ra tifica t ion , o r  a c c e s s io n  at the date o f this C onvention  "

U m ted S ta tes  o f  A m er ica

"1  As betw een States which ra tify  this C onvention o r  a cced e  to it , this 
Convention shall supersede any international convention or agreem ent be
tween these States which is  in fo rce , open for signature, ratification  or ac
ce ss io n  at the date on which this C onvention is  opened fo r  sign atu re , but 
only to the extent that such convention o r  agreem ent is  in con flict with the 
Convention provided how ever, that this shall not apply to the P aris  Con
vention o f July 29, 1960, on T hird  P arty  L iab ility  m  the F ie ld  o f N uclear 
E nergy  and the supplem entary B ru sse ls  C onvention o f 
1962
"2  Nothing in this A rticle  shall affect the obligations o f Contracting States 
to n on -con tractin g  States a ris in g  under any in ternational convention  or 
agreem ent "
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65 The C om m ittee agreed  to lea v e  the question o f  the rela tion  betw een the 
p r e s e n t  Convention and o th er  in ternational a g reem en ts  fo r  d ecis ion  by  the 
C on feren ce  Thus it  took no decision  with rega rd  to the p roposa l subm itted  
b y  the G overnm ent o f  the F ed era l R epublic o f  G erm any m  its  w ritten com m ents  
(C N -12/1, p  88) and a proposa l subm itted  by the delegation o f  the Umted States 
o f  A m er ica  during the m eetin g s  o f  the C om m ittee  (su p ersed in g  the p rop osa l  
a s contained  in d ocum en t CN -12/1 p  89) both o f  which a r e  rep ro d u ced  
above N or did the C om m ittee  d iscu ss  the p ro p o sa ls  m ade on this 
su b jec t b y  the G overnm ents o f  Sweden and the United Kingdom m  their  
written com m ents on A r tic le  II (CN-12/1, pp 27 and 31) as reproduced  
above
66 The delega tes o f  the F ed era l R epublic o f  G erm any and the United King
dom w ere m  favour o f  a provision  sim ilar to that o f  A r tic le  6(b) o f  the P a n s  
Convention They w ere not m  a position  to a ccep t a clause based on A rtic le  
X IV  o f  the B ru sse ls  Convention
67 The d elega tes  o f  the C zech oslova k  S ocia list R epublic and the Union o f  
Soviet S ocia list R epublics opposed  the p rov iso  p rop osed  by the Umted States 
o f  A m erica  that the new convention should not su persede regional conventions 
on civ il lia b ility  fo r  n u clea r dam age The d elega te  o f  Japan r e s e r v e d  h is  
p osition  on this p ro v iso
68 The d eleg a tes  o f  India and Japan fe l t  that any c la u se  on su p er s e s s io n  
should not a ffe c t  b ila tera l a g reem en ts
69 R e fe r e n c e  i s  a lso  m ade to the w ritten  com m en ts  o f  the G overn m en ts  
o f  F rance the F edera l Republic o f  Germ any, the Netherlands and the United 
States o f  A m erica  m document CN-12/1, pp 88 to 89

3 Non-Application of the Convention to Nationals 

United States o f  A m erica

"N oth ing m  th is C onvention  sh a ll p rec lu d e  a C on tractin g  State fr o m  
applying the C onvention only to litiga tion  in w hich  a fo re ig n  national is  a 
p arty  "

70 The delegate o f  the Umted Kingdom reco rd ed  his obiection  to the Umted 
States proposal
71 The d elega te  o f  the Umted A rab  R epublic su pported  the p rop osa l, but 
su g g ested  rep la cin g  "fo reign  national" by  "fore ig n  e lem en t"
72 The m a jo r ity  o f  the o th er  m e m b e r s  o f  the C om m ittee  r e s e r v e d  th eir  
p osition

4 Continuation o f  P rotection

Umted S tates o f  A m erica

"Notwithstanding the term ination o f this Convention o r  the term ination 
o f its application to any Contracting State pursuant to A rticle  , the p rov i
sions o f this Convention shall continue to apply

(a) with resp ect to any m atters pending under the Convention at the time 
o f such term ination and involving such Installation State or any oper-

1 ator within its territory , and
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(b) with re sp e ct  to, ana fo r  the life  o f any nuclear installation as de
fined m  A rtic le  I, paragraph 5(a) o r  (b), which was licen sed  by or 
begun m  such Installation Stpte during the period  of the duration of 
this Convention "

73 The d elega te o f  India supported  sub-paragraph  (a) o f  the United States 
p rop osa l, but could  not a g ree  to sub-paragraph  (b)
74 The d e leg a te  o f  the C zech os lov a k  S o c ia lis t R epu b lic  o b je c ted  to  su b - 
paragraph (b)
75 The d eleg a tes  o f  Canada and the F ed era l R epublic o f  G erm any agreed
with the p rin cip le  contained m  the p rop osa l, but r e s e r v e d  th eir  position  on 
the wording '

5 Other P rop osa ls

76 The C om m ittee  did n ot have tim e to co n s id er  the fo llow ing  p ro p o sa ls  
which had not been  subm itted m  the form  o f  draft a r tic les  o r  textual amend
m ents

(a) India (CN-12/1 Add 1 p 23)
(b) Turkey (CN-12/1, Add 1, p 24)
(c) The oral p rop osa ls by the delegates o f  Canada ,and India that the Con

vention should contain a p rov ision  on dealing with the situation i f  the 
liability  fund w ere  already exhausted and further claim s w ere brought 
within the p eriod  o f  lim itation

6 Final Clauses

77 The C om m ittee  did not con s id er  the final c la u ses  and decid ed  m e r e ly
to tran sm it to the C o n feren ce  the r e lev a n t  p ro p o sa ls  that had b een  m ade  
The p ro p o sa ls  m ade b y  G overn m en ts  a r e  r ep ro d u ced  b elow  The S e c r e 
tariat had prepared  m advance fo r  the C om m ittee draft final clauses to cover  
th ose  poin ts on which no p rop osa ls  had been  m ade m  the w ritten com m ents  
o f  G overnm ents as contained m docum ent CN-12/1 pp 89-90 The relevant 
parts o f  the S ecretaria t draft a re reproduced  below  '

Umted Kingdom

" l  This Convention shall apply to the m etropolitan te rr ito r ie s  o f the Con
tracting P arties
"2  Any S ignatory o r  C ontracting  P arty  m ay, at the tim e o f signature or 
ra tifica tion  o f o r  a cce ss io n  to this Convention o r  at any la ter tim e, notify 
the D ire c to r  G eneral o f  the International A tom ic E n ergy  A gency that this 
Convention shall apply to those o f its te r r ito r ie s , including the te rr ito r ie s  
for  whose international relations it is respon sib le , to which this Convention 
is  not applicable m  accord an ce  with paragraph 1 o f this A rtic le  and which 
are m entioned m  the notification  Any such notification  may in resp ect o f 
any territory  or terr itor ies  mentioned therein be withdrawn by giving twelve 
m onths' n otice  to that e ffe ct  to the D ir e c to r  G en era l o f the International 
A tom ic E n ergy  A gency
"3  Any te r r ito r ie s  o f a C ontracting  P a rty , including the te r r ito r ie s  fo r  
w hose in ternational re la tion s  it is  re sp o n s ib le , to w hich this C onvention
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does not apply shall be regards d for the purposes of this Convention as being 
' a territory  o f a non-contracting State "

United States o f  A m erica

A rticle

Any dispute betw een two o r  m o re  C ontracting  States con cern in g  the 
interpretation or application of this Convention that cannot be settled through 
diplom atic channels shall, unless the States agree on the use o f a different 
method o f p a cific  settlem ent, be subm itted at the application o f any one of 
the States to the International Court o f Justice

A rtic le

This Convention shall be open fo r  signature by the States represented  
at the D iplom atic Conference on Minimum International Standards regarding 
C ivil L iability for Nuclear Damage of May , 1963

Article

T h is  Convention sh a ll be ra tified  and the instrum ents o f  ra tifica tion  
sh a ll be dep osited  with the D ire c to r  G en era l o f the International A tom ic  
E n ergy  A gency

A rt ic le

1 This Convention shall com e into fo rce  three months a fter the deposit 
o f instrum ents o f  ra tifica tion  by at lea st five  States
2 This Convention shall com e into fo r ce , in re sp e ct  o f each State which 
ra tifies  it after its entry into fo r c e  as provided in paragraph 1 o f this A r 
tic le , three months after the date of deposit o f the instrument of ratification 
o f that State

A rticle

1 States M em bers of the United Nations M em bers of the specialized agen
c ie s  and o f the International A tom ic E nergy A gency not represen ted  at the 
D iplom atic C onference on Minimum International Standards regarding C ivil 
L iab ility  fo r  N uclear Dam age o f M ay , 1963, m ay acced e  to this
Convention
2 The instrum ents o f a ccess ion  shall be deposited with the D irector  
G eneral o f the International A tom ic E nergy Agency
3 The Convention shaU com e into fo r c e  m  re sp e c t  o f the acced ing  State
three months after the date of deposit o f the instrument of a ccession  o f that 
State, but not before  the date o f entry into fo rce  o f the Convention as estab
lished by A r t ic le ____
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'  A rticle

1 This Convention shall rem ain m effect for a period o f ten years as from  
the date o f its com in g  into fo r c e  Any C ontracting  State m ay, by g iv ing  
tw elve m onths1 n otice  to the D ire c to r  G eneral o f the International A tom ic 
E nergy A gency, term inate the application o f this Convention to itse lf at the 
end of the period  o f ten years
2 This Convention shall, a fter the period  o f ten y e a rs , rem ain  in fo rce  
for a period o f five years for such Contracting States as have not terminated 
its application m  accordance with Section 1 o f this A rtic le , and thereafter 
fo r  su cce s s iv e  p eriod s  o f five  y ea rs  each  fo r  such C ontracting  States as 
have not term inated its application at the end o f ore  o f  such periods by giv
ing twelve m onths1 notice to that effect to the D irector General of the Agency
3 A C onference shall be convened by the D irector  General o f the Agency 
m ord er to con sider rev is ion s  to this Convention

(a) after a period  of five years as fr o m jh e  date of its com ing into force , 
or

(b) at any other tim e, if  on e-th ird  o f the C ontracting States exp ress  a 
d es ire  to that e ffect

n A rtic le

The D irecto r  G eneral o f the International A tom ic E nergy Agency shall 
notify the States represented  at the D iplom atic C onference on M inimum In
ternational Standards regarding C ivil Liability for Nuclear Damage of May 
1963, and the States acceding to this Convention, o f the follow ing 1

1 S ignatures, ra tifica t ion s , and a c ce s s io n s  re ce iv e d  in  a cco rd a n ce
with A r t i c l e s _________

2 The date on which the Convention w ill com e into fo rce  in accordance
with A rticle  ________

A rticle

The p resen t C onvention sh a ll be r e g is te r e d  by the D ire c to r  G en era l 
o f the International"A tom ic E n ergy  A gen cy  pursuant to A rtic le  102 o f  the 
C harter o f the Um ted Nations

IN WITNESS WHEREOF, the undersigned P lenipotentiaries, whose c r e 
dentia ls have been  found m  o r d e r , have sign ed  th is C onvention

DONE m Vienna, this day of May, one thousand mne hundred
and s ix ty -th ree , m  the E nglish , F rench , R ussian and Spanish languages m 
a single  cop y , w hich sh a ll rem a in  dep osited  m  the a rch iv es  o f  the In ter
national A tom ic E n erg y  A gen cy , w hich  sh a ll is s u e  c e r t i f ie d  co p ie s

SE C R E T A R IA T  DRAJ T

A rtic le  A - Settlem ent o f  D isputes

1 Any dispute betw een two o r  m ore  C ontracting  P a rties  con cerm n g  the 
interpretation  o r  application o f this Convention which cannot be settled
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through negotiation  sh a ll, at the req u est o f  one o f  them , be subm itted  to 
arbitration If within six months from  the date of the request for arbitration 
the P arties  are unable to agree on the organization  o f the arbitration , any 
one o f those P arties may re fe r  the dispute to the International Court of 
Justice
2 E ach  C ontracting  P arty  m ay at the tim e o f sign atu re , ra tifica tion  o r  
a ccession  declare that it does not consider itse lf bound by paragraph 1 The 
other C ontracting P arties  shall not be bound by that paragraph m  re la tion  
to any C ontracting P arty which has m ade such a re serva tion

A rtic le  B - P arties  to the Convention

This Convention shall be open fo r  signature by

A rtic le  C - R atification

T h is  C onvention shall be ra tified  and the in stru m en ts o f  ra tifica tion  
sh a ll be deposited  with the D ir e c to r  G en era l o f  the International A tom ic 
E n ergy  A gency

A rt ic le  D - A c c e s s io n

1 T h is  C onvention  sh a ll be open fo r  a c c e s s io n  by
2 The instrum ents o f a cce ss io n  shall be deposited  with the D ire c to r
G eneral o f the International A tom ic E nergy  A gency

A rtic le  E - E ntry  into F o rce

1 This Convention shall com e into fo r c e  [upon] [ months after] the
d eposit o f the instrum ent o f ra tifica t io n  o r
a c c e s s io n
2 A fter  its  en try  into fo r c e , th is C onvention  s h i l l  com e  in to fo r c e  in
re sp e c t  o f  each  State w hich subsequently  ra tifie s  o r  a cce d e s  to it [upon]
[ months after] the date o f deposit o f the mstr ument o f ra tifica tion  o r  
a cce ss io n  o f that State

A rtic le  F - N otification

The D ire cto r  G eneral o f the International A tom ic E nergy Agency shall 
notify  the States invited to the International C on feren ce  on C iv il L iab ility  
fo r  N uclear Dam age and the States w hich have a cceded  to this C onvention 
o f the follow ing

1 Signatures, ratifications and a ccessions received  m accordance with 
A rticles B , C and D

2 R eservations entered in a ccordan ce  with A rtic le  A and withdrawals 
th ereof

3 The date on which the Convention w ill com e into fo rce  in accordance 
with A rticle  E

4 Denunciations rece ived  m  accordance with A rticle  ________
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5 Requests fo r  the convening of a rev ision  con ference pursuant to A r
tic le  _________

A rticle  G

The original o f the present Convention in the English, French, Russian 
and Spanish languages shall be deposited  with the D ire c to r  G enera l o f  the 
International Atom ic Energy Agency, who shall send certified  copies thereof 
to all States entitled to sign or accede to the Convention

IN WITNESS WHEREOF the undersigned P len ipotentiaries, authorized 
thereto by their respective Governments have signed the present Convention. 

DONE AT VIENNA, on

7 Title o f the Convention

78 The d eleg a te  o f  B ra z il co n s id ered  that the p r e s e n t  title  was broa d er  
than the s co p e  o f  the future convention, and that a m ore  p r e c is e  title should 
be found, s in ce  the convention  dealt on ly  with certa in  typ es o f  "nuclear  
dam age"

8 P ream ble

United S tates o f  A m erica

"T h e C ontracting P a rties ,

"H aving recogn ized  the d esirab ility  o f establish ing som e m inim um  in
ternational standards to p rov id e  finan cia l p ro tection  against dam age r e 
sulting from  certa in  peacefu l u ses  o f  nuclear en ergy  without exposing the 
n u clear  in du stry  to an unreasonab le  o r  in defin ite  burden  o f  l ia b ility ,

"H ave decided  to conclude a Convention fo r  that pu rpose , and thereto 
have agreed  as fo llow s "
79 The S ec r e ta r ia t , in  i t s  a b o v e -m en tio n ed  d ocum en t on final c la u s e s , 
had p r o p o s e d  the fo llow in g  P rea m b le

"T h e C on tra ctin g  P a r t ie s  h ave a g reed  as fo llo w s  "





ARTICLE-BY-ARTICLE COMMENTS ON THE DRAFT 
INTERNATIONAL CONVENTION ON MINIMUM 

INTERNATIONAL STANDARDS REGARDING CIVIL - 
LIABILITY FOR NUCLEAR DAMAGE*

(CN- 12/3)

(Prepared by the Secretariat of the Agency)

Outline o f  P rep a ra tory  Work

1 In D e ce m b e r  1958 the D ir e c to r  G en era l o f  the In ternational A tom ic 
E nergy  A gency instituted a Panel o f E xperts  to advise him  on the prob lem  
o f  c iv il liab ility  fo r  nuclear hazards The Panel convened fo r  three ser ies  
o f  m eetings, the fir s t  from  23 to 28 F ebruary  1959, the secon d  from  11 to
22 May 1959 and the third from  20 August to 1 Septem ber 1959
2 The P anel p rep ared  the draft o f a convention  in  this fie ld  The draft 
text, together with a com m entary thereon elaborated by the Secretaria t and 
approved by the Panel, and the P anel's report, w ere transmitted to all Mem
ber States with a request to com m um cate their view s to the D irector General 
by 31 July 1960 The com m ents re ce iv e d  w ere again circu la ted  to the 
Governm ents o f a ll M em ber States with a requ est fo r  su b m ission  o f  addi
tional com m ents
3 On 1 F ebruary  1961 the A gen cy 's  B oard o f G overnors set up an Inter
governm ental C om m ittee , con s is t in g  o f  rep resen ta tiv es  o f  the fo llow in g
14 M em ber States A rgentina , B r a z il , Canada, C ze ch o s lo v a k  S o c ia lis t  
R epu blic , F inland, F ra n ce , F ed era l R epublic o f  G erm any, India, Japan, 
Poland, Union o f  Soviet S ocia list R epu blics, Umted A rab R epublic, Umted 
Kingdom o f Great Britain and Northern Ireland and Umted States of A m erica 
The Intergovernmental Com m ittee was entrusted with the task of considering 
the draft convention prepared  by the Panel o f lega l experts, as w ell as the 
com m ents thereon rece ived  from  G overnm ents, and o f preparing a revised  
draft convention
4 The C om m ittee m et from  3 to 13 May 1961 in V ienna, and elaborated 
a rev ised  text w hich was again c ircu la ted  to M em ber G overnm ents with a 
request for observations This text together with the com m ents rece ived , 
is  rep rod u ced  m  C on feren ce  docum ents C N -1 2 /1  and C N -1 2 /1 /A d d  1
5 On 5 M arch  1962 the B oard  o f G overn ors decided  to convene an in ter
national con feren ce  early  m  1963 fo r  the negotiation  and con clu sion  o f the 
Convention, and to reconvene the Intergovernm ental C om m ittee b e fore  the 
C onference The Intergovernm ental Com m ittee met accordingly for a second

X These comments relate to the draft Convention as established by the Intergovernmental Com m ittee 
at its second meeting in October 1962 set out in document CN 12/2  This text constitutes the basic pro
posal submitted to the International Conference on C iv il Liability for Nuclear Damage The final text o f 
the Convention as adopted by that Conference on 19 May 1963 differs o f  course from the text in d ocu - 
m entC N -12 /2  In the text o f  the present comments reference is made in square brackets to the cor 
responding articles o f  the final text o f  the Vienna Convention as w ell as other appropriate indications re 
lating to the final text

6 5
5
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se ss io n  from  22 to 27 O ctober 1962 to exam ine the draft p repared  by it at 
its  f ir s t  m eeting  m  the light o f  the com m en ts  subm itted  th ereon  In the 
cou rse  o f its deliberations it a lso  took into account the Convention on L ia 
b ility  o f O perators of N uclear Ships, adopted by the D iplom atic C onference 
on M aritim e Law  at B ru sse ls  on 25 M ay 1962 The re p o rt  on the secon d  
m eeting, as w ell as the rev ised  text o f the draft convention, are contained 
m  C onference docum ent C N -12 /2
6 The present a r t ic le -b y -a r t ic le  com m entary is based upon the com m en
tary  r e fe r re d  to in  paragraph 2, but has been  re v ise d  to take into account 
the many im portant alterations which have been made sin ce  the draft le ft 
the Panel stage and was considered  by Governments The com m entary does 
not r e fle c t  the observations m ade by G overnm ents and by the m em bers of 
the In tergovernm ental C om m ittee , th ese are  rep rod u ced  m  docum ents 
C N -1 2 /1 , CN - 1 2 /1 /Add la n d  C N -1 2 /2

B ackground  and S cop e
I

7 The peacefu l utilization o f nuclear energy involves hazards which, be 
cause o f their potential m agm tude and their p ecu lia r ch a ra c te r is t ic s , are 
not fully provided for by the rules of c iv il law devised for conventional risks 
Special hazards may arise  whenever a la rg e -s ca le  em ission  o f ionizing r a 
diation is  possib le  L a rg e -s ca le  em ission s m ay originate in  a rea cto r  in 
stallation, or m ay occu r m  the production, reprocess in g , carriage and d is
posal as waste, o f nuclear fuels capable of spontaneous critica lity
8 It is  thus d esirab le  that sp ec ia l leg is la tio r  be devised  to provide ru les 
and p roced u res  to ensure the m axim um  p o ss ib le  finan cia l p ro te ction  fo r  
the public, without exposing the operating, manufacturing and transportation 
industries to an unreasonable o r  indefinite burden of liability and to the risk  
o f  harassin g  litigation  with re s p e c t  thereto  Such sp e c ia l leg is la tion  has 
been enacted or is  planned in a number of countries A regional Convention, 
aim ing at unifying the ru les  on third party lia b ility  fo r  nuclear dam age in 
W estern  E urope, was signed on 29 July 1960 by a lm ost all M em bers o f the 
Organisation for European E conom ic C o-operation , and a supplemental Con
vention thereto was signed on 31 January 1963
9 N ational and reg ion a l solu tions a re  h ow ever, not su ffic ien t to cop e  
with all aspects o f nuclear hazards, as dam age attributable, fo r  instance 
to ra d ioa ctiv e  fa ll-o u t  o r  to contam ination  o f w ater b od ies  m ay o c c u r  at 
a considerable distance from  the place where the original discharge of ion iz
ing radiation took p lace M oreov er , as a consequence o f the geographica l 
lo ca tion  o f the operating  and m anufacturing in d u stries  as it is  at p resen t 
and may be expected to be m the future the malfunctioning o f a nuclear in
stallation could, d irectly  or in d irectly , involve industries in severa l coun
tries In addition, there are the hazards inherent in international transporta
tion o f fuels capable o f c n t ic a l ity  outside an installation , m  particu lar o f 
irradiated  fuel elem ents and of other radioactive products and waste Under 
existing rules regarding jurisdictional com petence and choice of law, a single 
incident m ight g ive  r is e  to su its in s e v e ra l S tates, and the cou rts  se ize d  
o f these su its m ight apply d ifferen t law s to s im ila r  c la im s  a r is in g  out o f 
the sam e incident Such a m ultiplicity o f different laws applied by a m ulti
p licity  o f com petent courts, and the ensuing legal uncertainty, makes it d if
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ficu lt to p rov id e  adequate finan cia l p ro te ction  fo r  the public In du stries  
would thus a lso  be exposed  to u n foreseea b le  r isk s  o f  lia b ility  T o  obtain 
adequate insurance coverage fo r  nuclear risk s  it w ill m  many instances 
be necessary  to draw upon the insurance capacity o f m ore than one insurance 
market by international co-insu ran ce or reinsurance arrangem ents These 
arrangem ents presuppose a minimum of legal uniform ity, and co-ordination  
o f the various national rules governing liability  and jurisdiction  with respect 
to the risk s to be covered
10 Only an international convention , adopted on a u m v ersa l b a s is , can 
provide e ffective  ru les regarding c iv il liab ility  fo r  nuclear hazards Such 
an international convention should com prise  not only States in which nuclear 
energy is  at present o r  w ill in the future be u tilized , but a lso  other States 
on whose territory  nuclear damage might be suffered in view of the potential 
magnitude o f nuclear hazards, and States in which a supplying industry is  
expected  to develop
11 The Convention com m ented on m  this docum ent has two prin cipa l ob 
je c t iv e s  f ir s t , to enum erate the m im m um  in ternational standards which 
m ust be adopted with regard  to c iv il lia b ility  fo r  nuclear dam age and s e 
con d ly , to designate the State w hich sh a ll have e x c lu s iv e  le g is la t iv e  and 
jurisdictional com petence over claim s arising out of a given nuclear incident
12 The Convention does not, except with resp ect to leg is la tive  and ju r is 
dictional com petence, purport to create a new and uniform  c iv il law appli
cable to nuclear hazards It lays down flex ib le  form ulae adaptable to a 
variety  o f lega l system s and to d ifferent so c ia l and econ om ic concepts It 
is  not intended that the Convention should in every  aspect rep la ce  existing 
national o r  reg ion a l leg is la tion  in the fie ld  o f n uclear lia b ility  F urther 
national leg islation  rem ains n ecessa ry  within the fram ew ork of the flexible 
form ulae contained in this Convention
13 The Convention on ly c o v e r s  dam age cau sed  by the operation  o f  fixed  
nuclear installations and the transportation o f hazardous fuels and products 
and the c iv il liability  to which they may give r ise  It does not cover hazards 
caused by a nuclear re a cto r  with w hich a m eans o f tran sport is  equipped 
In this connection it is  reca lled  that the Diplom atic C onference on M aritime 
Law adopted on 25 May 1962 a Convention on L iab ility  o f O perators o f 
N uclear Ships which, to som e extent, was inspired by the draft Convention 
to which the present com m entary relates
14 The Convention does not cov er  crim in a l lia b ility  fo r  nuclear dam age, 
nor a State's responsibility  incurred under its own public law, under general 
p rin cip les  o f international law or by virtue o f sp ec ia l international a g ree 
ments In view  o f the sp ecia l concepts and so c ia l functions which underlie 
cr im in a l law and the ru les  regard in g  State resp on s ib ility , it was not con 
sidered desirable to deal with them in a convention drawn up for the specific 
purpose o f establishing certain  m immum international standards in the field 
o f c iv il liability
15 R eferen ce  is  made m the follow ing com m ents to the corresponding a r 
t ic le s  o f the two a lread y  ex isting  conventions r e fe r r e d  to above, nam ely  
the C onvention on L iab ility  o f O perators o f N uclear Ships, adopted by the 
D iplom atic C onference on M aritim e Law at B russels on 25 May 1962 (here
inafter r e fe r r e d  to as the "B r u s s e ls  C onven tion") and the C onvention  on 
Third Party Liability in the F ield  of Nuclear Energy, adopted by the member



6 8 CONFERENCE ON CIVIL LIABILITY FOR NUCLEAR DAMAGE

countries o f the form er OEEC at P a n s  on 29 July 1960 (hereinafter referred  
to as the "P a n s  Convention")

ARTICLE I

[numbering o f paragraphs has been changed]

D efinitions

16 In general it should be noted that the definitions adopted are in tercon 
n ected  and som e o f  the defin ition s a re  used  as a p red ica te  fo r  o th ers

"N u cle a r  fu e l" , "R a d io a ctiv e  p rod u cts  o r  w a s te " ,
"N u clea r  m a te r ia l"

17 The above three definitions define various ca tegories  o f m ateria ls and 
are partly  overlapping becau se the sam e m ateria l m ight la ll  within m ore  
than one defin ition  T h ese  d ifferen t defin itions w ere  d rafted  in  o rd e r  to 
take into account the sp e c if ic  hazardous p rop ertie s  o f  va r iou s  m a ter ia ls , 
and the d eg ree  o f  r is k  in volved  depending on the use o r  lo ca t ion  o f  these 
v ery  sam e m ateria ls The correspon d in g  p rov ision s o f the B ru sse ls  Con
vention are A rticle  I (5) (nuclear fuel) and (6) (radioactive products or waste), 
and of the P a n s  Convention A rticle  1 (a) (in ) (nuclear fuel) (i v ) (radioactive 
products or waste) and (v) (nuclear substances)
18 The definition o f "nuclear m aterial" is exclusively  conceived for rad io
active  m a ter ia ls  being  in the co u rse  o f  tra n sp ort and th e re fo re  exclu des 
m ateria ls which, in view o f their le ss  dangerous nature, are not considered 
to w arrant s p e c if ic  ru les  fo r  +heir tra n sp ort T hus, fu el m  the fo rm  o f 
natural and depleted uranium , and certa in  types and uses o f rad io isotop es 
are exem pted F or the sam e reason s it was not considered  n ecessary  that 
the system  o f the C onvention should co v e r  certa in  types o f  ra d io iso top es  
when located  outside a nuclear installation  1 The exem ption clause in the 
definition o f "rad ioactive products or waste" regarding these types o fra d io - 
lsotop es is  intended to apply only to rad io isotop es  having reach ed  the final 
stage o f fabrica tion  so as to be usable, without any further p rocess in g , for 
the purposes indicated in A rtic le  I (2)
19 F o r  the pu rposes o f this Convention it is  not n e ce ssa ry  that the fuels 
constitute o r  approach a cr it ica l m ass, l e the form  and amount requ ired 
to cause a d ivergen t chain rea ction  A m ong the r is k s  inherent m  tra n s 
portation, storage o r  d isposa l as waste must be counted the r isk  that such 
a c r it ic a l m ass be attained when se v e ra l consignm ents com e acciden ta lly  
into contact with one another If it is  true that by appropriate transporta 
tion, storage and waste d isposal p ractices  nuclear incidents can be avoided, 
the low  o r  n on -ex isten t r is k  fa c to r  shou ld  be r e fle c te d  in low  o r  nom inal 
in su ran ce  ch arges It is  ob v iou s , h ow ever, that such  in ciden ts  m ust be 
c o v e re d  by the C onvention  should they n ev erth e le ss  o ccu r

1 [In the final text such radioisotopes are also excluded if  inside a nuclear installation]
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"N u clea r  r e a c to r "

20 The definition  co rre sp o n d s  a lm ost w ord  fo r  w ord  to A rtic le  I (10) o f 
the B ru sse ls  C onvention  The P a r is  C onvention does not contain  such  a 
defin ition  The term  "n u c le a r  r e a c to r "  on ly  c o v e r s  f is s io n  d e v ice s  and 
excludes fusion rea ctors  It was considered  im possib le  to cover the latter 
s in ce  th eir  hazard fa cto r  was s t ill unknown S u b critica l a sse m b lie s  are 
a lso  excluded

"N u clea r  insta llation "

21 The co rresp on d in g  defin ition  o f the P a r is  C onvention  appears m  its 
A r t ic le  1 (a) (n )
22 This definition is intended to cover all potential fixed sources of ionizing 
radiation capable of causing la rg e -sca le  nuclear damage It helps to identify 
the p erson  lia b le  fo r  nuclear dam age and is ,  i f  a p er insta llation  lim it  of 
lia b ility  is  ch osen , im portant m  the com putation  o f  the lim it  o f lia b ility
23 The r isk  o f la r g e -s c a le  dam age being caused by ion izing  radiation  is  
present whenever nuclear fuels undergo or are capable o f undergoing a sus
tained divergent chain reaction  A ccordingly , the definition includes fa c ili
ties in which cn tica lity  is  attained deliberately (reactors) and those in which 
there exists a r isk  of unintended cr it ica lity  (facilities  m  which nuclear m a
te r ia ls  are  produ ced  o r  fa b rica ted  by using n uclear fu e l, w h ere they are 
p rocessed  or re p ro ce sse d , o r  any place where such nuclear m ateria ls are 
stored )
24 L a rg e -s ca le  dam age attributable to ion izin g  rad ia tion  m ay a lso  be 
caused by d irect exposure to rad ioactive  products o r  waste which present 
no danger o f c n t ic a l ity ,  o r  by  exposu re  to o r  in gestion  o f su bstan ces o r  
organ ism s which have been contam inated by rad ioactive products o r  waste 
The definition th ere fore  a lso  includes fa c ilit ies  in which sufficient amounts 
o f  ra d ioa ctiv e  p rod u cts  a re  lo ca ted  s o  that they p resen t a r is k  o f  la r g e -  
s ca le  dam age
25 Sub-paragraph (b) is  intended to include separation  plants in which nu
c lea r  m ateria l (e g enriched  uranium ) is  fabrica ted  by using nuclear fuel 
(e g natural uranium) as a starting point It does not, however, cover such 
devices as cyclotrons or acce lera tors  m  which nuclear m aterial may be pro
duced in v e ry  sm a ll quantities It a lso  co v e rs  any fa c ilit ie s  such  as plu
tonium  and iso top e  sep ara tion  plants and fa c ilit ie s  fo r  the fa b r ica tio n  o f 
ra d io iso top es  (e g c o b a lt -60 bom bs fo r  th era p eu tica l u se )
26 P laces o f storage incidental to transportation are not considered nuclear 
installations the purpose o f this exception  is  to p re s e rv e , w h erever p o s 
sib le , uniform ity o f law with resp ect to nuclear consignm ents The concept 
o f storage incidental to transportation is  not further defined whether storage 
is  or is not incidental to transportation w ill generally  depend upon whether 
o r  not, as a m atter o f fact and under the term s o f the contract o f ca rria ge , 
the particu lar consignm ent retains its identity while in storage
27 The p ro v is o  to paragraph  5 perm its  the Insta llation  State to d e c la re  
that sev era l fa c ilit ie s  shall be con sid ered  as being a single installation  if  
they belong to one and the sam e operator and are located  on the sam e site 
This is in keeping with the schem e o f the Convention w hereby fo r  purposes



o j determ ining the lim its of liab ility no im portance is attached to the indivi
dual hazard coe ffic ien t o f a given installation The fact that an installation 
con sists  o f  sev era l fa c ilit ie s  does not appear to be o f m ateria l im portance 
to the r isk  of o ff -s ite  damage attributable to a single incident C onversely 
it  is  con ce iva b le  that by pooling  their w arning, sa fety  and w aste d isp osa l 
fa c ilit ie s  the o v era ll hazard co e ffic ie n t o f a com bined  nuclear site  can be 
reduced If the conditions o f identity o f site are not fu lfilled , the operator 
w ill be cum ulatively liab le  as provided fo r  in A rtic le  II (4)

"O p era tor"

28 The corresponding provisions are to be found m A rticle I (4) of the Brus 
se ls  Convention andArticle 1 (a )(v i)o fth e  Paris Convention
29 This definition  identifies the person  who is  liab le  fo r  nuclear damage 
In m ost instances a person  w ill have been authorized  to operate a nuclear 
inst.allat.inn If, how ever, no express /authorization has been given, the law 
o f the Installation  State w ill - by a sp ec ia l p rov is ion  o r  by the application  
o f general princip les - identify the person  who w ill be considered  the op er
ator This person  m ay be the ow ner, the p o s s e s s o r  o f the installation  or 
the person  who has de facto control over it It should be noted that pursuant 
to A r t ic le  II, 2 the Installation  State m ay designate a c a r r ie r  o r  p erson s 
handling radioactive waste as an "op era tor" m  resp ect of nuclear m aterial

"installation  State"

30 The term  "Insta llation  State" is  n e ce s s a ry  to designate the State that 
has leg is la tive  com petence with rega rd  to nuclear dam age R ea ctors  and 
other nuclear installations may conceivably be operated outside the territory  
o f any State - e g on the High Seas or m  the Antarctic regions It is there
fo re  prov ided  that any State w hich operates o r  w hich has authorized such 
insta llations shall be con s id ered  the Installation  State
31 International nuclear installations, such as the Joint Institute in Dubna 
and the European Company for  the Chem ical P rocess in g  o f Irradiated Fuels 
(EUROCHEMIC) are , m the absence of prov ision  to the contrary in the con 
vention setting up the Com pany o r  O rgam zation  o r  m  any agreem en t con 
cluded with the host State, sub ject to the law o f the State w here the instal
la tion  is  lo ca ted  m  re s p e c t  o f c iv i l  l ia b ility  T h is  State w ill then be the 
Installation State fo r  the purposes of the Convention There are also inter
national organizations operating labora tories  o r  re se a rch  institutes which, 
at least for the tim e being, are not equipped with reactors , such as the Euro
pean O rgam zation  fo r  N uclear R e se a rch  m  G eneva, and the International 
A tom ic E nergy A gency near S e ibersd orf Austria As long as these estab
lishm ents are not equipped with re a c to rs  o r  do not store  nuclear m ateria ls , 
they do not constitute nuclear installations as defined in A rticle I (5) and the 
Convention therefore does not apply to them

"N uclear incident", "N uclear damage"

32 The correspon d in g  p rov ision s are A rtic le  I (7) and (8) o f the B ru sse ls  
Convention and A rtic le  1 (a) (l) o f  the P aris  Convention
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33 The sp ecia l ru les o f the Convention are n ecessa r ily  only applicable with 
resp ect to dam age which, as com pared  to that resu lting  from  conventional 
industria l a ctiv ities , is  o f an extraord in ary  nature and cannot be cov ered  
by conventional insurance arrangem ents Damage o f an extraordinary  na
ture is likely to occur whenever there is  exposure to ionizing radiation The 
extraord in ary  nature o f this dam age m ay res id e  not only in its  magnitude, 
but in the fact that ion izing  rad iation  is  capable o f p roducing  distant, de
layed  o r  in d ire ct e ffe cts
34 In many ca ses  it w ill, how ever, be d ifficu lt to determ ine whether and 
to what extent a given injury o r  damage has been caused by ionizing radiation, 
by the toxic properties o f nuclear fuels (e g plutonium) or radioactive prod
u cts , by an ex p los ion  m  a n uclear in sta lla tion  o r  by the heat r e le a s e d  m  
the cou rse  o f the incident In ord er to avoid any d ifficu lt litigation  on that 
point, it is provided that any damage due to toxicity , heat or to an explosion 
shall be considered "nuclear damage" if  it arises  in combination with radio
active properties of certain m aterials It w ill thus not be necessary , m order 
to benefit from  the provisions o f the Convention, for  the claim ant o r  defen
dant to prove that the particu lar damage fo r  which com pensation is claim ed 
was due to ion izing radiation  alone On the other hand, damage caused by 
an event o ccu rr in g  m  a nuclear installation , but not resu ltin g ifrom  ra d io 
active p rop erties  or from  a com bination  o f such p rop erties  with other 
hazardous p rop erties , is  not covered  by the Convention, and com pensation 
th ere fo re  m ust be sought a cco rd in g  to o rd in a ry  ru les  o f c iv i l  law
35 The definition o f "nu clear dam age" cov ers  personal injury or m ateria l 
damage caused by

(a) nuclear fuel or rad ioactive products or waste m  a nuclear installation
(b) n uclear m a teria l outside a n u clear in sta lla tion , including notably 

m ateria l m  the course o f transport to or from  a nuclear installation 
and the escape o f vo la tile  fiss ion  products and liqu ids o f a cooling  
system  through leakage

36 The Convention governs c iv il c la im s rela ted  to nuclear dam age attri
butable to a nuclear incident co v e re d  by it No com pensation  m ay be ob 
tained m  c iv i l  p ro ceed in g s  excep t m  co n fo rm ity  with the standards la id  
down m the Convention On the other hand, the question of whether damage 
other than death, person a l in jury , lo s s  o f o r  dam age to property  give r is e  
to c iv il liab ility , and the rela ted  question o f who m ay cla im  com pensation, 
are left to the applicable national law This concerns principally such items 
as m oral damages and indirect damage or loss  of profits It does not appear 
n e ce ssa ry  o r  indeed fea sib le  to estab lish  u n iform  international ru les  fo r  
such item s The scop e  o f c iv i l  rem ed ies  is  intim ately  tied to the general 
le g a l con cep ts  and trad itions o f  each  cou ntry , and v a r ie s  with the so c ia l 
function reserv ed  to such rem ed ies  Thus, in som e lega l system s no c iv il 
com pensation or only qualified com pensation is  allowed for ind irect damage 
(e g fo r  lo s s  o f p ro fits , or  fo r  damage to fish erie s ), for  damage provable 
only on a sta tistica l b a s is , o r  fo r  dam age a lso  attributable to the v ic t im 's  
neg ligen ce  Under the Convention this question  rem ain s govern ed  by the 
app licab le  national law , so  that no cou rt w ill , fo r  in sta n ce , be req u ired  
to grant com pensation  fo r  m ora l o r  in d irect dam age i f  that is  con tra ry  to 
its own law It should be noted, h ow ever, that w hile national leg is la tion

I
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m ay deny re co v e r y  fo r  certa in  types o f  dam age, the resp on s ib ility  o f  the 
State m ight n everth e less  be engaged under gen era l ru les  o f public in te r 
national law for any damage caused in another State fo r  which com pensation 
has not been paid

"P e rso n "

37 This definition is  identical with that set out in A rtic le  I (3) oi the B ru s
s e ls  C onvention and tends to be as w ide as p oss ib le  in  o rd er  to o v ercom e  
d ifferen ces as regards the concept o f a person  und^" different national laws

ARTICLE I A (formerly Article X)

[This Article has been eliminated]

In cid en ts  o r  D am age m  N o n -C o n tra ctin g  S ta tes

38 The Convention is  ap p licab le , in p r in c ip le , on ly  to nuclear incidents 
which occu r  and to damage su ffered  on the te rr ito ry  o f Contracting P arties, 
o r  outside the te rr ito ry  o f any State (e g on the High Seas) i f  the operator 
lia b le  is  su b ject to the C onvention H ow ever, the law  o f  the Insta llation  
State may extend the application o f the Convention to incidents and to damage 
occu rr in g  in non-contracting  States It m ay, without violating the Conven
tion, provide that cla im s resulting from  an incident occu rrin g  on the te r r i
to ry  o f a C ontracting P arty  sh a ll be govern ed  by the C onvention (e g be 
included in the lim it  o f  lia b ility ) even  though the dam age is  su ffe re d  in  a 
n on -con tractin g  State Installation States m ay a lso  w ish  to extend the ap
plication  o f the Convention to incidents occu rr in g  in non-contracting  States 
in the cou rse  o f international transportation  to or from  Contracting States 
Such extensions o f the ru les o f the Convention can o f cou rse  be binding only 
upon the courts o f a Contracting State in which suits for  such foreign damage 
might be brought, o r  where execution o f judgem ents m ay be sought because 
the defendant has assets  there Within these lim its , such extension would 
gen era lly ip rotect o p era tors , by elim inating the p oss ib ility  that actions be 
filed  against them on the basis  o f  ord in ary  tort law

ARTICLE E 

O p era to r 's  L ia b ility

39 The provisions corresponding to paragraph 1 of this A rticle are A rticle H
(1) and (4) o f the B ru sse ls  Convention and A rtic le s  3 and 4 (a) to (c) o f  the 
P a ris  Convention
40 In order to facilitate, for  the v ictim s, the filing and litigation of claim s, 
and for  the person s liab le  the purchase o f financial coverage  fo r  their lia 
b ility , the Convention channels liab ility  fo r  nuclear damage to one person  
with re sp e c t  to each  incident This person  is  the op era tor  o f the nuclear 
installation  con cern ed , who shaH always be liab le  fo r  incidents o ccu rr in g  
in his installation
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41 With respect to nuclear incidents involving nuclear m aterial located outside 
his installation  and originating in  o r  destined fo r  his installation , the passing 
o f liab ility  is  determ ined m  sub-paragraphs (b) and (c ) o f paragraph 1 In 
the course of the d iscussion  o f this problem  m  the Intergovernm ental Com 
m ittee three p ossib ilities  w ere advanced

(a) L iability passes to another operator principally  at the time provided 
fo r  by con tract between the op era tors  con cern ed  Only if  there is 
no such con tractual arrangem ent does the lia b ility  pass when the 
other operator has taken charge o f the m ateria l This solution was 
adopted by a m a jority  o f  the Intergovernm ental C om m ittee and ap
pears m  the present text

(b) L iab ility  passes only to another operator when he has taken charge 
o f the m ateria l

(c) L iability passes only if  the sending operator has concluded an agree
m ent in  w riting  with the r e ce iv in g  op e ra to r  d eterm in in g  tim e  o r  
p la ce  o f  the p assin g  o f  lia b ility

42 The form ula  appearing in the text is  intended to leave  the question o f 
transfer o f  liab ility  m ainly to the term s o f the agreem ent between the oper
ators  concerned Once liab ility  has been shifted, the rece iv ing  operator will 
be con sid ered  the on ly "o p e ra to r "  fo r  a ll the p u rp oses o f the C onvention, 
and the State which has designated o r  authorized  the re ce iv in g  op era tor  to 
act as operator w ill be the Installation State and its law w ill govern the lia 
b ility  It should be noted that not only ca rr ia g e  o f nuclear m ateria l to 
another "o p e ra to r" as defined in the Convention is  covered , but also trans
p ort o f such  m a ter ia l to the o p era tor  o f  a r e a c to r  w ith w hich  a m eans o f 
transport is  equipped If such a means o f transport is  a nuclear ship covered 
by the B ru sse ls  Convention, the passing o f liab ility  w ill put into operation  
the prov is ion s  o f  the latter C onvention, provided  that such m ateria l is  in 
tended to be used as fuel fo r  the ship re a cto r  (A rticle  I (5), B ru sse ls  Con
vention ) In a ll other ca se s  o f  lia b ility  being assu m ed  by an op e ra to r  o f 
a nuclear rea cto r  with which a m eans o f transport is  equipped, the general 
ru les  o f to r t  lia b ility  w ill apply and neither the p resen t nor the B ru sse ls  
C onvention  w ill apply un less su ch  op e ra to r  is  designated  as an op e ra to r  
under paragraph 2 o f A rtic le  II In the ca se  o f transport o f spent fuel e le 
ments o f a m obile rea ctor  to an installation covered  by this Convention (e g 
a re p ro ce ss in g  plant) the present Convention b ecom es applicable once lia 
b ility  has been assum ed by the operator o f such plant
43 When n uclear m a teria l orig inating  in  a n on -con tra ctin g  State is  sent 
under contract to an installation located in a Contracting State, the operator 
o f  the re ce iv in g  installation  is  lia b le  fo r  the consignm ent under the C on
vention, once it has been loaded on the means o f transportation Conditions 
as to packaging, s e le c t io n  o f the m eans o f tra n sp ort e tc  in the con tra ct 
w ill enable the op era tor to ensure that the m a teria l is  sa fe ly  transported  
If the m aterials are sent to a non-contracting State from  a Contracting State, 
the operator sending them rem ains liab le  until the m ateria ls are unloaded 
from  the means o f transportation'" But also in these cases the general prin
ciple o f the territoria l application o f the Convention prevails, and the system 
established by the Convention w ill not apply to a nuclear incident occurring, 
o r  to nuclear dam age su ffered  in the te r r ito r y  o f n on -con tra ctin g  States,

/
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unless the con trary  is provided fo r  by the Installation State The operator 
w ill, how ever, be liab le  for incidents occu rrin g  or damage su ffered  on the 
High Seas, c f  A rtic le  I 'A

O ther P e r so n s  L iable

44 T here are two possib le  exceptions to the prin cip le  that the operator is  
ex c lu s ive ly  lia b le  F ir s t , it m ay be prov ided  in the leg is la tion  o f  the In
stallation State that a ca rr ie r  or persons handling radioactive waste be liable 
in lieu  o f the op era tor o f a nuclear instaH ation (A rtic le  II (2)) This sub
stitution  m ust have been  requ ested  by the c a r r ie r  o r  w aste d isp osa l 
"o p e ra to r "  concerned  and m ust have the consent o f the operator otherw ise 
lia b le  The c a r r ie r  o r  w aste d isp osa l "o p e r a to r "  w ill then be lia b le  fo r  
nuclear m ateria l transported o r  disposed of as waste and w ill be considered 
the "op era tor" fo r  all purposes o f the Convention and in a ll Contracting 
States In m any ca se s  sp ec ia lized  c a r r ie r s  o r  w aste d isp osa l firm s  w ill 
have m ore  exp erien ce  and be better equipped than the op era tor  to handle 
and con tro l such m ateria l, and w ill thus be in a better position  to assum e 
responsib ility  fo r  transport and waste d isposal operations F or that reason 
they w ill often be in the best position  to obtain insurance coverage  Since 
such  a ch o ice  depends upon a num ber o f variab le  fa cto rs  and international 
transportation p ra ctices , it was not considered  feasib le  or desirab le  to de
v ise  a r ig id  form ula  fo r  designating the person  liable
45 W hereas the substitution o f c a r r ie r s  and w aste d isp osa l "o p e r a to r s "  
com p le te ly  exon era tes the op e ra to r  o f  an in sta lla tion  fro m  lia b ility , the 
C onvention a lso  fo r e s e e s  the p o ss ib ility  that other p erson s  m ay  be lia b le  
in addition to the operator (A rtic le  II (5) and (6)) 2 This is  the second  ex 
ception to the princip le o f channelling all liab ility  to one person  This p os
sib ility  has been provided for  since m  som e States the " channelling system " 
may contradict traditional legal princip les and, with resp ect to nuclear con 
signm ents, may run counter to existing international agreem ents m the field 
o f  transportation  It corresp on d s  in substance to the so lu tion  adopted by 
the P a r is  C onvention  (A rtic le  6 (b) and Annex I, R e se rv a tio n  No 1)
46 It is c lea r , however, that, in admitting the unlimited liability of persons 
other than the op era tor , an unreasonable burden to the supplying industry 
would resu lt H ence, the law o f the Installation State m ay im pose liab ility  
upon other p erson s only on the condition  that the lim it o f lia b ility  as fixed  
in the Convention is  not exceeded , and that the person s liab le  are covered  
by the op e ra to r 's  financial secu rity  Although lia b ility  is  thus not lega lly  
channelled exclu sive ly  to the op era tor , it rem ains econ om ica lly  channelled 
to him (coverage system ) No additional financial burden for  the supplying 
industry would result The question o f whether the liability of these persons 
w ill be absolute o r  based on fault w ill be governed by the law o f the Instal
lation State and not by the Convention liability  may therefore in many cases 
be predicated upon fault In all ca ses , how ever, the operator rem ains ab
so lu tely  lia b le  The "co v e ra g e  sy stem " co rre sp o n d s  e g to the system

2 [Paragraph (6) has been elim inated]
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adopted under the United States A tom ic Energy A ct and to the reservations 
m ade by som e States to A rtic le  6 (a) o f the P aris  Convention

Joint L iab ility

47 A rticle  II (3) provides that, whenever severa l operators are liab le  for 
nuclear dam age and the part o f  the tota l dam age cau sed  by each  o f  them 
individually is  not separab le , they shall be jo in tly  and sev era lly  liab le  for 
the fu ll amount The p rov is ion s  regard in g  jo in t and se v e ra l lia b ility  are 
a d irect consequence o f the absolute nature o f liab ility  fo r  nuclear damage 
T hey  are  d ev ised  m  the in te rest o f  the pu b lic , w hich  should not be c o m 
pelled to p roceed  separately against every person liable On the other hand, 
any op era tor who has been  held liab le  fo r  m ore  than the p rop ortion  o f  the 
damage attributable to him  is not prevented by the Convention from  seeking 
contribution  from  any other op era tor w hose installation  has contributed to 
causing the dam age This question  is  not regu lated  m  the C onvention and 
has to be d ecid ed  m  con fo rm ity  with the law a p p licab le  in  r e la t io n  to the 
o p e ra to rs  in volved
48 The second sentence o f paragraph 3 is designed to apply where severa l 
consignm ents are involved m one or m ore  incidents occu rrin g  sim ultaneously 
o r  su ccess iv e ly  If the consignm ents are located  m the sam e veh icle  or in 
the same place o f storage, it w ill be difficult to determ ine whether any par
ticular consignm ent triggered  o ff the incident, and whether or to what extent 
any o f the consignm ents caused  dam age Under the gen era l ru le s  o f the 
Convention the persons responsible for each consignment would be jointly and 
sev era lly  lia b le  i f  the dam age attributable to each  op era tor  is  not sep a ra b le , 
and the total amount o f  com pen sation  would be the sum  o f the individual 
lim its of liab ility  This would im pose a heavy r isk  on the insurance market 
and might d iscourage specia lized  transportation practices F or that reason 
it is  provided  that lia b ility  fo r  such jo in t o r  cum ulative dam age w ill be l i 
m ited  to the highest individual lim it On the question o f whether this p ro 
v is ion  applies even if  the share o f the damage fo r  which each op era tor in
volved  is  lia b le  is  separable  o r  not separab le , re fe re n ce  is  made to para
graph 15 o f the R eport o f the second se r ie s  o f m eetings o f the In tergovern 
m ental Com m ittee (C N -12 /2 )
49 A rticle  II (4) also im poses joint and severa l liability  for damage caused 
cum ulatively by severa l sou rces  o f ionizing radiation, even i f  the radiation 
re lea sed  from  one sou rce  alone would not have caused damage This p ro 
v is io n  im p oses  an absolute duty o f  ca re  with re s p e c t  to a ccid en ta l o r  to 
planned re le a se s  o f ion izing radiation from  sou rces  cov ered  by the Conven
tion (e g d isposal o f  waste m  a body o f water)

D ir e c t  A ction  against In su rer

50 In som e States leg is la tion  has been  developed  w h ereby  in su re rs  can 
be sued d ire c t ly  by the p erson s  who have su ffe red  dam age fo r  w hich  the 
insured  is  lia b le  S ince such  a system  does not p re ju d ice  the in terests  
either o f the plaintiffs or o f the defendants, the Convention ex p ress ly  p e r 
m its States to retain  o r  to adopt it
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ARTICLE II A

[Now Article III]

C er tifica te

51 In ord er to facilitate the transport o f rad ioactive m ateria ls , especia lly  
m  the ca se  o f  tran sit through a num ber o f co u n tr ie s , the op e ra to r  lia b le  
shall p rov id e  the c a r r ie r  with a c e r t if ica te , issu ed  by o r  on behalf o f  the 
in su rer  o r  other finan cia l guarantor T h is  c e r t i f ic a te  w ill a lso  m ake it 
e a s ie r  to obtain p ro o f fo r  litiga tion  a r is in g  fro m  a n uclear in cident (An 
iden tica l p rov is ion  is  contained in A rtic le  4 (d) o f  the P a r is  Convention )

ARTICLE III
[Now Article IV]

L ia b ility  without fault

52 This paragraph estab lishes the prin cip le  of s tr ic t  liab ility  o f the op er 
ator fo r  nuclear damage The sam e prin cip le  is  established under the B ru s
se ls  ^Convention (A rticle  II (1)) and the P aris  Convention (A rticle  3)
53 The activ ities covered  by the Convention are inherently o f a hazardous 
nature, so that such a princip le  appears to be m ora lly  and practica lly  ju sti
fied  The requ irem ent that fault o r  negligence on the part o f the defendant 
be proved would im pose a heavy burden upon the claim ants without giving 
the defendant o r  his financia l guarantor any co rresp on d in g  p ra c t ica l ad
vantage The factual issues concerm ng fault or absence o f fault might give 
use to in trica te  litigation  and questions o f a tech n ica l nature which cou rts  
are ord inarily  not equipped to so lve  In many lega l system s, the princip le 
o f  s tr ict liab ility  has been adopted with resp ect to certa in  industrial a ctiv i
ties In others the burden o f p roo f has been reversed  The practical results 
o f  th ese va riou s  system s are  usually  the sam e In the in te res t o f le g a l 
certa in ty  a s im p le  and un iform  ru le  to that e ffe c t  has been adopted m  the 
C onvention
54 It is  still n ecessary  to establish p roo f of causation by a nuclear accident 
b e fo re  r e c o v e r y  can be had under this Convention (see  a lso  A rtic le  II (1), 
B ru sse ls  Convention) H ow ever, aH m atters regarding the subm ission  and 
adequacy o f p ro o f are le ft  to the law  o f  the com petent cou rt This m eans 
that courts or leg is la tors  m ay, i f  they con sider it n ecessary  in cases where 
the relationship between cause and effect cannot be established with absolute 
certainty (e g where damage is provable only on a statistical basis), estab
lish  reason able  in feren ces  o r  presum ptions to lighten the burden o f p ro o f 
im posed  upon the claim ant
55 The question o f whether contributory negligence o f the person  suffering 
dam age should be perm itted  as a defen ce is  d e lib era te ly  le ft  to  the law o f 
the com petent cou rt (See a lso  A r t ic le  II (5) o f  the B ru s s e ls  C onvention 
and paragraph 48 o f the E xpose des M otifs of the P aris Convention ) It may 
be that som e  defence o f con tribu tory  n eg ligen ce  w ould(be n e ce s s a ry , not 
on ly in the in terest o f the defendant, but a lso  in the in terest o f cla im ants
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who w ere not con tr ib u tor ily  negligent o r  at fault In the absen ce  o f  a de
fence o f contributory negligence the latter might, on distribution o f the pro
ceeds of a lim ited liability  fund, have to rank equally with those who, through 
fault o f n eg ligen ce , either caused  the incident o r  perm itted  th eir  in ju ries  
to becom e aggravated (e g a victim  who negligently failed to submit to medi
ca l treatm ent) In view  o f the great d iffe ren ces  existing as to the concept 
and scope o f these sp ec ia l defences it was not con sidered  advisable o r  de
s ira b le  to estab lish  un iform  international ru les  m  this fie ld  but to perm it 
the application  o f  national leg a l concepts

N o E xon era tion s

56 The absolute liab ility  of the operator is  not sub ject to the c la s s ic  exo
nerations fo r  tortious a cts , fo r ce  m ajeure, acts of God o r  intervening acts 
o f third person s, whether or not such acts w ere reasonably foreseeab le  and 
avoidable In so  far as any precau tion s can be taken, those in ch arge  of 
a nuclear installation are in a position  to take them , whereas potential v ic 
tim s have no way o f protecting them selves
57 The on ly  exon eration s lie  in  the ca se  o f dam age cau sed  by a n uclear 
incident d ire ct ly  due to certa in  d isturbances o f  an international ch aracter 
such  as acts o f arm ed  con flic t  and in vasion , o f  a p o lit ica l nature such  as 
c iv i l  w ar and in su rre ctio n , o r  grave  natural d isa s te rs  o f an excep tion a l 
ch a ra cte r , w hich are  ca ta stroph ic  and co m p le te ly  u n fo re se e a b le , on  the 
grounds that all such m atters are the respon sib ility  o f the nation as a whole 
No other exonerations are perm itted It is provided, how ever, that a State 
m ay, by national law, even further re s tr ic t  the exonerations

Dam age caused  jo in tly  by  an O ccu rren ce  not co v ered  by  the 
Convention and by a N uclear Incident

58 Where nuclear damage and otner damage is caused by a nuclear incident 
alone or jo in tly  by a nuclear incident and by another o ccu rre n ce , and the 
part o f  the n on -n u clea r  dam age is  not s e p a ra b le , the w hole dam age w ill 
be covered  by the Convention and the op era tor w ill be liab le  fo r  the entire 
dam age A s im ila r  p ro v is io n  is  contained in  A r t ic le  IV o f  the B ru sse ls  
Convention This is  an additional p rotection  fo r  parties su ffering  damage 
and avoids com plica ted  re co u rs e  and c r o s s -a c t io n s
59 Where it is shown that nuclear damage was caused jointly or cumulative
ly  by a nuclear installation or consignm ent and by another source of ionizing 
radiation  not covered  by the Convention, the Convention does not a ffect the 
lia b ility  o f p erson s  resp on s ib le  fo r  such  so u rce  The p o ss ib ility  o f  joint 
damage is  v e ry  rea l The sou rce  o f ion izing  radiation  not cov ered  by the 
Convention m ay be a natural one (radiation in certa in  m ines co sm ic  ra d i
ation), an installation m  a non-contracting State, a nuclear ship, a nuclear 
weapon, or facilities such as fluoroscopes or therapeutic devices not covered 
by the Convention These sou rces  m ay, how ever, have exposed the v ictim  
o f a nuclear incident to such a dose of radiation that, together with the radi
ation caused  by the n uclear in cident, n uclear dam age is  p rodu ced  o r  ag 
gravated  It would seem  unduly h arsh  not on ly to defendants c o v e re d  by 
the Convention, but a lso  to v ict im s  who had not been exposed to non
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convention sou rces  o f radiation, if  liability  fo r  the entire damage w ere im 
posed  upon the operator cov ered  by the Convention and had to be sa tisfied  
from  his lim ited  lia b ility  fund N or should there be any con flic t  betw een 
the Convention and the B ru sse ls  C onvention

D am age to  the N u clea r  Installation

60 W hereas damage to the nuclear installation and to property used m con 
nection  therew ith is  a lso  con sid ered  nuclear dam age, the op era tor cannot 
obtain a share from  the lim ited  liab ility  fund as com pensation for such loss  
The Convention does not apply to cla im s for  com pensation o f damage to on
site property Here the norm al ru les o f tort law are applicable A rticle  II 
(3) o f the B ru sse ls  Convention s im ila r ly  provides that the nuclear ship and 
equipment shall not be covered  by the operator 's  liability See also A rticle 3
(b) (i ) o f the P aris Convention

Dam age to the M eans o f  Transport 3

61 S im ila r ly  th ere  is  no r e c o v e r y  under th is C onvention fo r  dam age to 
the means of transport Contracting States may, however, under their le g is 
lation , perm it ow ners o f the m eans o f transport on which the nuclear m a
teria l was carried  at the time of the incident to claim  reparation for damage 
to the m eans o f transport from  the operator liab le  T here is  o f cou rse  no 
c la im  against the operator i f  he h im self is the owner o f the veh ic le , since 
he could  not sue h im self

ARTICLE IV
[N ow  A rticle V]

L im itation  o f  L iab ility

62 One o f the p rin cip a l postu lates o f  any le g is la tio n  rega rd in g  n u clear 
dam age is  that the aggregate amount o f c iv il lia b ility  fo r  nuclear hazards 
should be kept within lim its  fo r  w hich financia l cov era g e  can be obtained 
The purpose o f such a lim itation is  on the one hand to protect industry 
against the r is k  o f in cu rr in g  lia b ility  m  e x ce s s  o f  its  fin an cia l ca p a city  
The lim itation  o f  lia b ility  is  to a ce rta in  extent cou n ter-b a la n ced  by  the 
absolute nature o f the o p e ra to r 's  liab ility  and the requ irem en t that his 
liab ility  be covered  by adequate financial secu rity  It should be noted that 
the Convention as such does not lim it the lia b ility  o f the op era tor , it only 
authorizes the Installation  State to do so
63 The Convention is designed to establish mimmum standards with respect 
to the lim itation  o f liab ility  in amount These m im m um  international stan
dards are fixed , i e they do not v a ry  a ccord in g  to the individual hazard 
coefficien t of the particular installation or consignm ent A variable ceiling

3 The explanation given in this paragraph was contested at the Conference (CN 12/CW /OR. 12 
para 52) and the problem involved gave rise to lengthy discussions See CN 12/C W /O R /12 paras 41 
to 65 CN" 12/CW /OR. 19 paras 38 and 40 to 78 CN 12/OR/7 paras 125 to 130 CN-12/ORA paras 1 
to 6
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o f liab ility  m ay be fea sib le  on a national le v e l, e sp e c ia lly  i f  coupled  with 
p rov is ion s  w hereby e x ce ss  lia b ility  w ill be born e by the State, but on an 
international le v e l a flex ib le  system  would presuppose a cen tra l h azards- 
evaluation  authority The fixed  system  adopted m  this paragraph  avoids 
that com plication  and presents the advantage o f sim p licity  It may com pel 
the operator o f a lo w -r isk  installation o r  consignm ent to maintain financial 
secu rity  fo r  a re la tiv e ly  high amount, but his lia b ility  m ay be guaranteed 
by the State in the fu ll amount o r  beyond a certa in  sum  W here this is  not 
the case  it m ay be assum ed that the in su ran ce  prem ium  fo r  lo w -r is k  in
sta llations would be redu ced  prop ortion ate ly

L im ita tion  p e r  In cid en t o r  p e r  Insta lla tion

64 The lim itation of the op era tor 's  liability  m amount may be set on a "per 
incident" or "p er  installation" basis If under a pure "p er  installation" sys
tem  sev era l nuclear incidents o ccu r  in one nuclear insta llation , the fir s t  
incident m ay absorb  a ll o r  a grea t part o f the lim ited  lia b ility  fund A l
though a se r ie s  o f incidents occu rrin g  m  the sam e installation may be con 
sidered  rather hypothetical, in jured parties o f later incidents might be left 
uncom pensated In the case  o f nuclear consignm ents such an eventuality is 
not so unlikely On the other hand, a "p e r  incident" system  always assures 
a certa in  m im m um  o f  lia b ility  r e g a r d le s s  o f  the num ber o f  in ciden ts
65 In the present text the "p er  incident" system  has been adopted A "per 
incident" lim it has a lso  been chosen under the P aris Convention (A rticle  7) 
and the B ru sse ls  Convention (A rtic le  III (1) w hichconta ins a fixed  lim it of 
$ 100 m illion) Such "p er  incident" lim it applies both for fixed installations 
and for nuclear m aterials in the course of transport

Transit o f  N uclear M aterial 
[Now Article IV para 2 has been deleted]

66 Since the lim it of liability set forth in the Convention is only a mimmum, 
Contracting States may establish different lim its o f liability and the situation 
m ay arise  when, m the case o f transport o f nuclear m ateria ls, the liability 
o f foreign  operators respon sib le  for such m ateria ls is le ss  than that o f the 
operators from  the country through which the m aterial passes In order to 
avoid that the public m this country should enjoy a low er degree of protection 
for such consignm ents, com pared with that o f its own country, transit States 
m ay req u ire  that the lim it o f lia b ility  o f the op era tor  liab le  be in crea sed  
during transit In such a case the specia l dangers of the nuclear substances 
in question have to be taken into account and a higher lim it shall not exceed 
the amount established by the State through the te r r ito ry  o f which the m a
teria l in question passes The draft does not contain an exception for cases 
o f  entry in urgent d is tre ss , innocent p assage , o r  when there is  a righ t to 
fly  over  o r  land on the te rr ito ry  o f a C ontracting State, as does the P a ris  
Convention (A rtic le  7 (f))
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I n te r e s t  and C osts

67 Any litigation costs  o r  in terest awarded by a court w ill have to be paid 
over and above the lim it o f liab ility  to be established under this Convention 
T his p rov is ion  ensures that the amount provided  fo r  in this A rtic le  is  only 
available for  com pensation o f nuclear damage and is  not absorbed by costly  
litigation  S im ilar p rov is ion s  are contained in A r t ic le  7 (g) o f the P a r is  
Convention and A rtic le  III (1) o f  the B ru sse ls  Convention

ARTICLE V
[ Now A ru cle  VI]

L im ita tion  m  T im e

68 Rights of com pensation against operators lapse ten years after the date 
on which the nuclear incident occu rred  The Convention perm its the Instal
lation  State to estab lish  a lon g er  p er iod  b e fo re  w hich righ ts  o f  action  are 
extinguished, provided that the liability of operators is covered for the longer 
period  by additional financial guarantee, s in ce  the rights o f other person s 
injured who have already filed  an action cannot be curtailed by the extension 
o f  the ten -yea r period  (See a lso  A rtic le  V (1) o f the B ru sse ls  Convention 
and A rtic le  8 o f the P a ris  Convention )
69 Nuclear in juries frequently produce delayed effects Not all such latent 
damage w ill m anifest itse lf within ten years H ow ever, that period  re p re 
sents a reasonable com prom ise It covers  m ost latent in juries with respect 
to w hich causation  can be establish ed  with som e d egree  o f certa in ty , and 
does not expose the in su rers  to in ca lcu lab le  r isk s  A s fo r  dam age which 
m anifests it s e lf  la ter, som e States m ay wish to cov er  the damage directly, 
o r  by indem nifying the operator
70 W ith r e s p e c t  to nuclear incidents caused  by hazardous m a teria ls  in 
voluntarily  rem oved  from  the p o sse ss io n  o f the person  liab le  (lo ss , theft) 
o r  jettisoning at sea , the ten year minimum is computed from  the time when 
the lo s s , theft, or jettisoning occu rred , and not from  the time o f the nuclear 
in cident The term  "je tt iso n in g 11 m eans abandoning in  d is t r e s s , and not 
voluntary dumping o f nuclear m ateria l S im ilar p rov is ion s  a re  contained 
m A rtic le  V (2) o f the B ru sse ls  Convention and in A rtic le  8 (a) o f  the P aris  
Convention
71 States are free  to establish  a period  o f prescrip tion  computed from  the 
tim e when the damage and the person  liab le  was known or should have been 
known to the claimant W hereas the ten-y  ear period is a period of extinction 
a fter w hich the right it s e lf  la p se s , the tw o -y e a r  p eriod  can  e ither be 
a period  o f extinction or p rescrip tion  (l e a period after which no action 
can be filed , but the right itse lf does not yet extinguish) Sim ilar p ro 
v isions are contained m  A rtic le  V (3) o f the B ru sse ls  Convention and in 
A r t ic le  8 (a) o f the P a r is  C onvention P ro ce e d in g s  m ay a lso  be brought 
by a person  who su ffers an aggravation o f the damage fo r  which he has a l
ready brought an action fo r  com pensation within the period  applicable, even 
i f  final judgem ent has a lready been entered (under A rtic le  V (4) o f the 
B russels Convention and A rticle  8 (d) of the P aris  Convention this may only 
be done if  final judgement has not been rendered)
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ARTICLE VI
[Now A rticle VII]

Financial S ecuri ty

72 The req u irem en t that a ll lia b ility  fo r  n u clear dam age be co v e re d  by 
adequate financial security  and that the State provide for any resulting deficit 
by indem nification  o f the operator rep resen ts  one o f the principal features 
o f the Convention Sim ilar prov isions are contained m  A rticle  10 (a) o f the 
P a ris  Convention and in A rticle  III (2) o f  the B ru sse ls  Convention
73 S ecurity  is  n ecessa ry  to p rotect cla im ants against the p oss ib le  in
solvency  o f  a defendant The duty o f obtaining financial secu rity  is  incum 
bent upon the operator The duty o f ascertaining that adequate and effective 
financia l s e cu r ity  is  m aintained within the lim its  la id  down in  A rt ic le  IV 
is  incum bent upon the Installation State o f the op era tor liab le  Subject to 
that obligation arising under the Convention, it is  left to that State to deter
m ine what type o f secu rity  shall be furnished and on what term s (including 
the m odalities o f cancellation, renegotiation, notice of cla im s, etc ) Finan
cia l security  may be for  example m the form  o f insurance, o f a bank guaran
tee or of any pledge o f the State It m ust be adequate and e ffectiv e , and it 
m ust be maintained exclu sively  for the purpose o f  covering any and all lia 
b ility  which the person  to whom the se cu rity  is  granted m ight incur under 
the Convention
74 I f  the y ie ld  o f  the financia l s e cu r ity  is  in su ffic ien t to sa tis fy  c la im s , 
the Installation State has to take m easu res to ensure paym ent, but only up 
to the lim it o f liab ility  established  in con form ity  with A rtic le  IV
75 Where nuclear installations are d irectly  operated by a Contracting State 
o r  by a su b -d iv is ion  o f it, such as Cantons, States, R epublics or any other 
partly sovereign  politica l units in a federa l system  of governm ent, the Con
vention does not requ ire  that financial secu rity  be furnished It is  con
sid ered  that the d ire ct  resp on sib ility  o f  the State is  equivalent to any such 
security  H owever, this exemption from  the obligation o f maintaining finan
c ia l security  does not extend to nuclear installations operated by State-owned 
en terp rises which have a separate le g a l person a lity  A s im ilar  p rov ision  
is  contained in A rtic le  III (3) o f  the B ru sse ls  Convention
76 The financial secu rity  can only be used to com pensate v ict im s fo r  nu
c lear damage under this Convention, and the operator cannot use these sums 
to cov er  any obligations other than those arising  under the Convention It 
is  thus ensured that the whole amount is  available fo r  com pensation  o f in 
jured parties A sim ilar provision  is contained in Article 10 (c) o f the P an s 
Convention I

ARTICLE VII
[Now A rticleIX ]

Social S ecurity  - R ecou rse  against the O perator

77 In many countries persons suffering personal in jury w ill re ce iv e  com 
pensation through the so c ia l secu rity  system  established  by their G overn 
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ments It is  le ft to the Contracting Party m  or by which these system s are 
established to decide whether the rights of such persons v is -a -v is  the oper
ator w ill be cu rta iled  o r  abolished or whether they can cla im  com pensation  
from  the operator in addition to s o c ia l insurance benefits , and whether the 
so c ia l se cu r ity  institu tions con cern ed  m ay a lso  have a righ t o f  r e c o u r s e  
against the operator for com pensation furnished to persons injured Similar 
p rov is ion s  are contained m  A rtic le  VI o f the B ru sse ls  C onvention, and m 
A rtic le  6 (h) o f the P a r is  C onvention The p ro v is io n  does not only co v e r  
em p loyees  o f the op era tor  but a lso  any other p erson  co v e re d  by a public 
o r  national s o c ia l se cu rity  system  Intergovernm ental organ izations f r e 
quently estab lish  their own s o c ia l insurance o r  secu rity  system s fo r  their 
offic ia ls  which like other aspects of the relationship of employment and of the 
internal law o f the orgam zation , are not subject to the law of the Host State 
o r  o f any other State It is  th ere fore  n ecessa ry  to r e fe r  to these system s 
in addition to those o f States
78 Paragraph 2 (a), like A rtic le  XI (5) (a) of the B ru ssels  Convention p er
mits any person who has had to furnish compensation with respect to nuclear 
damage covered  by the Convention pursuant to the law o f a non-contracting 
State o r  an international convention to acquire by subrogation the rights of 
the p erson s thus com pensated This does not allow  r e c o v e r y  fo r  dam age 
sustained in o r  caused  by an incident w hich o c cu rre d  m  a n on -con tractin g  
State Such damage is  excluded under A rtic le  I A unless the law o f the In
stallation  State p rov id es  to the con tra ry  P aragraph  2 (a) would apply in 
the event that a supplier, a c a r r ie r  or even the operator h im self w ere sued 
m  a non-contracting State in which he has assets Such suits might be filed  
to circum vent the provisions o f the Convention and the paragraph is designed 
to prevent this The right o f subrogation is  not acquired by persons against 
whom the operator has a right o f recou rse  under the Convention
79 Paragraph 2 (b) con form s to A rtic le  XI (5) (c) o f the B ru sse ls  Conven
tion An operator who has settled cla im s out o f funds other than those p ro 
v id ed  by h is fin an cia l guarantor e g out o f h is own fin an cia l r e s o u r c e s , 
is  entitled to re im bu rsem en t from  his insurance o r  the Installation  State 
The amount of such reim bursem ent cannot exceed the amount which the p er
son in jured would have obtained as his share under the Convention If the 
o p era tor  th e re fo re  m akes any such  settlem en t he w ill have to be ca re fu l 
not to pay m ore  than he would r e c e iv e  from  his fin a n cia l guarantor

ARTICLE VIII
[Now Article X]

R e c o u r s e  A c tio n s  b y  O p era to rs

80 The operator or other persons liab le  under the Convention may have to 
fu rm sh  com pensation  fo r  dam age caused  by n uclear in cidents w hich m ay 
have been due w holly or partly to the fault o f others In such instances the 
op era tor would gen era lly  have a r e co u rs e  cla im  m  tort against that other 
p erson
81 Unlimited retention o f such re co u rse  actions, which under existing law 
can genera lly  be based  on a tort theory  or on im plied  term s of a con tract,
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does not appear desirab le  Apart from  d ifferen ces o f interpretation of the 
term  " to r t "  in va riou s  lega l sy s tem s , it cou ld  only generate onerous and 
perhaps abusive litigation , w hich m  turn would hinder the developm ent of 
n uclear lncja s try  without pvtenriir|g any addrtjoiiai^Drotection to the public 
Indeed, 6  gupplieiab.N5.ub-supp liers .  and^c a r r iers^/were a ll exposed  to the 
r isk  of recou rse  litigation, the "channelling princip le" would be of no effect 
and they would justifiably  seek to protect them selves by insurance or other 
financial security  This would result m a pyramiding of insurance co\ erage 
and costs  with resp ect to any nuclear installation or consignm ent and might 
thus a lso  a ffect the flow  o f re in su ran ce  covera ge  on an international leve l 
F o r  these r e asons the text perm its  re co u r s e  actions by op era tors only m  
three sp e c ific  situations, nam ely where re co u rse  liab ility  is  exp ress ly  as
sum ed by contractT- wHere_d'a!m'a'ge- is  caused intentidnally"I5yr"tKe- lnaivi'Sual 
'sued, and m case of transit o f nuclear m aterial through a State which applies 
a higher lim it under A rtic le  IV (2)4 i f  the transport has been made without 
h is consent T h is solu tion  o f  the r e c o u r s e  p rob lem  co rre sp o n d s  to that 
adopted in  the P a r is  C onvention, A r t ic le  6 (f), and m  the B ru s s e ls  C on
vention , A r t ic le  II (6)
82 With these exceptions, any re cou rse actions based on-tar.t-are_Dr.ecluded. 
It w ill not b e p o s s ib le  fo r  the o p e ra to r to  turn against suppli.ers_on_carrieKS 
with whom he is  not, o r  has not been , m  a c ontractual relationsh ip  Sub- 
suppliers are thus not exposed to the r isk  oL lltigation-undef-this-paragraph~ 
under norm al .r.ules_of tort law On the other hand, any op era tor  m ay r e -

 ̂ quest that the person  from  whom  he pu rchases rm clear m ateria l o r  equip- j 
ment. or 'th e—caFfrer~to wnorri he entrusts a .nucleaE-consignm ent.foE-whieh I

I he is  lia b le , shall assum e re co u rse  liab ility  under the sp e c if ic  term s o f a 
nnr\tracl Such r e co u rs e  lia b ility  m ay be unlim ited  (l e su b ject on ly to 
the lim its  m  tim e and in amount o f the o p e ra to r 's  liab ility ) o r  be qualified 
m  its te rm s o r  amount Indeed, the Installation  State m ay m ake it m an
datory b e fo re  any equipm ent i s im ported , o r  .b e fo r e  any n uclear con sign 
ment is  transported , that th^ su p p lie r )o r  th^ c a m ery assum e re co u rse  lia 
b ility  therefor The sam e principle applies to the relationship between prin
c ip a l su pp lier and su b -su p p lie r  the p r in c ip a l su p p lier  who has assu m ed  
o r  who expects to assum e re co u rse  liab ility  under his con tract with the 
op era tor  m ay demand that the su b -su p p lier  fro m  w hom  he had purchased  
the equipm ent guarantee him  by con tract against r e c o u r s e  lia b ility  The 
resu lt o f  such a system  is  that each participant in a nuclear p ro ject  o r  a c
tiv ity  w ill know p re c is e ly  what his duties and obligations are with re sp e ct  
to the other p a rtic ip an ts, so  that m axim um  econ om y  can  be attained r e 
garding the d istribu tion  o f in su ran ce  co v e ra g e
83 Nothing, o f co u rse , p reclu des a State from  taking cr im in a l sanctions 
against persons who cause nuclear damage by an intentional or negligent 
act or om ission  Since the operator is  under an obligation to cover his lia 
b ility  by insurance or other adequate financial secu rity , a right o f recou rse  
would, it appears, m  practice  not be o f financial significance for  him How
ev er , it was felt n ecessa ry  fo r  reason s o f public p o licy  to retain  m  section
(a) a right o f recou rse  where the nuclear incident is caused by an intentional

4 As a consequence o f  elim inating para 2 o f  A rticle IV para (c )  o f  A rticle VIII has also been 
eliminated
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act of the individual (1 e the physical person ) sued Damage to the nuclear 
installation and to property o f the operator on the site thereof is  not subject 
to the system  o f the Convention, c f  A rticle  3 (b) (1 ) o f the P aris Convention 
The norm al ru les  o f tort law apply to such dam age, w hich m ay enable the 
op era tor  e g to  sue su p p liers  under the p r in c ip le  o f  p rod u cts  lia b ility
84 This A rticle  does not affect any rights o f re cou rse  o f operators against 
persons who are respon sib le  fo r  a sou rce  o f ionizing radiation not covered  
by the C onvention (A rtic le  III (4)) w here the dam age was contributed to by 
such  other so u rce  o r  any righ ts  o f  o p e ra to rs  fo r  r e c o u r s e  against other 
op era to rs  in  ca se  o f  th e ir  jo in t lia b ility  (A rtic le  II (3))

ARTICLE IX
[N ow  A rticle XI]

C om p eten t C ourts

85 A rticle  IX is  one of the fundamental provisions of this Convention Under 
existing law  the sam e nuclear incident could give r is e  to a v a rie ty  o f c iv il 
proceedings in different courts (e g the courts o f any place where damage 
was su ffered , the cou rts o f the p la in tiff 's  re s id en ce ) This would not only 
add to the cost o f litigation but would greatly hinder the equitable distribution 
o f  com pensation  in the event that the sum  requ ired  to com pensate a ll p e r 
sons having su ffered  nuclear dam age exceeded  the lim it o f lia b ility  The 
system  contained m the Convention according to which only minimum norm s 
are established and the greatest freedom  o f action is  le ft to national le g is 
lation  is  w orkable only i f  it is  p red icated  upon the c le a r  designation o f the 
State that w ill have exclusive legislative and jurisdictional com petence The 
State w hich  has ju r isd ic t io n a l com p eten ce  under th is A r t ic le  m ay not by 
means o f "ren vo i" provide that courts o f another State be competent to hear 
actions fo r  nuclear damage
86 The C onvention con cen tra tes , in p r in c ip le , a ll ju r isd iction a l com p e 
tence ov er  suits fo r  com pensation  a ris in g  out o f a nuclear incident in one 
court which is  a court o f the State where the nuclear incident occu rred  E x
cept when nuclear consignments are concerned, it is  therefore the operator's 
Installation State that has exclu sive  ju r isd iction a l com petence even w here 
damage is  sustained in another State (A rticle 13 (a) o f the Paris Convention) 
The com petence ru le applies to the following types of claim s

(a) c la im s by p erson s su fferin g  nuclear dam age against the operator 
(A rtic le  II (1))

(b) c la im s by p erson s  su fferin g  n uclear dam age against c a r r ie r s  o r  
w aste d isp osa l op era tors  i f  such suits have been perm itted  by the 
Installation State (A rtic le  II (2)),

(c) cla im s against other persons liab le  if  the Installation State chooses 
the "cov era g e  system " (A rticle  II (6))

(d) d irect actions against the financial guarantor i f  so  perm itted by the 
law o f the com petent court (A rticle  II (7))

F o r  other types o f c la im s such as r e co u rs e  actions o r  actions fo r  con tr i
bution between sev era l op era tors , national law and not the Convention w ill 
govern  questions o f com petence
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87 P aragraphs 2 and 3 o f the A rtic le  contain sp ec ia l ru les  which provide 
for the exclusive com petence o f one court also in cases where a court which 
is  com petent in accordance with paragraph 1 cannot be found or w here s e 
vera l courts would be competent This may in particular be the case should 
incidents occu r during transport of nuclear m aterial

ARTICLE XI
[N ow  A rticle XIII]

N on-D iscrim ination

88 The aim  o f  this A rtic le  is  that a ll p erson s  su fferin g  nuclear dam age 
shall re ce iv e  equal treatm ent The ob ligation  does not extend, how ever, 
to additional benefits (e g com pen sation  above the lim it se t  forth  in  the 
Convention) w hich a State m a y  grant

ARTICLE XII
[N ow  A rticle XIV ]

W aiver o f  S overe ig n  Im m unity

89 In many countries a governm ental agency w ill operate nuclear instal
lations In ord er  not to preclu de p erson s su ffering  nuclear dam age from  
suing fo r  com pensation in such ca se s , it is  provided that no ju risd ictional 
im m um ty m ay be invoked by a governm ental agen cy  o r  a State S im ilar 
p rov is ion s  a re  contained in A rtic le  X  (3) (f ir s t  sen ten ce) o f the B ru sse ls  
C onvention and in A r t ic le  13 (f) o f  the P a r is  C onvention

ARTICLE XIII

[N ow Article X V ]

T ra n sfer  o f  C om pensation  -  In su ran ce P rem iu m

90 Actions fo r  nuclear damage are concentrated in the State where the nu
c le a r  incident o ccu rre d  It is  im portant to se cu re  tra n sfera b ility  o f  any 
compensation also to injured parties who are nationals of or resident m other 
States than the State of the forum In addition to the obligation of Contracting 
States to make it possib le for  transfers o f com pensation to be made to States 
w here nuclear damage was su ffered  and to States w here claim ants are r e 
sident, the transferability  o f insurance prem ium s and of sum s provided as 
financial coverage is also necessary, and is therefore included in the Article. 
It should be noted that insurance o r  re in su ra n ce  prem ium s and paym ents 
can a lso  be changed into cu rre n c ie s  o f other States, i f  this is  allow ed for 
in the insurance or reinsurance contract A sim ilar  provision  is contained 
m  A rticle  XII (2) o f the B ru ssels  Convention A rtic le  12 o f the P a n s  Con
vention prov ides for fre e  tran sfer betw een the m onetary areas o f the Con
tracting P arties



8 6 CONFERENCE ON CIVIL LIABILITY FOR NUCLEAR DAMAGE

ARTICLE XV
[N ow A rticle XIX (2)]

In form ation

91 Since to a great extent the Convention leaves m atters covered  by it to 
national leg is la tion , knowledge o f these law s and regulations is  n ecessary  
In particular, such knowledge may prove to be indispensable for international 
transportation  A system  o f co lle ction  and dissem ination  of such laws and 
regu lations, to be adm in istered  by the A gency, is  th ere fore  provided  for
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NOTE ON INNOCENT PASSAGE

(C N -12 /7  29 M arch  1963, O riginal E nglish )

INCREASE OF LIMIT OF LIAB ILITY  DURING INNOCENT 
PASSAGE AND UPON EN TRY IN DISTRESS AND TRANSIT BY AIR

(A rtic le  IV (2) o f the D raft Convention on C iv il L iab ility)
Note by the S ecre ta r ia t o f  the International A tom ic  E n erg y  A gen cy

I

G EN ERAL

1 On the p ro p o sa l o f  the delegate  o f  the United States o f  A m e r ic a , the 
In tergovern m en ta l C om m ittee on C iv il L ia b ility  fo r  N u clear D am age, at 
its m eeting m  O ctober 1962, requested the Secretariat of the Agency to pre
pare a study on the subject o f innocent passage and entry m  cases  o f urgent 
d is tre ss , m  p articu lar in re la tion  to the right o f C ontracting States to in 
crease  the lim it of liability  for shipments of nuclear m aterials through their 
te rr ito ry  The aim  o f this study should be to a ss is t  the International Con
ference on C ivil L iability  for N uclear Damage when d iscussing this question 
in connection with A rtic le  IV (2) o f the Draft Convention Since the original 
draft of A rticle  IV (2) (document C N -12 /1 ) re ferred  to transit by air as well, 
this matter is also brie fly  considered
2 The lim it of liability as established by an Installation State for its opera
to rs  (A rtic le  IV (1) o f  the D ra ft C onvention, docum ent C N -1 2 /2 ) applies
w h erever the in cident o ccu rs  Under A rtic le  IV (2) an excep tion  to this 
p rin cip le  is  p o ss ib le , s in ce  any C ontracting State m ay su b ject the transit 
o f  nuclear m ateria l through its  te r r ito ry  to the condition  that the lim it  o f 
lia b ility  m  re s p e c t  o f  such m a ter ia l be in cre a se d  up to the lim it  fixed  by 
the transit State, i f  it con s id ers  that the lim it set by the lia b le  o p e ra to r 's  
State does not adequately cover the risk s o f a nuclear incident in the course 
o f transit
3 Paragraph 2 o f A rtic le  IV o f the orig ina l text as set forth  in document 
C N -12 / 1 contained a p rov iso  which stated that

"T h e  p rov is ion s  o f  this paragraph  shall not apply to ca r r ia g e  by  sea 
or by a ir w here there is  a right o f entry m ca ses  o f urgent d istress
under international law "

C om m ents on this text r e ce iv e d  from  G overnm ents betw een January and 
M ay 1962 included  p rop osa ls  that

87
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(1 ) The scop e  o f the p ro v iso  should be w idened to exclude application  
o f the paragraph also in cases  where a right o f innocent passage was 
being ex erc ised  1

(II) The prov iso  should be entirely  elim inated 2
(III) The p ro v iso  should be rep la ced  by a text w hich would m ake p a ra 

graph 2 applicable rega rd less  o f any sp ecia l rights arising  in cases  
o f d istress  and innocent passage 3

(i v ) T he tran sit State should have the r igh t to in c re a s e  lia b ility  in a ll 
c ircu m sta n ces , and even beyond any lim its  w hich m ight have been 
established  within its own te rr ito ry  4

4 A fter  con sid era tion  at its  m eeting  in O ctober 1962 o f paragraph  2 o f 
A rticle  IV as it appeared in document C N -12 /1 , the Intergovernmental Com 
m ittee, by 8 votes  to 4, decided  to delete this p rov iso  The delegates o f 
F ra n ce , the F ed era l R epublic o f  G erm any and India w ere  in favour o f the 
p rov iso  in its orig ina l form  The delegate o f the Umted Kingdom , in sup
porting inclusion  o f the p rov iso , insisted  that it should also co v e r  innocent 
passage The delegate o f the Umted A rab R epublic opposed any re fe ren ce  
to the right o f innocent passage

Of those who w ere  against in c lu sion  o f  the p ro v is o , the delegates o f 
the Czechoslovak Socialist Republic, Poland and the Union of Soviet Socialist 
Republics were o f the opimon that the whole o f paragraph 2 should be deleted 
The delegate of the Soviet Union further considered  that the prov iso  touched 
upon m atters of international law which should be dealt with by other types 
o f  international agreem en t,5 The delegate o f the Umted States o f A m erica  
m aintained his v iew s as set forth  in paragraph 3 (1 1 1 ) above, and proposed  
the follow ing text 6

"T h e  p rov ision s o f this paragraph shall a lso  apply to ca rr ia g e  by sea 
o r  by a ir  without regard  to the norm al right o f innocent passage and 
o f entry in  ca se s  o f urgent d is tre ss  under international law  or 
agreem ent "

He considered  that deletion o f the p rov iso  in its original form  had the same 
resu lt as the provision  he proposed
5 The OEEC Convention on Third P arty L iability  in the F ield  o f Nuclear 
E nergy, signed on 29 July 1960 at P aris , provides as follow s m A rticle 7(f)

"T h e  p rov is ion s  o f paragraph (e) o f  this A rtic le  [ in crea se  o f lim it o f 
liability ] shall not apply

(l) to ca rr ia g e  by sea  w here, under international law , there is  a right 
o f  entry in  ca ses  o f urgent d is tre ss  into ports  o f such C ontracting 
P a rty  o r  a righ t o f  innocent p a ssa ge  through its  te r r ito r y , o r

(11 ) to ca rr ia g e  by a ir w here, by agreem ent o r  under international law ,

1 Denmark Norway United Kingdom
Israel Monaco United States o f America
United States o f  America

4 China
5 See generally document C N -12 /2  paragraph 34
6 C N -12 /2  paragraph 34 (c )
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there is , a right to fly over or land on the terr itory  o f such Con
tracting Party "

The E xp ose  des M otifs  to that C onvention , in its  paragraph  32, sta tes

" it  w as re co g n iz e d , h ow ever, that a righ t o f  en try  in  ca se  o f  urgent 
d istress into the ports o f States and a right o f innocent passage through 
te rr ito r ia l seas is  granted under international law and that by a gree 
m ent o r  under in ternational law  there m ay be a righ t to fly  o v e r  o r  
land on the te rr ito ry  o f States hence the provisions o f A rticle  7 (e) do 
not apply to a transit by sea  o r  by a ir in these ca ses  [ A rticle  7 (f)] , "

Since the Convention on L iab ility  o f O perators o f N uclear Ships, signed on
25 May 1962 at B ru sse ls , provides a uniform  lim itation  o f US $100 m illion , 
the p rob lem  under con s id era tion  does not a r is e  under that C onvention

P ro b lem  under con sid era tion

6 The questions at is s u e  appear to be
(a) Can passage o f a ship transporting nuclear m ateria l be con sidered  

" in n o ce n t" , and who is  to d ec id e  th is question  in  ca s e  o f  d ou b t’
(b) If such passage is  con sidered  innocent, is  the coasta l State entitled 

under general international law (cf A rticles 15-17 o f the Convention 
on the T e rr ito r ia l Sea and the Contiguous Z on e  o f 1958) to im pose 
as a condition for its e x e rc ise  that the lim it o f liab ility  for nuclear 
m ateria l ca rr ied  aboard ship be in cre a se d ’

(c) Can a State under gen era l international law  req u ire  that the lim it 
o f liab ility  be in creased  as a condition fo r  entry into terr itor ia l and 
internal waters in ca ses  o f urgent d is t r e s s ’

(d) Is the transit State entitled under international law to ra ise  the lim it 
o f lia b ility  as re g a rd s  tra n sit o f  n u clea r m a te r ia ls  by  a i r ’

II INNOCENT PASSAGE

G en era l P r m c ip le s

7 It was recogn ized  early  in the evolution o f international law that a 
coasta l S tate 's con tro l ov er  fo re ign  m erchant v e s s e ls  in its  te r r ito r ia l 
w aters is  su b ject to the right o f  such v e s s e ls  to innocent passage 7 This 
p riv ilege  obviously  re s tr ic ts  to som e extent the freedom  o f a State to exert 
exclusive control over what is acknowledged to constitute part of its territory

R ight o f  Innocent P a ssa ge  under the Convention on the T err ito r ia l Sea and 
the Contiguous Z on e o f  29 A pril 1958

8 The relevant provisions o f this Convention are A rticles 14 to 17, which 
are reproduced in the Annex to this study, especia lly  A rticles  14 (4), 15 (1) 
and 17, which read

7 Colombos The International Law o f  the Sea (5th edition 1962) Section 144 and the authorities 
there cited
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ARTICLE 14

4 Passage is innocent so long as it is not prejudicial to the peace, good 
o rd er  o r  secu rity  o f the coa sta l State Such passage shall take p lace 
m  con form ity  with these a rtic le s  and with other ru les o f international 
law

ARTICLE 15

1 The coastal State must not hamper innocent passage through the te r 
r ito r ia l sea

ARTICLE 17

F ore ig n  sh ips ex e rc is in g  the righ t o f innocent p assage  shall com ply  
with the laws and regulations enacted by the coasta l State m  conform ity
with these articles and other ru les of international law and, in particu
la r , with such laws and regulations relating to transport and navigation

M eaning o f  Innocent

9 The developm ents leading up to the present definition  o f innocent pas
sage contained in A rticle  14 (4) o f the above-m entioned Convention may help 
to throw  som e light on the question  at issu e  The ru le s  p rep ared  by the 
International Law C om m iss ion  prov id ed  that p assage  is  innocent as long 
as the ship " does not use the te r r ito r ia l sea  fo r  com m ittin g  any acts 
prejudicia l to the security  o f the coasta l State" or to other ru les of interna
tional law 8 Under A rticle  3 o f the 1930 Hague draft, passage was not con 
sidered innocent i f  the terr itor ia l sea is  used for the purpose o f perform ing 
any act p re ju d icia l to the secu rity , the public p o licy  o r  the fis ca l interests 
o f the coasta l State 9
10 Hyde rem ark s that a rea son  fo r  exclu sion  o f a v e s s e l fro m  the use o f
the m argina l sea  would be conduct e ssen tia lly  in ju riou s to the sa fety  and
w elfare o f the littora l State, which m ust be a ccorded  the right to determ ine 
when acts  o f a passing  ship lo s e  th e ir  innocent ch a ra c te r , s in ce  the 
te r r ito r ia l sov ere ig n  m ust be the judge o f what v io la tes  its  own rights o r  
in terests  1° One w r ite r 1! takes the v iew  that the law  o f the tran sit State 
would be d ec is iv e  on the question o f the innocent ch aracter o f  passage and 
continues to say that "a  ship carry in g  a m erchandise whose transit is  p ro 
hibited in a littora l State is  not on innocent passage in her te rr ito r ia l sea , 
w hile the sam e ship w ith the sam e ca rg o  m ay  be co n s id e re d  on innocent 
passage in the te rr ito r ia l sea o f another State who has not prohibited tran
sit o f the ca rried  cargo" On the other hand, the Italian delegate rem arked 
in  the d iscu ss ion s  o f the F ir s t  C om m ittee o f  the 1958 Geneva C on ference  
on the Law o f the Sea that

8 This provision was changed at the proposal o f  the US delegate to the more general term ap - 
peanng now m the Geneva Convention (A rticle 15 (4))

9 Hackworth I p 649
10 Hyde International Law Chiefly as Interpreted and Applied by the United States I p 646
11 A Khoskish The Right o f Innocent Passage (Geneva 1954) p 36
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"the cod ifica tion  o f the reg im e  o f  the te r r ito r ia l  sea  m ust sa feguard  
the right o f innocent passage and make p rov is ion  for the lega l status 
o f ships in the te r r ito r ia l sea  W here in terests  o f the coa sta l State 
and those o f navigation clashed , p reced en ce  had to be y ielded  to the 
la tter  w henever a doubt a ro s e , an in terpreta tion  favou rab le  to the 
freed om  o f navigation  should p rev a il " 12

In the opinion o f other d e lega tes , h ow ever, it was up to the coa sta l State 
to investigate and decide whether passage was innocent or not sovereignty  
was the ru le and passage the exception  13

R ights o f  C oastal S tates and D u ties o f  Ship

11 W hile it is  acknowledged that a coasta l State m ay not im pose to lls  or
duties on a ship m  innocent passage, the extent to which a coastal State may
e x e r c is e  its  co n tro l and ju r is d ic t io n  during such  passage  is  not en tire ly  
c le a r  G en era lly  it had been  sa id  that

"the international right o f passage in no way d im in ishes the inherent 
right o f  e v ery  State to take such  m ea su res  as it m ay judge
n ecessa ry  for  the protection  o f its own in terests, and a voyage ceases 
to be innocent if  its purposes involve any violation of these in terests"14

12 E ffo rts  w ere  m ade to define and cod ify  the righ ts o f the coa sta l State 
and the duties o f v e s s e ls  re la tin g  to innocent p assage  at the Hague 
C on feren ce  m  1930, and at the G eneva C on feren ce  on the Law  o f  the Sea 
in  1958 A r t ic le  5 o f the Hague draft stated that

"the righ t o f p assage  d oes  not p reven t the co a sta l State fr o m  taking
all n ecessa ry  steps to p rotect its te rr ito r ia l sea  against any act p re 
ju d ic ia l to the se cu r ity , public p o licy  o r  f is c a l  in terests  o f the State

11 »

and A rtic le  6 would have req u ired  that

"fo re ig n  v e s s e ls  ex erc is in g  the right o f  passage shall com ply  with the 
law s and regu lations enacted in con form ity  with Internationa1 usage 
by the coa sta l State "

and then enum erated exam ples o f the p articu lar types o f regu lation  which 
a State might im pose, v iz  those relating to safety o f tra ffic , pollution con
tro l, protection of m arine products, fishing, and the conduct o f hydrographi
ca l surveys
13 The question of passage o f certain  goods was mentioned in paragraph 19 
o f the basis  o f  d iscu ss ion  subm itted to the 1930 Hague C on feren ce , which 
rea d s  " (2 )  L e  d roit de p assage  m o ffen s if s 'en tend  aux p erson n es et aux

12 United Nations Conference on the Law of the Sea Official Records Vol II p 13 See also the 
statements of the delegates of the Un ted Kingdom (p 9) and Israel (p 35)

13 Statements by the delegates of Yugoslavia (ibid p 23) and Bulgaria (ibid p 58)
14 Smith Law and Customs o f the Sea (3rd edition 1959) p 47
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m a rch an d ises", and the draft text prepared  by the R apporteur o f the C om 
m ittee o f E xperts  set forth , m ore  fu lly  "L e  droit de lib re  passage  co m - 
porte  le  d roit de passage des personnes et des m archandises m dependam - 
ment de l 'a c c d s  du te rr ito ire  etranger ferine " 15 Thus, the question o f in
nocent passage o f ca rg o  o f  a certa in  type and the extent to w hich the law s 
o f the coastal State had to be com plied with was not solved m the Hague draft 
The Second C om m ittee o f the Hague C onference observed  m connection with 
A rtic le  3 that im port and transit regulations might be covered  by the term s 
"se cu rity , public policy , fisca l interests" 16 The Portuguese delegate asked 
the C om m ittee to d ec la re  that ships in innocent passage  should be su b ject 
to  a ll regu la tion s o f  the co a sta l State, w hatever th ese  reg u  ations w ere  
T h is p ro p o sa l w as, h ow ever, not a ccep ted  17
14 The text adopted by the International Law C om m ission  at its eighth se s 
sion  is follow ed, in general, the pattern o f the Hague draft The Internatio
nal Law C om m ission  did not, how ever, include in its A rtic le  18 re feren ce  
to the fie lds o f con tro l sp ecified  in A rtic le  6 o f  the Hague draft, having en
countered  d ifficu lties  m  m aking an exhaustive item iza tion , and indicated  
that this question should continue to be governed by general ru les  o f law 19
15 In its  com m en ta ry  to the draft a r t ic le s , the In ternational Law  C om 
m ission  thought it useful to quote som e exam ples o f fie lds o f con tro l o f the 
coasta l State, which w ere m entioned at its seventh sess ion , viz

(a) T he sa fe ty  o f tra ff ic  and the p ro te ction  o f channels and buoys
(b) The p rotection  o f the w aters o f  the coa sta l State against pollution  

o f any kind caused  by sh ips
(c) The con serva tion  o f the liv in g  re s o u r c e s  o f  the sea
(d) The rights o f fishing and hunting and analogous rights belonging to 

the coasta l State
(e) Any hydrographical survey

At the eighth session  it was proposed to add the use o f the national flag, use 
o f  routes p re scr ib e d  fo r  international navigation and observan ce  o f ru les 
re lating  to the se cu rity  and cu stom s and health regu lations 20
16 At the d iscu ss ion s  o f  the F ir s t  C om m ittee o f the 1958 G eneva C on fe
re n ce , the delegate o f F ra n ce , M R uedel, stated that the c la s s ic a l  type 
o f  safety  regu lations governing the m ovem ent o f ships ca rry in g  exp losive , 
tox ic  o r  oth erw ise  dangerous goods would obv iou sly  p rove  inadequate fo r  
n u c lea r -p ow ered  sh ips U ltim ately  the question  w ould be g overn ed  by a 
specia l convention, but m the meantime the coastal State should be expressly 
authorized to take m easu res n e ce ssa ry  to ensure s a fe t y 21 T his was the 
reason  for  the new paragraph he had proposed to A rtic le  1722 but which was 
re jected  by 23 votes to 16 with 25 abstentions 23 He did not, however, men

15 Cited in Gidel Le droit international public de la mer III p 211
16 ibid p 212
17 Gidel Le droit international public de lar mer III p 221
18 Yearbook o f the International Law Commission 1956 II pp 273-274
19 See Article 18 and comment thereon ibid p 274
20 ibid p 274
21 United Nations Conference on the Law o f the Sea Official Records Vol II p 79
22 ibid p 212 (the new paragraph however only covered the case o f a ship proceeding through 

territorial waters to a port o f  the coastal State)
23 ibid p 100
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tion  the ca se  o f ships transporting nuclear m ateria l The Geneva Conven
tion, how ever, contains in its A rtic le  14 (5) and 23 specia l ru les for sp ec i
f ic  types o f sh ips w hich p resen t p articu lar p rob lem s to the coa sta l State
17 The rights o f the coastal State are m ore extensive in the case o f vessels 
p roceeding to internal w aters than in the case o f ships proceeding from  one 
part of the high seas to another, c f  A rticle  16 (2) of the Geneva Convention

III ENTRY IN DISTRESS (INVOLUNTARY ENTRANCE)

18 In con tra d istin ction  to the righ t o f  innocent p assage  w hich  m ay  only 
be e x e r c is e d  through the te r r ito r ia l w aters o f  a State, the righ t o f entry 
in d istress  perm its a ship also to enter a port o r  other parts o f the internal 
waters In order to exercise  this right, it has been required "that the neces
sity  must be urgent and proceed  from  such a state o f things as may be sup
posed  to p rodu ce , on the mind o f a sk ilfu l m a rin er , a w ell-grou n d  appre
hension o f the lo s s  o f v e s s e l and cargo  or of the liv es  o f the crew  1124 The 
ru le based on circum stances o f fo rce  m ajeure extends a lso  to ships seeking 
re fu ge  fo r  v ita l r e p a ir s  o r  a s t r ic t  n e ce s s ity  o f  p ro v is io n in g  25
19 The governing princip le o f international law is the subjection o f foreign  
private vesse ls  in internal waters to the loca l law 26 A foreign  v esse l forced  
into port by s tress  o f weather o r  by inevitable n ecess ity  is  not regarded  as 
su b ject to the lo ca l ju risd iction  and goods on board  are not su b ject to pay
m ent o f duties 21 Such im m um ty m ay, how ever, not be com p lete , and if, 
fo r  exam ple, a ship has req u ired  salvage a ss is ta n ce , the sa lv or  m ay sue 
fo r  com pen sation  Jessup  says that "th ere  is  one con d ition  under w hich 
a fore ign  v e s s e l in te rr ito r ia l w aters m ay cla im  as o f right an entire im 
mumty from  lo ca l ju risd iction  The condition is  that such presence in ter 
r itor ia l w aters be due to fo rce  m ajeure " 28

IV FLYING OVER OR LANDING ON THE TERRITORY OF A 
TRANSIT STATE

20 The rights o f a ircra ft  to fly  over  o r  land on the te r r ito ry  o f a transit 
State are defined m  the Convention on International C iv il A viation , signed 
at Chicago on 7 D ecem ber 1944 (ICAO document 7300/2) Those provisions 
o f this Convention w hich m ight have a bearing  on the in cre a se  o f lia b ility  
in ca se  o f transit are  A rtic le  5, f ir s t  sentence, and A rtic le  35, paragraph
(b), firs t  phrase, which read as foUows

24 The New York [1818] 3 Wheat 59
25 Jessup The Law o f Territorial Waters and Maritime Jurisdiction p 194
28 Bnggs The Law of Nations p 348 and the authorities there cited
27 Hyde I para 224
2* Jessup The Law o f Territorial Waters and Maritime Jurisdiction pp 194 208
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ARTICLE 5

Each contracting State agrees that a ll a ircra ft o f the other contrac
ting States, being a ir cra ft  not engaged in scheduled  international a ir  
s e r v ic e s , shall have the right, sub ject to the observan ce  o f the term s 

o f this Convention, to make flights into or in transit non-stop across 
its  te r r ito r y  and to m ake stops fo r  n o n -tra ff ic  p u rp oses  without the 
n ecess ity  o f obtaining p r io r  perm iss ion , and subject to the right o f the 
State flown over to requ ire  landing

ARTICLE 35

(b) Each contracting State reserv es  the right, for reasons of public 
o rd e r  and sa fety , to regu late o r  proh ib it the ca rr ia g e  m  or above its 
terr itory  o f a rticles  other than those enum erated in paragraph (a) [ mu
nitions o f war or im plem ents of w ar, whose carriage  may be absolutely 
prohibited]

21 It fo llow s from  the p r in cip le  o f a S tate 's  "co m p le te  and exclu sive  s o 
vereign ty  over the a ir  space above its te r r ito ry "  as stated m  A rtic le  1 of 
the A viation  C onvention, that a ir c ra ft  m  e x e rc is in g  tran sit flights under 
A rtic le  5 m ust com ply  with lo ca l law s and regu la tion s29 and the sam e ap
pears to apply to scheduled flights under b ila tera l agreem ents 30

V IM PL E M E N TA TIO N  OF O BLIG ATIO N  TO  INCREASE L IA B IL IT Y

22 The question  rem a in s , o f  c o u r s e , what p ra c t ica l m eans the co a sta l 
State has to ch eck  w hether sh ips p a ss in g  through the t e r r ito r ia l  sea  and 
a ircra ft in transit ca rry  nuclear m ateria ls, and whether and by what means 
the request to in crease liability  could effectively  be transmitted to the oper
ator lia b le  and be ca r r ie d  out in  ca s e s  o f entry  m  d is t re s s  o r  u n foreseen  
changes of itinerary , m  particular m air transport, and how such increase 
o f liability  could be reflected  in the insurance contracts

VI CONCLUSION

Innocent P assage

23 None o f the ru les  e laborated  by the 1930 Hague C on feren ce , nor the 
International Law C om m ission draft, nor the 1958 Geneva Conventions, con
tain s p e c if ic  p rov is ion s  as to whether o r  not passage  o f sh ips ca rry in g  a 
particu lar type o f ca rg o , such as nuclear m ateria l, is  to be considered  in 
nocent The answer must therefore depend, in the fir s t  line, upon an m ter-

29 Bin Cheng The Law o{ International Air Transport Stevens Oceana 1962 pp 122 195
30 ibid p 381
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pretation o f the w ords "p ea ce , good ord er and secu rity " in A rticle  14 (4) of 
the Convention on the T e rr ito r ia l Sea The travaux preparatoires  as cited 
in Part II above, may throw som e light on the interpretation, but do not deal 
with the sp ecific  problem  o f dangerous goods Nor do leading w riters p ro 
nounce them selves upon the question whether the m ere fact that a vessel ca r
r ie s  hazardous m ateria l excludes it from  enjoyment o f the right o f innocent 
passage

24 D ivergent opin ions w ere  advanced at the Geneva C on feren ce  as to 
whether or not the coastal State has a right to determ ine unilaterally i f  pas
sage is innocent H ow ever, no relevant p rop osa ls  w ere advanced and the 
Convention contains no p rov is ion s  on this sub ject

25 A s reg a rd s  the rights o f the coa sta l State and the duties o f the ship, 
no item ization of such duties and rights was considered possible by the Inter
national Law C om m ission , and attempts to cod ify  them have only resu lted  
in general re fe re n ce  to com plian ce  with law s enacted by the coasta l State 
in con form ity  with international law and, in particu lar with such law s r e 
lating to transport and navigation (see A rtic le  17, c f  A rtic le  15 (1)) Enu
m erations in the travaux prep ara to ires  o f fie lds  m which the coasta l State 
is  entitled to enact regu lations do not contain re fe re n ce s  to sp ec ia l kinds 
o f  goods but such  enum erations w ere  not intended to be exhaustive In 
the ca se  o f a ship bound fo r  the internal w aters o f a State, this State has 
w ider pow ers sin ce  it a lso  has the right to take steps to prevent breaches 
o f any condition  to w hich a c c e s s  to its in ternal w aters is  su b ject 
(c f  A r tic le  16 (2))

E n try  in D is t r e s s

26 W hereas it is  recogn ized  that the ex erc ise  o f the right o f innocent pas
sage might be sub ject to com pliance with certa in  conditions, no such con 
ditions have been mentioned by any of the authorities cited  in this document 
in connection with entry in d istress  o f a ship F urtherm ore , to the know
ledge o f the Secretariat no attempt has ever been made to define the extent 
of this right in an international instrum ent or to cod ify  the conditions o f its 
exercise  The concomitant right to jurisdictional immunity, even in internal 
w aters, seem s to ca rry  m inor im portance m  relation  to the Draft Conven
tion on C iv il L iability  since A rtic le  IX (1) th ereof provides fo r  the ex
clu sive  com petence o f the cou rts o f the State w here the incident o ccu rred  
(which w ill then be the coasta l State)

T ransit b y  A ir

27 International law does not re s tr ic t  the right of the transit State to apply 
its law to a ircra ft m  transit The application o f A rtic le  IV (2) o f the Draft 
Convention on C iv il L iab ility  to a ir cra ft  m tran sit would thus con form  to 
the ru les  o f gen era l international law
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ANNEX

Convention on the T e r r ito r ia l Sea and the Contiguous Z on e ,
29 A p r il 1958

ARTICLE 14

1 Subject to the provisions o f these a rtic le s , ships o f all States, whether 
coasta l o r  not, shall enjoy the right o f innocent passage through the t e r r i 
toria l sea
2 P assage  m eans navigation through the te r r ito r ia l sea fo r  the purpose 
either o f traversing that sea without entering internal w aters, or  proceeding 
to internal w a ters , o r  o f m aking fo r  the high sea s  fro m  in ternal w aters
3 Passage includes stopping and anchoring, but only m so far as the same 
are incidental to ord in ary  navigation o r  a re  ren d ered  n e ce ssa ry  by fo r c e  
m ajeure  o r  by d is tress
4 P assage is  innocent so long as it is  not p re ju d icia l to the p eace , good 
o rd e r  o r  s e cu r ity  o f the co a sta l State Such p assage  sh a ll take p la ce  in 
con fo rm ity  with these a r t ic le s  and with other ru les  o f in ternational law
5 P assage o f  fore ign  fishing v e s s e ls  shall not be con sid ered  innocent if  
they do not observe such laws and regulations as the coastal State may make 
and publish in ord er to prevent these v e sse ls  from  fishing m  the terr itor ia l 
sea
6 Subm arines are requ ired  to navigate on the su rfa ce  and to show their 
flag

ARTICLE 15

1 The coasta l State must not ham per innocent passage through the te r r i
toria l sea
2 The coastal State is  required to give appropriate publicity to any dangers 
to navigation, o f which it has knowledge, within its te rr itor ia l sea

ARTICLE 16

1 The coasta l State m ay take the n e ce ssa ry  steps in its te r r ito r ia l sea  
to prevent passage which is  not innocent
2 In the ca se  o f sh ips p roceed in g  to in ternal w aters , the coa sta l State 
shall a lso  have the right to take the n ecessa ry  steps to prevent any breach  
o f the conditions to which adm ission of those ships to those waters is subject
3 Subject to the provisions o f paragraph 4, the coastal State may, without 
d iscr im in a tion  am ongst fo re ig n  sh ip s , suspend te m p o ra r ily  in sp e c if ie d  
a rea s  o f its t e r r ito r ia l sea  the innocent p assage  o f  fo re ig n  sh ips i f  such

I suspension is  essentia l for the protection  o f its secu rity  Such suspension 
shall take effect only after having been duly published
4 T h ere  shall be no suspension  o f the innocent passage o f  fo re ign  ships 
through straits which are used fo r  international navigation between one part 
o f  the high seas and another part o f the high seas o r  the te rr ito r ia l sea o f 
a fore ign  State
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ARTICLE 17

F ore ig n  sh ips e x e rc is in g  the righ t o f innocent passage  shall com p ly  
with the laws and regulations enacted by the coastal State in conform ity with 
these a rtic le s  and other ru les o f international law and, m p articu lar, with 
such law s and regulations relating  to transport and navigation

7





SUMMARY RECORDS OF THE PLENARY MEETINGS

FIRST PLENARY MEETING

Monday 29 A pril 1963 at 10 45 a m

Tem porary President Mr HALL Acting D irector General 
President Mr LOKUR (India)

I OPENING OF THE CONFERENCE BY THE ACTING DIRECTOR GENERAL
[Agenda item 1]

1 The TEM PORARY PRESIDENT, a fter extending a general w elcom e to
all those attending the C onference, expressed the D irector G eneral's regret 
that he could not be presen t, owing to a long-standing e a r lie r  engagement
2 On Dr Eklund's behalf he declared  the Conference open and invited all 
present to observe  one minute of silence dedicated to prayer or meditation
3 A ll p r e s e n t  r o s e  and stood  m s ilen ce  f o r  one minute
4 The TEM PORARY PRESIDENT said that although the safety re co rd  of 
n uclear industry was excellen t, le g is la to rs  would be fa ilin g  m th e ir  r e s 
p on s ib ilit ies  if they did not p rov id e  fo r  rem ed ia l m ea su res  n e ce ssa ry  in 
case o'f accidents, as they did in the case of other hazardous activities 
undertaken on th e ir  te r r ito r y  In addition to the sp e c ia l d om estic  le g is 
lation that m any States had a lready  been led  to enact with rega rd  to  c iv il 
liab ility  fo r  nuclear dam age, international agreem en ts on the subject had 
recen tly  been concluded ,' such as the Convention on L iability  of O perators 
of N uclear Ships, signed at B ru sse ls  on 25 May 1962 (the B ru sse ls  Con
vention), and the Convention on Third Party Liability m the Field of Nuclear 
Energy, signed at P a ris  on 29 July 1960 by the 16 m em ber countries of the 
O rganisation fo r  European E con om ic C o-op era tion  (the P a r is  Convention) 
In view  of the developm ent of peacefu l uses of atom ic energy it appeared 
urgent that a un iform  lega l fram ew ork  should be estab lish ed  on a w orld 
w ide le v e l if in ternational co -o p e ra t io n  w as not to be ham pered  by co m 
p lex ity  and uncertainty in re sp e c t  o f c iv i l  lia b ility  fo r  p erson s  su fferin g  
damage as w ell as fo r  operators of nuclear installations ca rr ie rs  and sup
p lie r s  It was hoped that the C on feren ce  would su cceed  in e labora tin g  a 
suitable international instrum ent and thus help the A gency  to  p e r fo rm  its 
im portant task of a cce lera tin g  and enlarging the contribution  o f atom ic 
energy to p eace , health and p rosp er ity  throughout the w orld
5 He had p leasu re  in inviting A m bassador W aldheim , the p erson a l r e 
presentative of the A ustrian  F ed era l M in ister fo r  F ore ig n  A ffa ir s , to 
a ddress the C onference
6 M r W ALDHEIM  said  that D r K re isk y  the F e d e ra l M in iste r  fo r  
F ore ign  A ffa irs , had asked him  to convey his deep regret that he had been
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unexpectedly  p reven ted  fr o m  p erson a lly  a d d ress in g  the C on feren ce  and 
to w e lcom e  d elegates on behalf o f the A ustrian  G overnm ent
7 On severa l o cca s ion s  the A gency had pointed out that the developm ent 
of peacefu l uses of atom ic energy depended not only on technical assistance 
but on the establishment of basic legal standards in the various fields of ap
p lication  of atom ic energy Although som e of those fie ld s  could be covered  
by national legislation, others, including the transport of nuclear m aterials 
the d isposa l of rad ioactive w astes and, in particu lar c iv il liab ility  fo r  
nuclear damage, called fo r  international agreem ent The Austrian Govern
ment th ere fore  believed  that the adoption of an international convention on 
minimum international standards regarding c iv il liability for nuclear damage 
was of considerable im portance It was true that, so far the rate of nuclear 
incidents had been  su rp ris in g ly  low , indeed fa r  low er than the rate of in 
cidents in conventional non -nuclear plants it was a lso  reasonable  to hope 
that safety techniques would im prove along with general technical p rogress 
N evertheless, the com petent authorities of a country engaging in nuclear 
activ ities w ere under a m ora l obligation to safeguard the rights of possib le  
victim s of a nuclear incident In view of the wide disparity of national leg is
lation the Conference had a difficult1 task before  it especia lly  since it would 
at the same tim e have to take into account the econ om ic foundations of 
atom ic energy, so as to achieve an equitable and balanced solution that was 
in the in terests of the atom ic industry as w ell as of the population at large

ELECTION OF, THE PRESIDENT r
[Agenda item 2] i

8 The TEM PO R A RY  PRESIDENT invited nom inations fo r  the o ff ice  of 
P resid en t o f the C on ference
9 M r GIBSON B A R BO ZA  (B ra z il) p rop osed  M r Lokur (India) fo r  the
o ffice  of President of the C onference It was only fitting that a conference
of such im portance fo r  the future of ju r id ica l and n u clear s c ie n ce  should 
choose as its president an outstanding international personality , respected  
and adm ired, who was one of the arch itects of the draft convention on which 
its w ork would be based
10 M r BRAJKO yiC  (Y ugoslavia) seconded the nomination of Mr Lokur
whose personal qualities, distinguished record  and Wide experience in inter
national a ffa irs would help to ensure the su ccess  of the C onference
11 M r VILKOV (Union of Soviet S ocia list R epublics) and M r MAURER
(United States o f A m erica ) supported the nom ination o f M r Lokur
12 M r L oku r (India) was e le c ted  P res id en t by acclam ation  and took  the 
Chair (
13 , The PRESIDENT thanked delegates fo r  the honour they had done to him 
and to his country 'The Acting D irector  G eneral had ably stressed  the 
urgency of establishing m inim um  rules regarding c iv il liability  fo r  nuclear 
damage Although on many problem s it was unlikely that all delegates would 
see  eye to eye, they should n everth e less  w ork  with an open m ind and be 
prepared  to accept com p rom ise  solutions Since a num ber of States w ere 
about to 'leg is la te  on the subject o f c iv il liab ility  fo r  nuclear damage it was 
of great im portance to lay down the main guiding princip les on a w orld-w ide
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lev e l as early  as p oss ib le  The C on ference should th ere fo re  re so lv e  that 
it would produce at the end of its w ork  a text ready fo r  signature
14 The International A tom ic E nergy A gency  had gone to con siderab le  
trouble to facilitate the difficu lt task before  the C onference He hoped that, 
w orking on the basis  of the draft convention to w hose preparation  so much 
ca re  and thought had been  devoted, the C onference would be able to  finish 
its task within the tim e allotted  to it'
15 He wished in conclusion  to express on behalf of a ll delegates his grati
tude to the G overnm ent o f A ustria  fo r  the fa c ilit ie s  it had extended and fo r  
its w arm  w elcom e and good w ishes

QUESTION OF PARTICIPATION IN THE CONFERENCE

16 M r VILKOV (Union of Soviet S ocia list R epublics) ob jected  to the p re 
sence at the C onference o f a represen tative  o f the Chiang K ai-shek  clique 
w hereas the many m illions of people in the Chinese P eop le1 s Republic were 
not rep resen ted  That quite abnorm al situation v io la ted  the p r in c ip le  of 
u n iversa lity  T o be su cce s s fu l the C on feren ce  m ust be r e a lly  u n iversa l 
He also drew  attention to the absence o f the Germ an D em ocratic  Republic 
the Korean P e o p le 's  Republic and the P e o p le 's  Republic of Viet-Nam  Like 
the C hinese P e o p le 's  R epu blic, som e  o f th ose  States had a ch ieved  great 
s u cce ss  in the peacefu l use o f n uclear en ergy  and th e ir  ex p erien ce  would 
have m ade a valuable contribution  to the w ork  of the C on ference
17 Mr CHANG (China) regretted  that the Soviet delegate had struck a d is
cordant note by introducing politica l propaganda The C onference had been 
convened in a ccord a n ce  with a d ec is ion  adopted by the A g e n cy 's  B oard  of 
G overn ors  on 5 M arch  1962 The R epublic o f China was a M em ber of the 
A gency and had been invited in that capacity  His G overnm ent's lawful po
sition had been studied and confirm ed by the General A ssem bly of the United 
Nations M oreover, the present C onference was a technical con ference and 
w as no p la ce  fo r  p o lit ica l propaganda w hich cou ld  only cau se  con fu sion
18 Mr MAURER (United States of A m erica ) said the rem arks of the Soviet 
delegate were^out of order The question had already been decided in March 
1962 by the B oard of G overn ors A ll M em bers of the A gency had been in
vited S ince that did not include the C hinese P e o p le 's  R epublic o r  any of 
the other States m entioned, but did include the R epublic of China the 
G overnm ent o f that country alone w as qualified  to  rep resen t China at the 
C on feren ce
19 M r DADZIE (Ghana) regretted  the absence of the Chinese P e o p le 's  Re
public and of the other countries mentioned by the Soviet delegate The very 
nature of the su b ject dem anded u n iversa l participation  but the absen ce  of 
certa in  States w ould lea ve  a loop h ole  in w h atever convention  w as fin a lly  
produced  If the convention was to ach ieve the fu ll e ffect anticipated all 
nations without distinction must be allowed to participate Universality was 
the finest of the prin cip les  in the United Nations Charter Although A rticle
IV A of the Statute restr icted  m em bership  of the A gency to M em bers of the 
United N ations and the sp ecia lized  agen cies, A rtic le  IV B was flex ib le  
enough to admit to m em bersh ip  a ll the States that had been le ft out
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20 M r GASIOROWSKI (Poland) a lso  regre tted  the absen ce o f the Chinese 
P e o p le 's  R epublic and the other States re fe rre d  to and pointed out that if 
the vast p rob lem  of the use of nuclear energy was to be so lved  there must 
be friend ly  co -op era tion  among nations, and all nations d irectly  concerned 
must be allow ed to participate  in the solution  of the p rob lem  It was ne
ce ssa ry  not only to find a sa tis fa ctory  solution but a lso  to ensure the uni
v e rs a l app lication  of that solution  It w ould be d ifficu lt to a ch ieve  th ose 
aim s in the absen ce  of the Chinese P e o p le 's  R epublic He was convinced  
that the peace fu l co lla b ora tion  o f a ll nations w as, e ssen tia l fo r  human 
p r o g r e s s  and f o r  the v e ry  su rv iv a l o f  the w orld  m  the a tom ic  age
21 M r PE TR ZE LK A  (C zechoslovakia) shared the view s expressed  by the 
delegates of the Soviet Union Ghana and Poland and added that the exclusion 
of the four States in question was a survival of the cold  war and was detri
m ental to the prestige  and effectiven ess of the C onference
22 Mr PHUONG (V iet-N am ) congratulated the P resident on his unanimous 
election  by the C onference, and em phasized the adm iration his country felt 
fo r  Ind ia 's  e ffo r ts  to ensure p ea ce fu l c o -e x is te n c e  He a lso  re cog n ized , 
however, the tria ls and tribulations which faced India in pursuing that policy 
V iet-N am , too, believed  in universality  and sought peacefu l relations with 
other cou ntries At the sam e tim e it cou ld  not to le ra te  any denial of the 
prin cip les of self-determ ination  and non-intervention in the affa irs of other 
States He regretted  that certain  delegates w ere not only wasting the tim e 
o f the C on ference  but w ere  a lso  causing con fusion  by im plying that there 
w ere two States m V iet-N am  The Geneva A greem ent of 1954 had made it 
c lea r  that there was only one State, the State he represented
23 M r RAO (India) re ca lle d  that ev er  s in ce  the establishm ent of the 
C hinese P e o p le 's  R epublic in O ctober 1949 his G overnm ent had been con 
sistently  friend ly  to that State It had been  am ong the fir s t  to grant it o f
f i c ia l  re cogn ition  and had s in ce  1950, sp on sored  its  m em b ersh ip  of the 
United Nations In 1954 it had relinquished  a ll e x tra -te rr ito r ia l rights m 
T ibet D espite India 's fr ien d ly  attitude, China had occu p ied  la rg e  parts 
of Indian te r r ito ry  and had re fu sed  to  define its con ception  o f the b ord er  
It had made new and in creasing  cla im s and in O ctober and N ovem ber 1962 
had been  guilty of prem ed itated  a g g re ss io n  D espite  C h ina 's  blatant 
violation  of international law his G overnm ent1 wished the C hinese P eop le 's  
R epublic to be represen ted  m the United Nations, hoping that China would 
thereby be made to accept its obligations under the Charter That was not, 
h ow ever, a m atter fo r  the presen t C on ference  The B oard of G overn ors  
had decided m M arch 1962 to invite the M em bers of the A gency and the de
cis ion  could not now be called m question
24 The PRESIDENT said that the statem ents made would be p laced on 
re co rd

ADOPTION OF THE AGENDA 
[Agenda item 3]

25 The p rov ision a l agenda (CN -12/5) was adopted unanim ously
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ADOPTION OF THE RULES OF PROCEDURE 
~ i [Agenda item 4]

26 The PRESIDENT said the p ro v is io n a l ru les  o f p ro ce d u re  (C N -1 2 /6 ) 
w ere based on the Rules of P rocedure adopted on 5 March 1963 by the United 
Nations C onference on C onsular Relations The only substantive changes 
w ere the elim ination of the G eneral Com m ittee and the lim itation of the 
num ber of V ice -P res id en ts  to two In addition the C onference would have 
to decide, m regard to rule 33 of the provisional rules of procedure, whether 
o r  not d e c is io n s  o f the C on feren ce  on a ll m atters  o f substance should be 
taken by a tw o -th ird s  m a jor ity  of the rep resen ta tiv es  p resen t and voting
27 M r MAURER (United States of A m erica ) noting that the Governm ent 
of the Union of Soviet Socialist Republics had proposed a tw o-thirds m ajority 
fo r  a ll d e c is io n s  on m atters  of substance (C N -1 2 /8 ), urged that the Con
feren ce  should adhere to the s im p le -m a jor ity  procedu re  used w ith .su ccess 
at the B ru sse ls  C onference  in accord an ce  with the f i fty -y e a r  old tradition  
o f the D iplom atic C onference on M aritim e Law There w ere also numerous 
precedents fo r  that p rocedure in United Nations practice  Should the Con
fe ren ce  decide to d iscu ss  the proposa l by the Soviet Governm ent at the 
present stage, his delegation would be com pelled  to express its disagreem ent 
S ince no d e c is io n s  on m atters  of substance would have to  be taken by the 
C onference as yet his delegation moved that the debate on the question 
raised  in document C N -12/8 , and in paragraph 1 of rule 33 of the provisional 
ru les  o f p roced u re , be adjourned fo r  about two w eeks, until such tim e as 
the final text of the draft convention, as prepared by the Drafting Committee, 
was b e fo re  the p len ary  C on ference  fo r  con sid era tion  D elegation s would 
then be able to see the situation m better p ersp ective
28 M r RUEGGER (Sw itzerland) supported the United States m otion  '
29 Mr PETRZELK A (C zechoslovakia) said that in his view the Soviet pro
p osa l was an in tegra l part o f the .ru les of p roced u re  and cou ld  not be d is 
cu ssed  separately  , , ,
30 M r VILKOV (Union of Soviet S oc ia list R epu b lics ) requ ested  that the
d ecis ion  on h is G overnm ent's p rop osa l should not ,be d e ferred  since it had 
a bearing on the d iscu ssion  of the draft convention itse lf It was essentia l 
that the C onference should know in advance what the required m ajority would 
be if it w ere  to be d ecid ed  im m ed ia te ly  that d e c is io n s  on a ll m a tters  of 
substance should be taken by a tw o-th ird s m a jority , delegates would seek 
com p rom ise  solutions in an e ffort to attain such a m a jority  To postpone 
a decis ion  as to the requ ired m ajority  until the end of the C on feren ce ‘might 
mean either that the C onference w ould"fail to  achieve any resu lt o r  that it 
would be fo rce d  at the last minute, in o rd er  to obtain som e kind o f a g ree 
m ent, to agree  that d e c is io n s  on m atters of substance should be taken by 
a s im ple m a jor ity  «-
31 The A gency was not bound by the sam e traditions as the B russels Con
feren ce  on the contrary, it adhered to the rule that d ecis ions on important 
m atters should be taken by a tw o-th irds m ajority  of the'delegations present 
and voting as stated in the Rules of P rocedu re  of the General Conference 
(Rule 69) and the P rov isiona l Rules of P rocedure  of the Board of G overnors 
(Rule 36) The same procedure had usually been applied at diplom atic con
fe ren ces  held m  recent years including the four con ference 's convened by
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the United Nations on codification  of the law of the sea, diplom atic relations 
and consu lar re la tion s It was no accident that a tw o-th ird s  m a jority  had 
been requ ired  at those con fe ren ces  In the ca se  o f an in ternational con 
vention binding on States, it was not enough that it should be given form a l 
approval it was n ecessary  that its provisions should be adopted by as large 
a m a jo r ity  as p o ss ib le  so  that its p ro v is io n s  would be w idely  a ccep tab le  
E xp erien ce  had shown that a convention  adopted by a con feren ce  in which 
the d ecis ions had been taken by a sim ple m ajority  might rem ain ineffective 
because it wouldm ot be ratified  by many States The B ru sse ls  Convention 
was one that had undergone that fate the fact that it had not yet been ratified 
by a single State showed that the B ru sse ls  C onference had not drafted 
a gen era lly  acceptable  text
32 He would request the President to put to the vote im m ediately the p ro
p osa l by the G overnm ent of the Soviet Union that d e c is io n s  on m atters o f 
substance should be taken by a tw o -th ird s  m a jor ity
33 A fte r  fu rth er d iscu ss ion , in the co u rse  o f which M r GASIOROWSKI 
(Poland) and Mr GHELMEGEANU (Romania) expressed the view that it would 
create a d ifficu lt and indeed unprecedented situation if the C onference had 
to begin  its w ork with no definite ru le > on the vital m atter of voting, the 
PRESIDENT put to the vote the United States m otion to defer consideration  
o f ru le 33, paragraph  1 !of the p rov is ion a l ru les  of p roced u re  and o f the 
p ro p o sa l by the G overnm ent o f the Soviet Union (C N -1 2 /8 )
34 A fte r  a show o f  hands, he declared  the m otion carried  b y '26 votes to 16
35 M r DADZIE (Ghana) asked by virtue of what ru le  the P resid en t r e 
garded the m otion  as having 'been  ca rr ie d
36 The PRESIDENT said that since the rules of procedure had not yet been 
adopted the President was deem ed to have the pow er to take a decision  He 
had th ere fore  decided to accept the m ajority  view that consideration of rule 
33, paragraph 1, and of the Soviet proposal should be deferred
37 He proposed  that the p rov ision a l ru les of p roced u re  (C N -12 /6 ) should 
be adopted with the exception of rule 33 paragraph 1 which would be con
sidered at a later stage ■>
38 The p rop osa l was adopted unanimously

J 1

. ELECTION OF VICE PRESIDENTS t v
i [Agenda item 5]

i r 5  ̂ /
39 The PRESIDENT invited  nom inations fo r  the tw o V ic e -P r e s id e n ts
40 M r RUEGGER (Sw itzerland) nom inated M r D adzie (Ghana), w hose 
brilliant ca reer  and wide experience as a representative of his Government 
at m any international m eetin gs qualified  him  to  g ive  able support to 
the P res id en t
41 _M r NISHIMURA (Japan) secon d ed  that nom ination
42 Mr SUONTAUSTA (Finland) nominated Mr Petr2elka (Czechoslovakia) 
whose distinguished re cord  with the A gency and elsew here eminently fitted 
him fo r  the o ffice  of V ice -P resid en t
43 Mr de CASTRO (Philippines) seconded that nomination , j
44 M r D adzie (Ghana) and M r tPetrZelka (C zech oslova k ia ) w ere  e le c ted  
V ice -P re s id en ts  b y  acclam ation
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ELECTION OF THE CHAIRMAN OF THE COMMITTEE OF THE WHOLE 
[Agenda item 6]

45 The PRESIDENT invited nom inations fo r  the o ffice  of Chairm an of the 
Com m ittee of the W hole
46 Mr CHOONHAVAN (Thailand), seconded by Mr GHELMEGEANU (R o
mania), proposed  Mr McKmght (A ustralia),
47 M r McKmght (Australia) was by acclam ation e lec ted  Chairman o f the 
C om m ittee o f  the Whole

J

ORGANIZATION OF WORK 
[Agenda item 7]

48 The PRESIDENT invited the C onference to con sid er the m em orandum  
by the S ecretariat concern ingthe preparation, method of work and procedures 
of the Conference (C N -12/4  and Add 1) and proposed that the method of work 
and procedures outlined therein should be adopted
49 The proposa l was adopted unanimously

APPOINTMENT OF THE CREDENTIALS COMMITTEE 

( [Agenda item 8]

50 The PRESIDENT p rop osed  that a C redentia ls C om m ittee should be 
appointed and should consist, as at the sixth regu lar session  o f the General 
Conference, of representatives of the follow ing States Argentina, Australia, 
B ulgaria , E l Salvador, I ra q 1, Lebanon P h ilipp in es, the Union of Soviet 
S ocia list R epu blics and the United States of A m e r ica
51 The C reden tia ls  C om m ittee  was appointed  with the m em b ersh ip  p r o 
p o sed  by  the P res id en t

The m eetin g  r o s e  at 12 55 p  m

SECOND P L E N A R Y  M EETING 

F rid a y  3 M ay 1963, at 10 45  a m  

P res id en t M r LOKUR (India)

APPOINTMENT OF THE DRAFTING COMMITTEE
[Agenda item  9] ,

1 The PRESIDENT reca lled  that under Rule 46 of the Rules of P rocedure 
the C onference had to appoint a drafting com m ittee of nine m em bers on the

1 It subsequently appeared that Iraq was not represented at the Conference and it was accordingly 
unable to take any part in the work o f  the Credentials Com m ittee
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p ro p o sa l of its P resid en t In view  o f the la rg e  num ber of d e lega tes  who 
had had experience in drafting and were willing to serve on the drafting com 
m ittee, his ch oice  had been d ifficu lt M oreover it was n ecessary  that the 
four o ffic ia l languages should be represented A fter carefu l consideration  
he proposed that the drafting com m ittee should consist of one m em ber from  
each o f the following delegations Argentina France Israel Italy Hungary 
M ex ico , the United K ingdom  of G reat B ritain  and N orthern  Ireland the 
United States o f A m e r ica  and the Union of Soviet S o c ia lis t  R epu b lics
2 Mr ZALDIVAR (Argentina) regretted that his delegation was com pelled 
to decline the honour of being appointed to the drafting com m ittee
3 The PRESIDENT regretted  that A rgentina was unable to serv e  on the 
com m ittee  and p roposed  Sweden instead
4 The D rafting C om m ittee was appointed with the m em bersh ip  p rop osed  
by the P res id en t, su b ject to  the substitution o f  Sweden fo r  Argentina

APPOINTMENT OF THE COMMITTEE ON FINAL CLAUSES

5 T he PRESIDENT p rop osed  that the C on feren ce  appoint a com m ittee  
on final clauses, responsible fo r  form ulating the final clauses the preamble 
and the Final A ct, and consisting of one m em ber from  each of the follow ing 
delegations B razil, C olom bia, the C zechoslovak Socialist Republic, Ghana 
Indonesia, Japan Lebanon, M orocco  Netherlands, Spain the United King
dom  of G reat B rita in  and N orthern  Ireland, the United States o f A m e rica  
and the Union of Soviet S ocia list R epublics
6 The C om m ittee  on F inal C la u ses was appointed with the m em b ersh ip  
p ro p o sed  by the P res id en t

The m eetin g  r o s e  at 10 55 a m

THIRD PLE N A RY  MEETING 

T uesday 14 M ay 1963 at 10 a m  

P residen t M r LOKUR (India)

ADOPTION OF THE RULES OF PROCEDURE (resumed)

1 The PRESIDENT rem inded  the C on feren ce  that the p ro v is io n a l ru les  
o f p rocedu re  (C N -1 2 /6 ) had been adopted at the f ir s t  p lenary m eeting with 
the exception of Rule 33, paragraph 1, consideration of which had been post
poned1 He invited the C onference th erefore  to d iscu ss the two proposals 
which had been made in connection  with that ru le the p rop osa l by the 
delegation of the Soviet Union that decisions of the Conference on all matters 
of substance should be taken by a tw o-th irds m ajority  of the delegates p re 
sent and voting (C N -12 /8 ) and the proposal, made orally  at the first plenary

1 1st p lenary m eetin g  paras 26 -38

I
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m eeting  by the United States delegation  that the C on feren ce  should take 
all its decisions by a sim ple m ajority At the end of the discussion he would 
put the proposa l by the Soviet Union to the vote first If the Soviet proposal 
was not accepted  he would then put the United States p rop osa l to the vote
2 M r VILKOV (Union of Soviet S ocia list R epublics) said that the Soviet 
proposal had been submitted before the opening of the Conference His dele
gation regretted  that the C on ference had not as was cu stom ary  decided  
on the method o f voting at the outset It was unprecedented that an in ter
national con feren ce  should w ork  fo r  ov er  two w eeks with no ru le  to  guide 
it on that point
3 It was the practice of the General Conference and the Board of Governors of
the Agency as of the United Nations and m ost of its organs and specialized 
agencies, to take d ecis ion s on im portant m atters by a tw o-th irds m ajority  
o f the delegations presen t and voting and there was no reason  to change 
that p ra ctice  It would indeed be unfortunate if a d ec is ion  by the present 
C onference to depart fr o m  the A gen cy 's  cu stom ary  p ra ctice  was taken as 
a precedent fo r  the future 1
4 As he had pointed out at the opening plenary 'm eeting2 it was no accident 
that a tw o-th ird s  m a jority  had been requ ired  at the fou r cod ifica tion  con 
feren ces held in recent years by the United Nations Like the present Con
fe re n ce  those con feren ces  had been engaged not in m aking m ere  fo rm a l 
recom m endations but in drafting international agreem ents on the b a s is 'o f  
which States had to assum e international obligations Form al approval was 
th ere fore  not enough it was n ecessa ry  that the text adopted should re fle ct 
the w idest p oss ib le  m easu re  o f agreem ent which could  be ach ieved  only 
if the adoption was by an adequate and not by a bare m ajority  E xperience 
had shown that a convention adopted by a sim ple m ajority  might not be 
generally acceptable with the result that it rem ained a dead letter fo r  want 
o f ra tifica tion s That had been the fate of the B ru sse ls  Convention The 
con fe ren ce  which had drafted  that convention had decided  in a cco rd a n ce  
with the traditional p ractice  of the Diplom atic C onference on M aritim e Law 
to dispense with rules of procedure altogether and had taken all its decisions 
by sim ple m ajority  Although there had been m ore  justification  on that o c 
casion , in sofar as tradition  was being follow ed, the p rocedure had proved 
m istaken The B ru sse ls  C onference had rea lized  be fore  the conclusion  of 
its w ork  that the resu lts  ach ieved  w ere  u n satisfa ctory  and it had decided  
to set up a Standing C om m ittee t o ‘ im prove the B ru sse ls  Convention and to 
prepare new draft articles In order to avoid a repetition of that unfortunate 
experience his delegation proposed  that the present C onference should adopt 
the a rtic le s  of the convention it was drafting and the convention itse lf by 
a tw o-th ird s m a jority  thus ensuring that it would produce an acceptable  
effective international instrument which would in crease the A gency 's au
thority and represent a rea l step forw ard in the development of the peaceful 
uses of atom ic energy
5 M r M AURER (United States of A m erica ) con s id ered  that the sim p le  
m a jority  p roced u re  should be adopted both on grounds of p r in c ip le  and m 
a ccord a n ce  with precedent
6 In p rin cip le , the presum ption  in any d em ocra tic  assem bly  must be m

2 Loc cit para 31
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favour of decision  by sim ple m ajority unless strong reasons militated against 
it It had becom e c lea r  from  the c lo sen ess  of the voting on certain  issu es 
in the C om m ittee of the W hole that con sid era b le  d ifficu lt ie s  would be en
countered if a procedure other than that of a sim ple m ajority  w ere to be 
adopted F o r  exam ple, the United States had proposed  that the Convention 
should com e into effect when it had been ratified by five States the only other 
p rop osa l had been  that ten ra tifica tion s should be requ ired  The Sub- 
C om m ittee on F in a l C lau ses w as in fact recom m en d in g  that the num ber 
should be fiv e  If a tw o -th ird s  m a jority  w ere req u ired  fo r  the adoption o f 
the Convention it would be p oss ib le , on the assum ption that 56 States took 
part in the vote fo r  19 States to thwart the w ill o f 37 w hereas five  ra ti
fications would suffice to bring the Convertion into fo rce  The United States 
delegation con sidered  that such a situation would be m ost undesirable, and 
its views in the m atter were not altered by the fact that it found certain p ro
v isions approved by the C om m ittee of the Whole by a sim ple m ajority  very 
d ifficu lt to accept
7 In regard  to preceden ts, the D iplom atic C onference on M aritim e Law 
had been operating on a s im p le -m a jo r ity  ru le fo r  m ore  than 50 y ea rs  and 
had produced  a s e r ie s  o f conventions which m  the m ain had not rem ained 
dead letters  but had entered into fo r c e  su ccessfu lly  with a large  num ber of 
ratifications It was much too early, and took no account of the constitutional 
p r o c e s s e s  of m any cou n tries , to  argue that the B ru sse ls  C onvention was 
a fa ilu re because it had not been ratified  after one year, which was a very  
short tim e in the life  of nations Tw o y ea rs  a fter its adoption the Vienna 
C onvention on D ip lom atic  R elations 1961, had been  ra tified  by on ly five  
States, w hereas 22 ra tifica tion s  w ere  needed to brin g  it into fo r c e  W as 
it too  a fa ilu re?
8 It was untrue to state that a ll con feren ces  held under the aeg is o f the 
United Nations had requ ired  a tw o-th ird s  m a jority  he m entioned eight at 
which the s im p le -m a jo r ity  p roced u re  had been used with su cce ss  It was 
a lso  not en tire ly  true to  say  that a tw o -th ird s  m a jo r ity  w as req u ired  on 
m atters  o f substance in a ll United N ations organs In fa ct with the ex 
ception of such questions as the m aintenance of international peace and 
secu rity , d ecis ion s  w ere taken by the G eneral A ssem b ly  fo r  exam ple by a 
m ajority  of delegations present and voting , The G eneral C onference of the 
A gency a lso  took d ecis ion s by sim ple m ajority  except in the case of a few 
m atters such as those with financial im plications .
9 The p ra ctice  of the United Nations and the G en era l C on ference  of the 
Agency was not, however very relevant to the d iscussion  A two-thirds 
m ajority  might be -justified in the case of certain  d ecis ion s by those bodies 
which would be lega lly  o r  m ora lly  binding on G overnm ents, The, presen t 
C onference was not deciding on proposals which would be binding on Govern
ments but was drafting a convention to which a country might adhere or not 
as it ch ose  N or was it con siderin g  a text with high p o lit ica l content, in
volv ing questions of sovere ign ty  and sensitive p o lit ica l is su es  as had the 
United Nations diplom atic con ferences fo r  which a tw o-thirds m ajority might 
be considered  proper The present Convention was, m a sense, in the field 
of private international law and was essentially the very  type of convention 
which could be safely based on m ajority  rule
10 M r ZALD IVA R  (Argentina) requested that d ecis ion s on a ll m atters of
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substance should be taken by a tw o-th irds m ajority  in a ccordan ce  with the 
p ra c t ice  o f the United N ations, the sp e c ia liz e d  a gen cies  and the A gen cy , 
a p ra ctice  fro m  which there was no reason  to depart The B ru sse ls  Con
fe re n ce  had shown the e r r o r  o f adopting the s im p le -m a jo r ity  p roced u re  
P ro v is io n s  adopted by a v ery  sm a ll m a jor ity  with a la rg e  num ber of 
m em bers abstaining could satisfy  no one, and that was apparently the case 
with the B ru sse ls  Convention, although his delegation  did not w ish to  d is 
parage the w ork which had gone into its preparation  If the present C o n 
vention w ere to lay down a num ber of gen era l p r in c ip les  on which a large 
group of States was m  agreem ent it was obvious that it would at least p ro 
vide a fram ew ork  within which b ila te ra l agreem en ts cou ld  be concluded

11 Mr GHELMEGEANU (Romania) said that the im portance and complexity 
o f the questions which the C onference had to decide was dem onstrated both 
by the number of tim es r o ll -c a ll  votes had been requested, both in the Com
m ittee of the W hole and in the su b -com m ittees  and a lso  by the requ ests  
w hich had been  m ade to  reopen  d iscu ss ion  on questions a lready  d ecided  
The presen t C on feren ce  could  not be com p a red  fr o m  the point of v iew  of 
p roced u re  with certa in  com m ittees and su b -com m ittees  functioning under 
the aegis of the United Nations to which the United States delegate had re 
fe rred  as having adopted a sim ple m ajority procedure The present Con
fe ren ce  was not a reg ion a l m eeting o r  one dealing with a lim ited  su b ject, 
but was drafting an in ternational agreem ent o f lasting  and u n iv ersa l im 
portance It w as th ere fore  essen tia l that the C onference should a g ree  to 
take its d ec is ion s  by a tw o-th ird s  m a jority , ’ as a guarantee that the Con
vention would be acceptable  to as many States as p oss ib le
12 M r BOULANGER (F ed era l R epublic of G erm any) opposed  the Soviet 
proposa l It might lead to frequent and lengthy d iscu ssions on what m atters 
w ere , in fact, o f substance, when tim e was already running short
13 His delegation fu lly agreed with the Soviet delegate that an international 
convention  binding on States should be adopted by  as la rg e  a m a jo r ity  as 
p ossib le  It could not agree, however, that the failure of the B russels Con
vention to date had been  caused by the p roced u re  foU ow ed at the B ru sse ls  
C onference The B ru sse ls  Convention had in fact been adopted by a tw o- 
thirds m ajority  The rea l reason  fo r  its non-ratification  seem ed to be that, 
in ord er to enter into fo r c e , it must be ratified  by at least one State which 
had licen sed  a n uclear ship as long as the only States w hich had n uclear 
ships had not even signed the B russels Convention, it was obviously of little 
use fo r  other nations to ratify it I
14 In the United Nations and the Agency the tw o-thirds m ajority rule applied 
mainly to decisions on problem s of a politica l nature or such as had financial 
im plications It, was quite justifiab le  fo r  d ec is ion s  binding on States in 
m atters of p o lit ics  o r  m oney to be taken by a tw o-th irds m ajority  It was, 
h ow ever, quite d ifferent in the case  of the present C onference, which was 
trying to reach  agreem ent on a certain  unification of c iv il law in very  much 
the, same way as^the Diplom atic C onference on M aritime Law had been doing 
fo r  severa l decades The m inority  should not be allowed to subject the 
m ajority  to their veto and prevent them from  having their convention if  they 
so  w ished The adoption of the tw o-th ird s  ru le  could m ean the d ifferen ce  
betw een the s u cce ss  and fa ilu re  of the C onference His delegation  wished
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to see the C onference  su cceed  and would th ere fore  vote against the Soviet 
p rop osa l and m  favour of the United States p rop osa l
15 M r RAO (India) supported the Soviet proposal It must be rem em bered 
that the C on feren ce  w as not drafting a reso lu tion  o r  recom m en d ation  but 
an international m ultilateral convention to which sovereign  States w ere r e 
quired  to b ecom e  p arties  New States in A sia  and A fr ica  w ishing to 
establish  rea ctors  would be extrem ely  reluctant to surrender even a sm all 
part of th eir  sovere ign ty  by becom ing  parties  to a convention decided fo r  
them  by what, taking abstentions into account, m ight even be a m in ority  
of the nations represented at the present Conference The tw o-thirds m ajo
r ity  ru le was the only safeguard  fo r  the m inority , as w ell as allow ing the 
m ajority  view to be expressed  F ifty -on e  per  cent of the (m em bers should 
not be allow ed to im pose th e ir  w ill on the other 49 p er  cent
16 T here was no reason  to change the tw o-th irds ru le, which had w orked 
very w ell at the four United Nations codification  con ferences and had raised 
no insuperable d ifficu lties  T here  m ight perhaps have been  som e ju s tifi
cation  fo r  changing the ru le if the D raft C onvention^ad been prep ared  by 
a panel of legal experts -  although the United Nations con ferences on diplo
m atic and con su lar rela tion s had, in fa ct, adopted the tw o-th ird s  ru le  m  
dealing with drafts p repared  by the International Law C om m ission  The 
present Convention had however, been established by an intergovernm ental 
com m ittee  on w hich the v iew s o f G overnm ents had been  rep resen ted  He 
would earnestly appeal to the United States delegate to withdraw his proposal
17 M r CARRAUD (F ra n ce ) said  that his delegation  would vote  m  favou r 
o f the Soviet p ro p o sa l The tw o -th ird s  m a jor ity  ru le  w as supported  by 
precedent, and its application would help the C onference to achieve its aim 
which was not to produ ce  a p erfe ct  draft designed to m eet ev ery  p oss ib le  
contingency but to establish minimum standards such as would form  a sound 
b a sis  fo r  future developm ent m  what w as an a lm ost ,uncharted fie ld  His 
delegation would p re fe r  a com paratively  vague text accepted by a large 
m a jo r ity  to a detailed  convention  adopted by a sm a ll m a jor ity , which 
might resu lt m  the w ithdraw al o f the defeated States fr o m  future c o 
operation  A text adopted by a tw o -th ird s  m a jo r ity  w ould have fa r  
greater authority and appeal than the same text adopted by a sim ple m ajority
18 M r GIBSON BARBO ZA (B ra z il) ,said that, in h is d e lega tion 's  view  a 
tw o-th ird s  m a jority  should be requ ired  fo r  approving the various a rtic le s  
and the Convention as a whole

I I

19 His delegation  had se r io u s  m isg iv in gs m  reg a rd  to the happenings of 
the past two weeks Only six of the Latin A m erican States were represented 
m  the C on feren ce , and only 13 o f the A fro -A s ia n  States ''A lm o s t  a ll the 
a r t ic le s  approved so fa r  by the C om m ittee o f the W hole had obtained only 
very  sm all m a jo r it ie s , with fa r  too  many abstentions That might be the 
ea s ie s t way o f drafting  a convention  but it was not the w isest the C on
fe re n ce  m ight w e ll find itse lf  at the end with a convention  but not enough 
Contracting P arties to make it of rea lly  w orld -w ide scope  In his delegation 's 
view to adopt the sim ple-m aiority  rule fo r  the final approval of the various 
a r t ic le s  would only se rv e  to bring  into being a convention that established  
a kind of restricted  club It had been said that the Sub-Com m ittee on Final 
C lauses had recom m ended that five  ratifications should su ffice  to bring the 
Convention into effect Unless delegates thought not only in term s of bring
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ing the Convention into effect but a lso  in term s of making it an instrum ent 
to which the la rg est p o ss ib le  num ber o f States cou ld  adhere, it w ould be 
better to conclude b ila tera l or restr icted  m ultilateral agreem ents between 
individual States
20 It had a lso  been said that the C onference was not drafting a convention 
o f binding e ffect It would how ever, be the only instrum ent of its kind at 
the disposal of States and should therefore represent a consensus of opinion, 
which could be arrived at only by com prom ise
21 Mr ZALD IVAR (Argentina) speaking on a point of o rd er  m oved the 
c losu re  of the debate in accordance with Rule 23 of the Rules of P rocedure
22 M r THOMPSON (United Kingdom ) and M r P E T R ^E L K A  (C z e ch o s 
lovakia) opposed  the m otion
23 The PRESIDENT put the m otion  to the vote
24 T here w ere  2 vo tes  m favour and 39 against with 7 abstentions The
m otion was r e je c te d
25 M r BASSOV (B y e loru ssia n  Soviet S oc ia list R epublic) sa id  that m  an
age of techn ica l advance techn ical fa ctors  exercised  a growing influence on 
international relations and on the rules of international law The problem s 
confronting the C onference w ere new and extrem ely  com plex  and solutions 
could only be found in an atm osphere of mutual resp ect and w illingness to 
com p rom ise  The ru les which the C onference was drawing up would apply 
throughout the w orld they should th ere fore  be authoritative d ecis ion s and 
not m ere ly  fo rm a l d ecis ion s adopted by an accidenta l m ajority
26 The United States delegate had said that the B ru sse ls  Convention had 
been  adopted by a sim p le  m a jority , but the B ru s s e ls  C on feren ce  had not 
been  convened by the International A tom ic  E nergy A gency, which applied 
the tw o-th irds m ajority rule T herefore the procedure of the B russels Con
feren ce  could not be taken as a precedent The German delegate had argued 
that the application of the tw o-thirds rule would prolong the work of the Con
fe ren ce , but the im portant point was to produce a su ccess fu l convention 
which would satisfy  as many countries as possib le  and not to repeat the 
fa ilu re  o f the B ru sse ls  C onvention He a ccord in g ly  supported the Soviet 
p rop osa l
27 M r KONSTANTINOV (B ulgaria ) a greed  with the argum ents o f those 
delegates who w ere  m  favou r o f the tw o -th ird s  m a jo r ity  ru le , trad itional 
■an the International A tom ic E nergy A gency as w ell as in the United Nations 
fam ily  as a whole
28 In nearly a ll international organizations, financial questions w ere sub
ject to a tw o-th irds m ajority  vote but the present Convention would im pose 
on Contracting P arties  fa r  h eav ier  financia l obligations -  with regard  to 
the financia l secu rity  to cov er  the liability  of op era tors  -  than any of the 
internal financial obligations they assurned in connection  with international 
organ izations He could not im agine that many States would be w illing to 
accept such p rov is ion s  unless they had been approved by a la rge  m a jority  
of the States represen ted  at the C onference,
29 M r THOMPSON (United Kingdom) said he thought that the Soviet dele
gation had made a very strong case for the retention of the two-thirds m ajor
ity ru le, but he was not happy about the Soviet d e leg a te 's  re fe ren ce  to the 
B russels Convention The B russels  Convention was not a corpse and might 
astonish the m ourners by com ing to life  It was true that there had been a
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s im p le -m a jo r ity  ru le at the B ru sse ls  C on ference , but the B ru sse ls  Con
vention as a whole, and all its a rtic les  except one, had in fact been adopted 
by m a jorities  of m ore than two thirds
30 The Soviet delegate had pointed to the Standing Com m ittee set up after 
the B ru sse ls  C on ference  as ev idence of the fa ilu re  o f that Convention It 
had been proposed  that a s im ila r  standing com m ittee should be set up after 
the presen t C on feren ce  He hoped that did not n e c e s s a r ily  m ean that the 
presen t C onvention would be a bad one
31 The adoption of a tw o-th irds rule would make it possible fo r  a small group 
of States to prevent there being a convention at all
32 If both the Soviet and the United States p rop osa ls  w ere re je cted  by the 
Conference, the United Kingdom would submit a com prom ise proposal calling 
fo r  a tw o-th irds m ajority  m a vote on the Convention as a, whole and a sim ple 
m a jor ity  in the vote on the separate a rt ic le s  The m erit of that idea was 
that delegations w ere apt to be m ore con sciou s of the particular d ifficu lties 
presented by individual articles At international conferences it was seldom 
that one got a convention with which one could agree entirely but delegations 
often found it possib le  to vote fo r  a convention even though it contained indi
vidual points with which they could not agree
33 Mr KORCHAK (Ukrainian Soviet S ocia list Republic) said that the Con
feren ce  should adhere to the ru les of procedu re  custom arily  adopted by the 
A gency It had been argued that, as tim e was short, it should adopt a p ro 
cedu re which m ight p rove  m ore  expeditious to act on such a b a s is  would 
be to reduce the authority of the Convention He supported the Soviet proposal
34 M r P E T R 2E L K A  (C zechoslovak ia ) said that if  the Convention w ere to 
becom e an effective instrument and an important contribution to international 
private law, both it and its articles must be adoptecl by a tw o-thirds m ajority 
He was surprised  that a p rocedure which had been follow ed in regard to a l
m ost a ll international conventions should be ca lled  in question at all
35 Certain delegations had argued that the sim p le-m ajority  rule was dem o
cra tic  But the tw o-th ird s  m a jor ity  ru le  was a lso  d em ocra tic  If not, it 
would fo llow  that a ll the conventions that had been adopted sin ce  1956 w ere 
undem ocratic A tw o-th irds m ajority  rule had been generally adopted since 
1956 because in that year a number of new States with widely differing legal 
system s had becom e M em bers of the United Nations
36 The procedure fo r  making a convention dealing with international private 
law applicable m dom estic law d iffered  widely from  country to country, and 
presen ted  m any constitutional p rob lem s States would on ly be w illing  to 
undertake the obligations involved if the Convention had orig inally  been 
adopted by a la rge  m a jority  The United States delegate had said that the 
Convention would be m erely  of a technical character, but a convention which 
form ed a part of international law could not be regarded as m erely technical 
The danger was that the Convention would rem ain a dead letter unless States 
with widely d iffering legal system s w ere ready to accept it It was the 
a ccep ta b ility  o f the C onvention that should be the p r im e  co n s id e ra tio n

37 The United Kingdom  delegate had said that he would subm it an a lte r 
native prop osa l if both the Soviet and the United States p rop osa ls  w ere r e 
jected but the vote on those proposals would be subject to a sim ple m ajority 
and it was s ca rce ly  possib le  that both would be rejected
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38 M r DADZIE (Ghana) said  that he was stron g ly  m  fa vou r o f the tw o - 
th irds m a jor ity  ru le  W hile s im p le -m a jo r ity  ru le might be su itable fo r  
regional conventions fo r  the purposes of a lim ited number of States, a con
vention adopted by a sim ple m ajority  would lack the necessary  authority for 
an international convention of w orld-w ide scope
39 It was not better to have a convention supported by a few States than no 
convention at all That had not been the object of the Conference but rather 
if possib le, to produce a universal convention which all States would support 
and if that w ere not possib le  then at least a convention supported by a two- 
thirds m ajority  The tw o-th irds m ajority rule was in accordance with past 
precedent and his delegation saw no reason  fo r  departing from  it
40 Mr RUEGGER (Switzerland) said that the present C onference was con
cerned with the codification  of international law and it might therefore seem 
lo g ica l to apply the proced u ra l ru les traditional in such con feren ces  But 
even at p rev iou s con feren ces  -  fo r  exam ple at the Vienna C on ference on 
Consular R elations -  the tw o-th irds m ajority  rule had not been taken fo r  
granted and certa in  delegations had queried it
41 In d iscu ssing  p o litica l questions the tw o-th irds m a jority  rule was un
doubtedly n ecessa ry  and had a lso  the advantage of p rotectin g  m in orities  
But m the cod ification  of law it had certain  drawbacks the balance of an 
article might be upset if one of its provisions were eliminated through failure 
to obtain the requ isite  tw o -th ird s  m a jority  m  the sam e way a convention 
as a w hole m ight be d istorted  if  som e of its  a r t ic le s  w ere  so  elim inated  
Many delegates who had fo llow ed  the p ro c e s s  o f the cod ifica tion  of in ter
national law  sin ce  the beginning thought that the tw o -th ird s  'm a jor ity  rule 
had not proved  sa tis fa ctory  m p ra ctice  and that in that fie ld  at least there 
was a case fo r  changing the rule The Swiss delegation had unofficially ex
p ressed  the opinion that the question should be re fe rred  to the International 
Law C om m ission  Although the rule had worked satisfactorily  at som e con
feren ces, at others -  such as the 1958 Conference on the Law of the Sea -  
its working had been cr it ic ized  The question was far from  being definitely 
settled one way o r  the other
42 Only part of the international com m unity would be im m ed ia te ly  con 
cern ed  by the Convention under d iscu ss ion  o th ers would gradually  be 
affected by it as atom ic industry expanded It might be log ica l if the form er 
States w ere to conclude a convention acceptable to them selves The latter, 
as they becam e fa m ilia r  with the problem , could work fo r  the convention 's 
m odification  and extension
43 He supported the United Kingdom proposal in fact, he went further and 
suggested  that there should be separate votes on the voting p roced u re  fo r  
the C onvention as a w hole and fo r  the separate a r t ic le s
44 Mr BRAJKOVIC (Yugoslavia) said that he agreed with the reasons given 
by the Soviet delegation  in fa vou r of the tw o -th ird s  m a jo r ity  ru le  but not 
with the statem ents con cern in g  the " fa ilu r e "  o f the B ru sse ls  C onvention 
the fa ilu re  to ra tify  that Convention could not be attributed to the adoption 
of a s im p le -m a jo r ity  ru le but to other fa cto rs  outside the scope  of the d is 
cussion  His delegation would vote fo r  the tw o-th irds m ajority  rule insofar 
as it applied to the Convention as a whole
45 M r PAPATH ANASSIOU (G re e ce ) a greed  with the G erm an delegation  
that the app lication  o f the tw o -th ird s  m a jo r ity  ru le  to separa te  a r t ic le s
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might lead to practica l d ifficu lties and therefore supported the United King
dom proposal He urged the Soviet and United States delegations to withdraw 
th e ir  p ro p o sa ls  m  favou r of the co m p ro m is e  su ggested  by the United 
K ingdom  as that m ight be the only way out of the im p asse
46 M r GUDENUS (A ustria) a lso  supported the United K ingdom  p rop osa l
47 M r PHUONG (V iet-N am ) speaking as represen tative  of an underde
veloped  country, pointed out that the Intergovernm ental C om m ittee which 
had draw n up the text of the D raft C onvention  had fou rteen  m e m b e rs , o f 
whom only two or three represented underdeveloped countries although such 
cou n tries  fo rm e d  a m a jo r ity  o f the M em b ers  of the International A to m ic  
E n ergy  A gen cy
48 M oreover, out of the A gen cy 's  81 M em bers only 57 w ere represented 
at the C onference T o  adopt the s im p le -m a jor ity  ru le  would im ply that 29 
countries could adopt a convention open to a cce ss io n  by all M em bers of the 
A gen cy , that w ould be an in to lera b le  situation  The tw o -th ird s  m a jo r ity  
ru le, on the other hand, would ensure that a m inority  of the A gen cy 's  
M em bers could not take d ecis ion s  binding on countries which had not even 
taken part in the C onference
49 Finally he agreed with the French delegate that the C onference seem ed 
to be losing sight of the fact that the future Convention should lay down 
m inim um  standards He thought that the C onference had perhaps been too 
ambitious in trying to extend its legislation  over too many fie lds and ingoing 
into ex cess iv e  detail It would have been better if the Convention had been 
regarded  as providing m erely  a fram ew ork  o r  set of guiding lines designed 
to facilitate the developm ent of dom estic law m the fie ld  of nuclear damage
50 He supported the p rop osa l fo r  a tw o-th irds m ajority  but if it w ere not 
adopted, he would vote in favour of the United K in gdom 's com p rom ise  
p rop osa l
51 M r KIM (R epublic of K orea) said that he supported the United States 
p roposa l fo r  the sim ple reason  that if a tw o-th irds m ajority  w ere required, 
it would be doubtful if any of the a rtic le s  could be adopted, and the work of 
the C onference would then prove to have been futile If the proposal fo r  the 
s im p le -m a jo r ity  ru le  w ere  not adopted, he would vote fo r  the United 
K ingdom  p ro p o sa l
52 Mr GASJIOROWSKI (Poland) said that the provisional rules of procedure 
p rep a red  by the S ecre ta r ia t (C N -1 2 /6 )  w ere  the fru it o f lon g  e x p er ien ce  
and had proved su ccessfu l at many international con ferences, and there was 
no reason  to depart from  them
53 It had been  said  that the s im p le -m a jo r ity  ru le  w as d e m o cra tic  Did 
that mean that the United Nations was not dem ocra tic?  The fact that the 
s im p le -m a jo r ity  rule p revailed  in the internal a ffa irs  of d em ocra tic  States 
did not mean that it should n ecessa rily  be extended to international a ffa irs 
Until recently, the rule at international con ferences had been unanimity for 
exam ple, the Hague Conventions of 1899 and 1907 on the C odification  of 
International Law had been adopted unanimously and the same rule had ap
plied m both the C ouncil and the A ssem bly  of the League of Nations Since 
the Second W orld  W ar, the unanimity ru le had given  p lace  to the ru le o f a 
qualified m a jority
54 The argum ent that the app lica tion  o f that ru le  m ight lead  to the d is 
tort ion  o f the C onvention o r  o f an a r t ic le  by the e lim in ation  o f one of its
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prov is ion s  applied equally to the s im p le -m a jo n ty  ru le, under which an 
article  o r  a paragraph might a lso  be defeated In any case the main value 
of the tw o-th irds m ajority  rule was sym bolica l rather than p ractica l it en
couraged  co m p ro m ise  and would enhance the authority of the Convention
55 The United States delegate had cited a number of international con
feren ces at which the sim ple-m ajority  rule had been adopted but the present 
Conference could not be com pared with purely technical conferences it dealt 
with extrem ely  com plex  and entirely  new prob lem s and it was essen tia l to 
have the maximum safeguards It was especia lly  important that in anatom ic 
con feren ce  held in the a tom ic age the sp ir it o f co -o p e ra t io n  and goodw ill 
should p rev a il
56 Mr JARVIS (Canada) supported the arguments of the United States and 
G erm an d elegates in favou r o f the s im p le -m a jo r ity  ru le  The questions 
b e fore  the C onference w ere extrem ely  novel and tech n ica l and delegations 
often had great difficulty in deciding on which side the balance of convenience 
o r  of right lay The adoption of the tw o-th ird s  ru le might lead to endless 
argum ents as to w hether a given  question  w as one of substance, fo r m  or 
p roced u re  He th ere fo re  thought that fo r  the p ra c tica l needs of the Con
fe ren ce  itse lf it was essen tia l that the s im p le -m a jo n ty  ru le  should be 
adopted
57 M r ROGNLIEN (N orway) supported the United K ingdom  p rop osa l and 
the Swiss suggestion fo r  a separate vote on the voting procedure for  the Con
vention as a whole and fo r  the individual a rticles  His delegation would vote 
against both the Soviet and the United States proposals
58 Mr FERRO (Hungary) agreed  with the argum ents of the C zechoslovak 
delegate The purpose of the C onference was not that the Draft Convention 
should rem ain  a draft but that it should becom e  an e ffective  instrum ent of 
in ternational law  He fir m ly  supported  the tw o -th ird s  m a jo r ity  ru le
59 Mr PETR ZE LK A  (C zechoslovakia) asked how the United Kingdom pro
posal could be recon ciled  with Rule 33 of the Rules of P rocedure That rule 
d ifferentiated  betw een m atters of substance and m atters of p ro ced u re  If 
the separate a rticles  w ere to be adopted by a s im p le-m a jority  vote, did that 
mean that they w ere to be regarded as m atters of p roced u re ’  If not, did it 
im ply that the C onference would have to amend Rule 33’  In any ca se  the 
proposal was not a com prom ise , as it would still mean enforcing the w ill of 
a sm a ll m a jo r ity  on the m in ority  He urged  the P res id en t not to  put the 
United Kingdom proposal to the vote, but to adhere to the provisions of Rule
39 of the Rules of P rocedure which had already been adopted
60 M r M AURER (United States of A m erica ) said that he wished to make 
c lear the United States position Although his delegation pre ferred  its own 
p ro p o sa l if  that w ere  defeated  he would support the United K ingdom  
p rop osa l
61 Mr VILKOV (Union of Soviet Socialist R epublics) asked why the United 
States p roposa l had not been submitted in writing
62 He thought that the United States suggestion that the C onference should 
be regarded  as "tech n ica l" created  a dangerous precedent There was no 
c le a r  c r ite r io n  fo r  decid ing what was tech n ica l and what was not, and 
a question which at one stage appeared to be techn ica l might later be seen 
to have p o lit ica l o r  leg a l re p e rcu ss io n s  If a d ifferen t voting p roced u re  
were to be applied to technical questions, some delegations might be tempted
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to d e scr ib e  their p rop osa ls  as tech n ica l so that the n orm al ru les  of p rocedu re  
should not apply
63 The United States delegate had argued that the C onvention could w ell 
be adopted by a sim ple m ajority  since only those States who wished to need 
acced e  to  it, but such a p roced u re  savoured  of a Diktat ad d ressed  to 
cou ntries  which did not agree  with som e of the p ro v is io n s  and m ore  e s 
p ecia lly , to those countries which w ere not represented  at the C onference 
The aim  of the C onference was to produce a convention which would be 
acceptable to as many countries in the w orld  as p oss ib le  The Convention 
should safeguard the rights and in terests  of the underdeveloped  countries 
and not be adopted by a chance m a jo r ity  which m ight rep resen t on ly the 
som ew hat eg ocen tr ic  in terests  of a sm a ll num ber o f States
64 The argument that the adoption of a tw o-th irds m ajority  rule would re 
sult in the failure of the Conference could be applied to any conference what
ever But other con ferences had adopted the rule and had not been failures 
In view o f the w ork  that was being done in the C om m ittee o f the W hole, he 
was inclined  to be op tim istic , but even assum ing the w orst -  that certa in  
a rtic le s  did not get a tw o-th irds m ajority  -  a ll that would happen would be 
that other com prom ise solutions would have to be put forw ard and discussed 
There was nothing trag ic o r  surprising  about that the sam e thing occu rred  
at all con feren ces
65 He could not regard the United Kingdom proposal as a com prom ise He 
had never heard that any such proposal had ever been made at any previous 
international con feren ce  -  which was hardly su rp ris in g  in view  of its i l 
log ica lity  It was hardly lik e ly  that a tw o -th ird s  m a jor ity  cou ld  be found 
fo r  the Convention as a whole if many of its a rtic le s  had been adopted by a 
sim ple m ajority  and w ere therefore unacceptable to a number of delegations 
In any ca se , a tw o -th ird s  m a jor ity  fo r  the C onvention  w ould not g ive the 
Convention the n ecessary  authority if the various articles had been approved 
only by sim ple m ajorities
66 M oreov er , the United K ingdom  p rop osa l could not be re co n c ile d  with 
Rule 33 o f the R ules o f P ro ce d u re  as it stood at presen t But if  the Con
fe re n ce  w ere  to  am end Rule 33, w ould a s im p le  m a jo r ity  o r  a tw o -th ird s  
m ajority  be required? It was obvious that the whole d iscu ssion  would start 
a ll over  again and the C onference would never get round to d iscu ssing  
m atters o f substance
67 He urged delegates to support the Soviet p rop osa l, which was both 
lo g ica l and p ra ctica l
68 The PRESIDENT put to the vote the Soviet proposal (C N -12 /8 ) that Rule 
33, paragraph 1, of the Rules of P roced u re  should read "D e c is io n s  o f the 
C onference on a ll m atters of substance shall be taken by a tw o-th irds 
m a jority  of the rep resen ta tives present and voting"
69 T here w ere  25 vo tes  m favour and 16 against with 8 abstentions The 
prop osa l was adopted

The m eetin g  r o s e  at 1 5 p m
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FOURTH PLEN ARY MEETING 

Saturday 18 M ay 1963, at 9 45 a m  

P resident M r LOKUR (India)

REPORT OF THE CREDENTIALS COMMITTEE

1 Mr de CASTRO (Philippines), Chairman of the Credentials Committee, 
presented its report (C N -12 /16), which was self-explanatory
2 Mr SEVClK (C zechoslovakia) said he could only vote fo r  the report on 
condition that it was p laced  on re cord  that his delegation did not recogn ize  
as having been issued  by the law ful G overnm ent of China the cred en tia ls  
issued  by a group of p erson s  who rep resen ted  no one but th em selves
3 M r VILKOV (Union of Soviet S oc ia list R epu blics) a ssoc ia ted  h im se lf 
with what had been said  by the delegate of C zechoslovak ia  The rea son s  
fo r  the Soviet delegation 's  attitude in the m atter had been given at the firs t  
p lenary m eeting i
4 M r BASSOV ( B ye lo ru ss ia n  Soviet S o c ia lis t  R e p u b lic ) and M r 
GASIOROWSKI (P oland) a ssoc ia ted  th em se lv es  with the v iew s e x p re sse d  
by the d elegates of C zech oslova k ia  and the Soviet Union
5 Mr CHANG (China) deplored the fact that certain delegations had intro
duced p olitica l propaganda into the w ork of the Credentials Com m ittee He 
was glad that ju stice  and good sense had preva iled  and that the Com m ittee 
had taken a w ise d ecis ion  which made it p oss ib le  fo r  h is delegation  to vote 
fo r  its report
6 M r M AURER (United States of A m e r ica ) supported  the C reden tia ls
C om m ittee 's  rep ort and con sid ered  that the action  it had taken regard in g  
the represen tation  of China was en tire ly  c o r r e c t  The question  of p arti
cipation in the C onference had been settled by the Board of G overnors, 
which had decided to send invitations to a ll M em bers of the A gency Since 
the R epublic of China was a M em ber of the A gency, it alone was qualified 
to represen t China at the C onference
7 M r THOMPSON (United Kingdom ) said h is delegation  would vote fo r
the Credentials C om m ittee 's  report so le ly  on the basis that the credentials 
submitted by the delegates attending the C onference were in order Its vote 
should not be regarded  as m any way constituting an exp ression  of view  as 
to the legal o r  other status of the authorities by whom those credentials had 
been issued
8 The r e p o r t  o f  the C red en tia ls  C om m ittee  (C N -12/16) w as a p p roved

CONSIDERATION OF ARTICLES APPROVED BY THE COMMITTEE OF THE WHOLE

9 Mr DUNSHEE de ABRANCHES (B razil), Rapporteur of the Committee
of the W hole, said that the Com m ittee had carefu lly  examined every article  
in the D raft Convention prep ared  by the In tergovern m en ta l C om m ittee

1 1st p lenary m eetin g  para 16
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(C N -1 2 /2 ), togeth er with w e ll o v e r  tw o hundred am endm ents The texts 
approved by the C om m ittee of the W hole in p rin cip le  had been  re fe rre d  to 
the Drafting Com m ittee, and the artic les  provisionally  adopted by the Draft
ing Committee w ere contained in the addenda to document C N -12/17 Those 
a r t ic le s  w ere  p rov is ion a l only m  that the D rafting C om m ittee had not yet 
had tim e to  ch eck  the con cord a n ce  o f the E nglish , F ren ch , R ussian  and 
Spanish versions The final text of the a rticles  adopted by the Drafting Com 
mittee would be available later in the day
10 The PRESIDENT, a fter paying tribute to the C om m ittee o f the W hole 
and the Drafting Com m ittee, said that in the circum stances he would regret
fu lly  have to ask delegations to vote fo r  the tim e being on the p rov is ion a l 
text and the amendments to it, on the understanding that if the text of a par
ticu la r  p ro v is io n  w ere  not m od ified  by the D rafting C om m ittee, such vote 
would be regarded  as final If the text w ere m odified  by the Drafting C om 
m ittee, he would draw the C on feren ce 's  attention to the change and put the 
p rov ision  as m odified  to a fre sh  vote

A r tic le  I  {CN-12/17/Add 1)

11 Mr ARANGIO RUIZ (Italy), presenting his amendment to paragraph 1(a) 
(C N -12 /1 4 /R ev  1), said that the statutes of m ost international organizations 
contained an explicit provision  to the effect that they should enjoy legal p er
sonality within the territory  of the host State He thought it was self-evident 
that to the extent that international organizations did enjoy such personality 
and could  th ere fo re  act as op era tors  under the law of the host State they 
should be brought within the sco p e  of the defin ition  m  paragraph  1 (a)
12 He s tre s s e d  that the Italian am endm ent left en tire ly  on one side  the 
p o ss ib ly  c o n tro v e rs ia l question  o f the in ternational p erson a lity  of in te r 
national organizations Its so le  purpose was to make explicit what was a l
ready probably im plicit in paragraph 1 (a), and if it were agreed in principle, 
it m ight be left to the D rafting C om m ittee to decide the m ost appropriate  
fo rm  of w ords
13 M r GHELMEGEANU (R om ania) said that international law , like the 
United Nations Charter, recogn ized  two types of international organization, 
intergovernm ental organizations and non-governm ental organizations Since 
it was not c lea r  whether the Italian amendment extended to the second type 
as w ell as to the f ir s t , he would be bound to oppose it
14 Mr TAGUINOD (Philippines) said he had no objection to the amendment 
in p r in cip le , but thought it might be better to d e fer  the question  until the 
Standing C om m ittee whose establishm ent was proposed  in the seven-nation  
draft resolu tion  (C N -1 2 /1 5 /R e v  1) had ca rr ie d  out its study of "p rob lem s 
a r is in g  m  connection  with the app lication  of the C onvention to a n uclear 
insta llation  operated  by, o r  under, the a u sp ices  of an in tergovernm ental 
organ ization "
15 M r VILKOV (Union of Soviet Socia list R epublics) said that the Com m ittee 
o f the Whole had never d iscussed  the question whether an intergovernm ental 
organ ization  could  act as op era tor  within the m eaning of the Convention 
He was th e re fo re  in agreem en t with the P hilippine delegate
16 M r GASIOROWSKI (Poland) a lso  agreed  with the Philippine delegate, 
e sp e c ia lly  bearing m  mind that the B ru sse ls  C on ference , a fter lengthy
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debate, had decided against including a p rov ision  bringing international o r 
ganizations within the scope of the B ru ssels  Convention
17 M r ARANGIO RUIZ (Italy) pointed out that the question  d is cu sse d  at 
the B ru sse ls  C on feren ce  had been  quite d ifferen t, nam ely w hether in ter 
national organizations could be assim ila ted  to licen sin g  States fo r  the pur
p ose  of the B ru sse ls  C onvention That was a v ery  com p lex  question  and 
a number of serious difficu lties arose in connection with it His amendment 
was entirely  innocent of any such im plications, and whether it was adopted 
o r  not would make no d ifferen ce  to the way in which his G overnm ent in ter
preted  paragraph 1 (a)
18 The PRESIDENT put the fir s t  alternative fo rm  of the Italian amendment
(C N -1 2 /1 4 /R c  1) to the vote
19 T here w ere  21 vo tes  m favour and 10 against, with 16 abstentions The 
am endm ent was adopted, having obtained the requ ired  tw o-th irds m a jority
20 M r VILKOV (Union of Soviet S ocia list R epublics) said that as a result 
of the vote, he w ished to make it c lea r  that it was the Soviet G overnm ent's 
view  that m the event of an international organization acting as operator -  
within the meaning of the Convention -  in any State where it was recognized 
as enjoying leg a l person a lity , liab ility  m resp ect of any resu lting  nuclear 
dam age would rest with that State itse lf, and with it alone
21 M r STEPHENSON (South A fr ica ), presenting his amendment to para
graph 1(d) (C N -1 2 /1 8 ), pointed out that under A r t ic le  IA  the C onvention  
might apply to nuclear incidents o r  nuclear dam age within the te rr ito ry  of 
a n on -con tractin g  State if the law of the InstaUation State so  p rov id ed  It 
was p oss ib le  that, at som e future date, portable re a cto rs  of the type to 
which the United States delegate had re ferred  m the Committee of the W hole2 
would operate on the te r r ito r y  of a n on -con tractin g  State His delegation  
a cco rd in g ly  p rop osed  that "In sta lla tion  State" shou ld  be defined  m  p a ra 
graph 1(d) as m eaning the C ontracting P arty  within w hose te r r ito ry  the 
nuclear installation was situated or if it was not situated "within the te r r i
tory  of any such State", the C ontracting Party by which or under the autho
rity  of which the nuclear installation  was operated That defin ition  would 
a llow  the Convention to be applied m  the case  o f an incident caused  by an 
instaHation operated by a C ontracting State, but which o ccu rre d  m  a non
contracting  State
22 The PRESIDENT put the South A fr ica n  am endm ent (C N -1 2 /1 8 ) to the 
vote
23 T here w ere  18 vo tes  m favou r and 3 against, with 24 abstentions The 
am endm ent was adopted, having obtained the requ ired  tw o-th irds m a jority
24 M r ENGLISH (United States of A m e r ica ) p resen ted  h is d e leg a tion 's  
am endm ent to  paragraph  l ( j ) ( i )  ( C N -1 2 /2 8) It in trodu ced  nothing r e v o 
lu tionary and w as intended m e re ly  to c la r ify  the text The United States 
was testing tra iler-m oun ted  m obile rea ctors  which could be quickly moved 
in case  of need to p rov ide  sou rces  of pow er and heat at perm anent, sem i
permanent and tem porary locations It was intended to make them available 
fo r  d isa ster  r e lie f m the United States and fore ig n  countries which wished 
to have them and it was anticipated that in the next few years a considerable 
num ber would be in operation  throughout the w orld  The r e a c to r s  would

2 2nd m eeting para 9
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be m ob ile  s o le ly  fo r  p u rp oses  o f tran sport and w ould op era te  only m  
a stationary condition  The fact that they could be transported  should not 
exclude them from  the Convention It was th erefore proposed to substitute 
fo r  the w ords "any nuclear r e a c to r  other than one with which a m eans of 
transport is equipped fo r  use as a sou rce  of pow er" the w ords "any nuclear 
reactor other than one with which a means of sea or a ir transport is equipped 
fo r  use as a source of pow er"
25 M r THOMPSON (United K ingdom ) supported the am endm ent When 
the p re lim in ary  w ork fo r  the C onference  had been done there had been no 
indication  that such installations would be likely  to exist
26 M r HARDERS (A ustralia ) and M r JARVIS (Canada) agreed  that such 
re a cto rs  w ere c lea r ly  com ing into being and should be covered  by the 
Convention
27 M r GHELMEGEANU (Rom ania) opposed the amendment
28 Mr LYTKIN (Union of Soviet Socia list Republics) p referred  the clearer  
definition m the Drafting C om m ittee 's text There w ere at present no such 
m obile  re a c to rs  In any case  they would begin  to operate on ly when they 
reach ed  the intended site and could  th ere fo re  be con sid ered  as stationary 
re a c to rs , like any other re a c to r  cov ered  by the Convention
29 The PRESIDENT put the United States am endm ent (C N -1 2 /2 8 ) to the 
vote
30 T here w ere 33 vo tes  m favou r and 11 against, with 5 abstentions The 
am endm ent was adopted, having obtained the req u ired  tw o-th ird s m a jority
31 Mr SCHEFFER (N etherlands) said that h is delegation 's amendment to 
paragraph l ( j) (m ) (C N -12/32) must be considered m relation to its proposal 
(C N -12 /31 ) to delete the last part of A rtic le  II, paragraph 1, beginning with 
the w ords "provided  that if nuclear damage is caused by "
32 The orig in a l definition  of n uclear installation  (C N -1 2 /2 ) had included, 
in paragraph  5 (c), any p la ce  w here n uclear m a ter ia l w as s to red , "o th e r  
than a place of storage incidental to the carriage  of such m ateria l", so that 
the op era tor  of such a p lace  of storage could not be con sid ered  as an 
operator within the meaning of the Convention Under the text of paragraph 
l ( j )  ( in ) as adopted by the D rafting C om m ittee, h ow ever, he m ight be so 
con sid ered , notwithstanding the p ro v iso  to A rtic le  II, paragraph 1 In the 
v iew  o f h is delegation  it would be better to delete  that p ro v is o , as it had 
p rop osed , and to r e s to re  to A r t ic le  I the orig in a l r e fe re n ce  to a p la ce  o f 
storage  incidental to the ca rr ia g e  of n uclear m a teria l
33 M r GOSS (United Kingdom ) believed  that it had not been the intention 
of the C om m ittee of the W hole that the re fe ren ce  should be rem oved  fro m  
A rtic le  I, and supported the amendment
34 M r SANALAN (Turkey) opposed the am endm ent, which would have a 
re s tr ic t iv e  e ffect con trary  to the in terests  of p oss ib le  v ict im s
35 Mr ZALDIVAR (Argentina) said that he could not accept the amendment 
because the phrase "incidenta l to the ca rr ia g e "  adm itted of d ifferent legal 
and tech n ica l in terpretations
36 Mr TRESSELT (Norway), Mr STEINWENDER (Austria) and Mr §EVClK 
(Czechoslovakia) supported the amendment
37 M r SPLETH (Denmark) supported the amendment, but considered that 
even if it was adopted the p rov iso  to A rtic le  II, paragraph 1 should be r e 
tained
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38 Mr STEPHENSON (South A frica ) suggested that the same consideration 
in regard to tem porary storage would apply to fa ctories  (paragraph l( j ) (n ) )  
and that the Drafting C om m ittee should th ere fore  con sid er the desirability  
o f making the proposed  re feren ce  applicable to the whole of paragraph 1 (3)
39 M r SCHEFFER (Netherlands) said, in rep ly  to the delegate of Turkey, 
that there was no intention of weakening the protection  fo r  possib le  victim s 
The p rop osed  am endm ent was intended so le ly  to make it c le a r  w here the 
lia b ility  lay
40 In reg a rd  to the point ra ise d  by the South A fr ica n  de lega te , he con 
sidered  that since the amendment related  only to ca rr ia g e  it could not be 
applied to any other part of paragraph l ( j )
41 Mr TREVOR (United Kingdom ), Chairm an of the Drafting Com m ittee, 
explained that the Drafting C om m ittee had recogn ized  that there should be 
no liability where storage was incidental to the carriage of nuclear m aterial, 
but had considered that the question was satisfactorily  covered  by A rticle  II, 
paragraph 1 If how ever the C onference wished to make it perfectly  clear 
that tem pora ry  storage installations should not be con s id ered  as nuclear 
installations within the m eaning of the Convention it should vote in favour 
of the N etherlands amendment
42 The Drafting C om m ittee con sidered  that the point ra ised  by the South 
A fr ica n  delegate was covered  m  the present draft
43 The PRESIDENT put the Netherlands amendment to paragraph l( j) (m ) 
(C N -12 /32 ) to the vote
44 T h ere  w ere  31 v o tes  m fa vou r and 8 against with 9 absten tions The 
am endm ent was adopted, having obtained the req u ired  tw o-th ird s m a jority
45 The PRESIDENT put to the vote A rtic le  I, as amended
46 T h ere  w ere  47 v o te s  m  fa v o u r  and none against, with 2 a b sten tion s  
A r tic le  I was adopted, as amended, having obtained the requ ired  tw o-th irds  
m ajority
47 Mr VILKOV (Union of Soviet Socialist Republics) said that his dele
ga tion 's  vote in favou r o f A r t ic le  I did not m ean that it had voted  f o r  the 
Italian amendment (C N -12 / 14 /R ev  1) The Governm ent of the Soviet Union 
did not con sid er itse lf bound by the C on feren ce 's  decision , by adopting that 
am endm ent to add to paragraph 1 (a) a re fe re n ce  to in ternational o rg a n i
zations en joying leg a l p erson a lity  under the law of the Insta llation  State
48 Mr P E T R Z e LKA (C zechoslovakia) and Mr GHELMEGEA.AU (Romania) 
associated  their delegations with that reservation

A rtic le  IA

49 Mr ARANGIO RUIZ (Italy) introduced his delegation 's proposal (C N -12/12) 
to add a p ro v iso  to A r t ic le  IA  to the e ffect that any com pensation  payable 
m respect of nuclear incidents occu rrin g  or nuclear damage suffered within 
the te r r ito r y  of a n on -con tra ctin g  State should not resu lt in red u cin g  the 
com pensation  available fo r  nationals of the C ontracting States to le s s  than 
US $ 5 m illion  By giving unlim ited d iscretion  to the law of the Installation 
State, A r tic le  IA  as it stood m ight open the way to undue extension  o f the 
C onvention's benefits to nationals of non-contracting States not having their 
habitual re s id en ce  m the te r r ito r y  of a C ontracting State An agreem ent
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on such extension  betw een a C ontracting State and a n on -con tractin g  State 
would operate d ire ct ly  m  favour of the nationals and resid en ts  of the non
contracting State, and indirectly in favour of the nationals of the Contracting 
State concerned, but to the detrim ent of the nationals and residents of other 
C ontracting States In addition, to allow  n on -con tractin g  States to benefit 
from  the provisions of the Convention would reduce their interest in becom 
ing parties to it
50 The delegation of India had introduced an amendment in the Com m ittee 
of the W holes with the intention of lim iting the d iscretion  of the Installation 
State The amendment now introduced by the Italian delegation had the same 
aim  but d ifferent w ording, designed to avoid the ob jection s by som e d e le 
gates to  the con cept of "p r io r ity "  fo r  nationals and res id en ts  o f the Con
tractin g  States
51 M r RAO (India) said that he had explained his d elegation 's  ob jection s 
to the p rin cip le  of A rtic le  IA  m  the C om m ittee of the W hole It would be 
an extraordinary situation to extend the benefits of the Convention to a non
contracting State without subjecting it to duties and obligations That would 
p rov ide no incentive fo r  a non -con tractin g  State to a cced e  to a convention 
M oreover, the article  was not in conform ity with the general rules of treaty 
law International law did not recogn ize as a general principle that a treaty 
stipulation  m  favou r o f a th ird  State could  with le g a l e ffe ct  be invoked by 
that State
52 It was extraordinary that the Conference should propose under the Final 
C lauses to restr ict the a ccess ion  of States to the Convention and at the same 
tim e should be prepared to extend its benefits to the non-contracting States 
who w ere not allowed to becom e parties
53 If the Italian amendment w ere not adopted his delegation would request
a separate vote on the w ords "unless the law of the Installation State so pro
vides o r ( except as provided m A rtic le  IB "  Should that request not be 
accepted , his delegation would vote against A rtic le s  IA  and IB
54 M r DONATO (Lebanon) endorsed those view s

55 M r DUNSHEE de ABRANCHES (B ra z il)  opposed  A r t ic le  IA  fo r  the
rea son s  g iven  by h is delegation  in the C om m ittee  o f the W h o l e 4 It w as 
con trary  to international law that the benefits  of the C onvention should be 
applied to non-contracting States Although the Italian amendment was in
tended to im prove the situation, his delegation  would vote against it as in
adequate
56 Mr VILKOV (Union of Soviet Socialist Republics) agreed that A rticle IA  
was unprecedented and in flagrant opposition  to the generally  acknowledged 
p r in c ip le s  of in ternational law The Italian  am endm ent did not a lte r  the 
p r in c ip le  and h is delegation  cou ld  not support it
57 M r M AURER (United States of A m e r ica ) said that an incident m ight 
o ccu r  f o r  w hich US $ 5 m illion  w as not enough to  p rov id e  com pen sation  
If non -con tractin g  States w ere entitled to benefit, the com pensation  ava il
able to  v ictim s in Contracting States would be reduced still further If 
A rtic le  IA  w ere retained m its present fo rm , an Installation State would be

3 3rd meeting paras 48 and 49
4 3rd meeting para 50
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com pelled  to provide additional funds to meet such a contingency His dele
gation therefore supported the amendment
58 The PRESIDENT put the Italian am endm ent (C N -1 2 /1 2 ) to the vote
59 T here w ere  23 v o tes  m fa vou r and 19 against with 5 absten tions The 
am endment was not adopted having fa iled  to obtain the requ ired  tw o-th irds  
m ajority
60 M r RAO (India) reca lled  that he had requested a separate vote on the 
last part of A rtic le  IA
61 Mr ARANGIO RUIZ (Italy), Mr DADZIE (Ghana) and M r de ERICE 
(Spam) supported the p rop osa l fo r  a separate vote on those w ords, which, 
in th eir  view , should be deleted
62 M r M AU RER (U nited States of A m e r ica ) opposed  a separa te  vote
63 M r SPLE TH  (D enm ark) opposing a separate  vote , co n s id e re d  that 
it would be b etter  to  have no p ro v is io n  at a ll than A r t ic le  IA  without the 
w ord s  which it had p rop osed  to  delete
64 The PRESIDENT put to the vote the Indian m otion  fo r  d iv is ion  o f the 
vote on A rtic le  IA  in a ccord a n ce  with Rule 37 of the Rules of P roced u re
65 T here w ere  26 v o tes  in favou r and 19 against with 5 abstentions The
m otion was ca rried
66 A fter som e d iscussion  as to the order m which the two parts of A rticle
IA  should be voted on, the PRESIDENT put to the vote firs t  the second part,
reading "u n less  the law of the Installation  State so p rov id es  o r  except as 
prov ided  m  A r t ic le  IB "
67 T here w ere  19 vo tes  m favou r and 23 against with 6 abstentions The
secon d  part o f  A r tic le  IA  was r e je c ted
68 The PRESIDENT put to the vote the f ir s t  part o f A r t ic le  IA
69 T here w ere  24 vo tes  in fa vou r and 21 against with 4 abstentions The
fir s t  part o f A r tic le  IA  was not adopted, having failed  to obtain the required
tw o-th irds m a jority

A r tic le  IB

70 M r RAO (India) fe lt that A rtic le  IB  should be deleted It had been de
pendent on A rtic le  IA  and served no useful purpose since the latter had been 
deleted Indeed it would only lead to confusion
71 M r DADZIE (Ghana) M r ZA L D IV A R  (A rgentina) and M r SP A C lL  
(C zech oslova k ia ) a greed  that A r t ic le  IB  should now be deleted
72 M r MAURER (United States of A m erica ) said that even m the absence 
o f A rt ic le  IA  it w as s t i ll  p o ss ib le  as a m atter of in ternational trea ty  law 
to assum e that the Convention applied  as betw een C ontracting  States ai d 
it was possib le  fo r  a country to take the view that it was under no obligation 
to  extend the p rov is ion s  of the C onvention to nationals of n on -con tractin g  
States o r  to incidents on such S tates' te r r ito r y
73 M r McKNIGHT (A ustra lia ) felt that A rtic le  IB  should be m aintained 
even if A rtic le  IA  had been deleted He drew attention to instances where 
it could apply to the advantage o f the Contracting States
74 Mr SCHEFFER (Netherlands) Mr de ERICE (Spain) and Mr THOMPSON 
(United Kingdom) agreed that the artic le  in question was still useful fo r  the 
reasons indicated by the Australian delegate
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75 Mr NORDENSON (Sweden) said that the Convention governed m principle 
a ll n uclear incidents and n uclear dam age caused by insta lla tion s m  Con
tracting  States The com petent cou rt would decide  m each s p e c if ic  ca se , 
accord ing to the ru les of international law, how far the Convention was ap
plicable He felt that A rticle  IB should be retained as it prescribed the com 
pu lsory  rule of international law If it were deleted certain  situations would 
not be covered  by the Convention
76 M r STEINWENDER (A ustria) shared the views of the Swedish delegate 
and would vote m  favour of A rtic le  I B
7 7 The PRESIDENT put A rtic le  IB  to the vote
78 T here w ere  25 vo tes  m favou r and 16 against with 7 abstentions The 
a rtic le  was not adopted, having fa iled  to obtain the req u ired  tw o-th irds  
m a jority

A r tic le  II (C N -12/17/Add 2)

79 Mr TRESSELT (Norway) presented the Norwegian amendment (C N -12/24) 
to  paragraph l (b ) (m )  which m e re ly  re fe r re d  to the p erson  operating the 
rea cto r  without giving any further cla rifica tion  In the opinion of his dele 
gation it should be c lea r ly  stated that liab ility  could only be tran sferred  to 
a person  who was covered  by financial security  and prop er legal safeguards,
l e authorized by law
80 The PRESIDENT put the N orwegian amendment (C N -12 /24 ) to the vote
81 T here w ere  21 vo tes  m favou r and 7 against with 20 abstentions The 
am endm ent was adopted, having obtained the req u ired  tw o-th ird s m a jority
82 M r SCHEFFER (Netherlands) withdrew his p roposa l fo r  deletion of the 
p ro v iso  to paragraph 1 (C N -12 /3 1 ) m  favour of the N orw egian amendm ent 
(C N -1 2 /2 6 ), which he con sid ered  m ore  p re c ise
83 M r TRE SSE LT (N orw ay) stated that the p u rpose  o f the p ro v is o  w as 
c learly  to ensure that where a nuclear consignment was sent from  one oper
ator to another only the op era tors  would be liab le  fo r  any nuclear damage 
caused N evertheless that idea was not stated in the Drafting C om m ittee 's 
text That text did not provide fo r  what happened when the consignment was 
taken m  charge during carriage  by the operator of a storage installation or 
when it le ft such an insta llation  He b e liev ed  h is am endm ent elim inated  
the doubt existing  on both points Although the m atter m ight be so lved  m  
a fa ir  m anner by the com petent court in accordance with the national leg is 
lation he fe lt that since the present Convention contained much detailed in
form ation on many subjects it should be as specific as-possible in the present 
paragraph
84 M r TREVOR (United Kingdom ), Chairman of the Drafting C om m ittee, 
stated that, a fter long and ca re fu l con sideration  the D rafting C om m ittee 
had been  unable to  find a c le a r  w ord ing that would co v e r  a ll p o ss ib le  
situations A ctually  there was only one p oss ib ility  not covered  by the 
Drafting C om m ittee 's  text nam ely w here an op era tor  had taken charge of 
a nuclear consignm ent without making the n ecessa ry  con tractual a rran ge
ments and the Com m ittee did not think that would give r ise  to any difficulty 
m practice
85 Mr TRESSELT (Norway) said it was a princip le of the Convention that
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a third party should not be liab le  m any c ircu m sta n ces  The am endm ent 
was n e ce ssa ry  to  safeguard  that p rin cip le
86 M r SEVfilK  (C zechoslovak ia ) said he could not support the Norwegian 
amendment, which would com plicate the text of the Convention unnecessarily 
There was, m oreover, a d iscrepancy between it and A rtic le  III A rtic le  III 
laid down absolute liability  fo r  nuclear damage but if the Norwegian amend
ment were accepted it might make liability subject to proof of nuclear damage
87 M r SPLETH  (D enm ark) thanked M r T re v o r  fo r  h is explanations and 
fu lly  supported the D rafting C om m ittee 's  text
88 The PRESIDENT put the N orw egian  am endm ent to the p ro v is o  at the 
end of paragraph 1 (C N -1 2 /2 6 ) to  the vote
89 T h ere w ere  3 vo tes  m fa vou r  and 33 against, with 9 absten tions The 
am endm ent was r e je c t e d
90 A fter  som e d iscu ss ion , M r TRESSELT (N orw ay) w ithdrew  the N or
wegian amendment to paragraph 6 (C N -12 /25 ) on the understanding that the 
D rafting C om m ittee w ould con s id er  fu rth er w hether the text cou ld  not be 
sim plified  and c la rified  so as to avoid any possib le  im pression  that an oper
ator could be exonerated even if liable under his national law
91 M r M AURER (United States of A m e rica ) m oved that a separate  vote 
be taken on the second sentence of paragraph 5 The m atter had been con
sidered  im portant enough fo r  re fe ren ce  to the Sub-C om m ittee on Relations 
with O ther International A greem en ts and should now be con s id ered  on its 
own m erits  It was only due to sp ecia l c ircu m stan ces  that the sentence in 
question had not been made a separate a rtic le
92 Mr A LL O TT (United Kingdom) opposed the m otion fo r  a separate vote 
which would p lace his delegation and many others in considerable difficulty
93 M r VILKOV (Union of Soviet S ocia list R epu blics) felt that it would be 
v ery  d ifficu lt to treat the two sentences separately  and th ere fo re  a lso  ob
je cted  to a separate vote
94 M r ZA LD IV A R  (A rgentina) fe lt that two d ifferent questions w ere  in 
volved  and supported the m otion  fo r  a separate vote
95 The PRESIDENT put to the vote the United States motion that the second
sentence of paragraph 5 be voted on separately
96 T here w ere  18 vo tes  m favou r and 19 against with 9 abstentions The 
m otion was r e je c te d
97 The PRESIDENT put to the vote A rtic le  II as amended
98 T h ere  w e r e  44 v o te s  in  fa v o u r  and none against, with 1 absten tion
A r tic le  II was adopted as amended, having obtained the requ ired  tw o-th irds  
m ajority
99 M r MAURER (United States of A m erica ) said his delegation had voted 
in favour of A rtic le  II as a w hole, but strongly  ob jected  to the second  sen
tence of paragraph 5, which it con sidered  inconsistent with the Convention 
and detrim ental to the in terests of v ictim s, operators and transport under
takings
100 Mr SPAClL (C zechoslovakia) said he had voted in favour of A rticle  II 
on the, understanding that the re fe ren ce  to A rtic le  IA  in paragraph 1 would 
be deleted by the Drafting Com m ittee
101 M r EDLBACH ER (A ustria) a ssocia ted  his delegation  with the state
ment of the United States delegate since paragraph 5 set out the prin cip le
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of channelling but did not give Contracting States an opportunity to establish 
strict conditions regarding the liab ility  of third parties
102 M r GIBSON B A R B O ZA  (B ra z il) a lso  a ssoc ia ted  his delegation  with 
the statem ent by the United States delegate

A r t ic l e  IIA

103 The PRESIDENT put A rtic le  II A, to which there were no amendments 
to the vote
104 T h ere  w ere  37 v o te s  m  fa v ou r  and none against with 8 a b sten tion s  
A r tic le  IIA  was adopted, having obtained the requ ired  tw o-th ird s m a jority

A r tic le  III (CN-12/17/Add 3)

105 Mr SCHEFFER (Netherlands), introducing his amendment (C N -12/34) 
said that, in his view, the inclusion of the concept of gross negligence would 
have undesirable and unforeseen  consequences in ca ses  w here the person s 
con cern ed  cou ld  not be cov ered  by insurance He fe lt that the concept o f 
g ro s s  n eg ligen ce  was against the w hole p r in c ip le  of the C onvention
106 M r PECK (United States of A m erica ) agreed that the concept of g ross  
n eg ligen ce  should be deleted  and that the lia b ility  of the op e ra to r  should 
only be a ffected  by the w ilfu l act o r  o m iss io n  of the v ic t im  A s it stood , 
the text was inconsistent with the p r in cip le  o f absolute liab ility  contained 
m  the Convention His delegation  th ere fo re  supported the Netherlands 
p rop osa l
107 Mr MAURER (United States of A m erica ) supported by Mr STEPHENSON 
(South A frica ) wondered if the best solution might not be to have a separate 
vote fir s t  on the words "e ith er from  the g ross  negligence of the person  
suffering the damage o r "  and then on the paragraph as a whole
108 M r ZALD IVA R  (A rgentina) fe lt that a question  of substance was in 
volved  and that a vote should be taken as to the p r in c ip le  of including o r  
deleting  the concept of g r o s s  n eg ligen ce
109 M r GIBSON BAR BO ZA  (B ra z il) pointed out that the o rd e r  of voting 
might a ffect the resu lt and p rop osed  that the C on ference  vote f ir s t  on the 
N etherlands amendment
110 M r SPA C lL  (C zech oslovak ia ) pointed out that a tw o-th ird s m ajority  
would be n ecessary  fo r  adoption of the Netherlands amendment In the case 
of the United States p rop osa l the C onference would have to d eci'le  f ir s t  as 
to whether a separate vote should be taken on the w ords in question and then 
i f  it so  decided , vote f ir s t  on those w ords and then on the paragraph as a 
w hole, a tw o-th ird s  m a jo r ity  being req u ired  fo r  both votes
111 Mr RAO (India) asked the Chairman of the Drafting Com m ittee to ex
plain the m eaning of the phrase " i f  its  law so p ro v id e s "  in paragraph 2 of 
A r t ic le  III Did that phrase which had not been used m the orig in a l text 
o r  m  the am endm ents, m ean that cou n tr ies  should apply the A r t ic le  only 
if national leg islation  existed or did it mean that they w ere under an ob li
gation to enact new leg islation  if they ratified  the Convention?
112 M r TREVOR (United Kingdom) Chairman of the Drafting Com m ittee, 
rep lied  that the w ords m  question had been inserted  a fter carefu l con 
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sideration  by the D rafting C om m ittee which understood that the intention 
was to leave the m atter flex ib le  Each country was free  to take such action 
as it thought fit accord in g  to the present state of its national leg is la tion  or 
to take advantage of the provision  by enacting further legislation No country 
would be obliged to enact new legislation  if it ratified  the Convention
113 M r SCH EFFER (N etherlands) w ithdrew  the N etherlands amendm ent 
(C N -1 2 /3 4 ) in favou r o f the United States p ro p o sa l fo r  a separate  vote on 
the w ords "e ith er  from  the g ro ss  negligence of the person  su ffering  the 
damage o r "  in paragraph 2
114 M r THOMPSON (United Kingdom ) stated that h is delegation  had ob
jected  to the addition of the idea of g ro ss  negligence to the orig inal text but 
now p re fe rred  to retain  the Drafting C om m ittee 's  text
115 Mr de ERICE (Spain) agreed with what had been said by the B razilian 
delegate If the Netherlands amendment w ere voted on firs t it would require 
a tw o-th ird s m ajority , w hereas if the w ords "e ith er  fro m  the g ro ss  negli
gence of the person  su ffering  the dam age o r "  w ere  voted  on fir s t , those 
w ords would requ ire a tw o-th irds m ajority  The Spanish delegation was in 
favour of retaining those w ords He th erefore reintroduced the Netherlands 
amendment and would vote against it
116 Mr RAO (India) and M r SCH EFFER (N etherlands) asked whether it 
was p e rm iss ib le  to in troduce an amendment and vote against it
117 The PRESIDENT said that there w as no ob jection  under the R ules of 
P ro ce d u re  to subm itting an am endm ent and voting against it He put the 
Netherlands ameijdment (C N -12 /34) as rein troduced  by Spam, to the vote

118 T here w ere  13 vo tes  m favour and 26 against with 7 abstentions The 
amendment was r e je c ted
119 M r M AURER (United States of A m erica ) renew ed his p rop osa l fo r  a 
separate vote on the w ords re fe rre d  to
120 M r de ERICE (Spam) pointed out that the United States p ro p o sa l 
amounted to the recon sidera tion , within the meaning of Rule 34, o f a p roposa l 
already voted on The re jection  of the Netherlands amendment reintroduced 
by h is delegation, meant that the p rop osa l to delete ihe re fe re n ce  to g ross  
negligence had been re jected  and he th ere iore  thought that a tw o-th irds 
m ajority  would be n ecessa ry  be fore  a separate vote could be taken

121 The PRESIDENT ruled that, since the Netherlands amendmert had been 
re je c ted , th ere  was no question  of re con s id era tion  The C on feren ce  was 
now voting on the Drafting C om m ittee 's text and every delegate was entitled 
to request a separate vote
122 Mr SPAfilL  (Czechoslovakia) and Mr VILKOV (Union of Soviet Social
ist Republics) opposed the proposal fo r  a separate vote
123 The PRESIDENT put to the vote the United States p rop osa l that there
should be a separate vote on the w ords "e ith e r  fr o m  the g ro s s  neg ligen ce  
of the p erson  su fferin g  the dam age o r "  in paragraph 2 of A r t ic le  III
124 T here w ere 17 votes m favour and 23 against with 7 abstentions The
proposal was re je c ted
125 M r McKNIGHT (A ustralia) wished it to be p laced  on re co rd  that the
C om m ittee's discussions on paragraph 5 of A rticle  III would be of no aid what
ever m interpreting the paragraph since the C om m ittee had been m ore  or
le ss  equally divided between two opposite view s
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126 M r THOMPSON (Umted Kingdom ) associated  h im self with the state
ment of the A ustralian delegation regarding paragraph 5
127 M r MAURER (United States o f A m erica ) fe lt that the d iscu ssion s on 
the fo rm e r  text of paragraph 5 w ere not relevent to the paragraph's present 
meaning, since the paragraph now had a new introductory phrase
128 M r de CASTRO (Philippines) said that in his delegation 's  view  p a ra - 
graph7(b) m the Drafting C om m ittee 's text would m effect nullify paragraph 1 
of A rtic le  IV
129 M r TREVOR (United Kingdom), Chairman of the Drafting Committee, 
said that the C om m ittee had not been able to give fu ll con sideration  to the 
sub-paragraph in question and that som e of the m em bers fe lt it did not r e 
flect the substance of the amendment on which it was based The sub- 
paragraph would th ere fo re  have to  be redra fted  and he p rop osed  that the 
vote be  d e fe rred
130 It was s o  a g reed  5
131 Mr GIBSON BARBOZA (B razil) stated that when A rtic le  III was voted 
on his delegation would request a separate vote on paragraph 3(b) He felt 
that the exception m that sub-paragraph would be open to wide interpretation 
which might be detrim ental to v ictim s of nuclear damage

The m eeting r o s e  at 1 5 p m

FIFTH PLENARY MEETING

Saturday 18 M ay 1963 at 3 20 p m

P resident Mr LOKUR (India)
(fo r  part of the m eeting) Mr DADZIE (Ghana)

i

CONSIDERATION OF ARTICLES APPROVED BY THE 
COMMITTEE OF THE WHOLE (continued)

A r tic le  IV

1 Mr STEPHENSON (South A frica ) introducing his amendment to para
graph 2 (b )(C N -l2 /20 ) said his delegation  con sid ered  it d es ira b le  to om it 
the referen ce  to the lim it established by the Contracting Party and that fo r
three reasons F irstly  the provision would result in discrim ination against
an Installation State which was m ore  restricted  in its capacity to in crease 
the lim it than a n on -insta llation  State an Installation State would be r e 
stricted  to the $ 5 m illion  lim it w hereas a non-installation  State could in
crea se  the lim it to $ 10 m illion  and the prem ium s concerned would be a l
m ost doubled Secondly lim its  would vary in an Installation State w here 
there was m ore than one installation F or example South A frica  was about 
to set up a 20-m egaw att resea rch  re a c to r  and another very  sm all one m a

5 Consideration of Article III was resumed at the 7th plenary meeting (paras 1 14)
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university the lim its fo r  those installations would naturally d iffer and the 
sub-paragraph did not make c lea r  whether the sm allest or the largest limit 
was the one to which the liab ility  could  be in crea sed  fo r  the tran sp ort of 
n u clear m a ter ia l through South A fr ica  T h ird ly , the su b -paragraph  was 
based on the axiom  that the tran sport r isk s  o f the b iggest op era tor  w ere 
le s s  than the installation  r isk s  of the sm allest op era tor That was an ir 
rational view fo r  a reactor might be situated in a rem ote part of the country 
where the possib ility  of o ff-s ite  damage would be alm ost negligible whereas 
transport risks were greater since the m aterial would pass through thickly 
populated areas
2 His delegation a lso  proposed deletion of the last part of paragraph 2(b) 
where it was said that any higher lim it established by virtue of paragraph 1 
should not exceed  $ 10 m illion  That figure might prove inadequate fo r  
States with la rge  p orts , fo r  exam ple fo r  the United A rab R epublic where 
property  in the region  of the Suez Canal would if dam aged in a fu ll-s ca le  
incident probably cost over $ 100 m illion  On the other hand increasing 
the lim it to say $ 70 m illion  might lead to a situation where States would 
hold others to ransom  with regard to nuclear m aterial passing through their 
territory
3 Any fixed lim its w ere th erefore  objectionable and the only reasonable 
solution was to establish a sliding sca le , which might be done by an expert 
group under the Board of G overnors If the C onference were to decide that 
it would be d esirab le  fo r  the B oard of G overn ors to establish  a com m ittee 
responsib le  for the exclusion of sm all quantities of m aterials from  the scope 
of the Convention it would only be a log ica l developm ent to ask that com 
m ittee to estab lish  sp e c if ic  c r ite r ia  to govern  m axim um  p e rm is s ib le  in
c re a se s  in lim its  of liab ility  The com m ittee would not need to establish  
s p e c if ic  quantities fo r  each area , but it cou ld  certa in ly  w ork  out certa in  
p rop ortion s , such as the value of p rop erty  within a f i fty -m ile  radius 
o f certain  points with 50 per cent added value fo r  damage to human beings 
and the p arties  would be left to settle on the amount of dam age within that 
form ula  In m odern  tim es , when cost accountants w ere able to determ ine 
overh eads and red u ction s with great a ccu ra cy , it w as anom alous fo r  the 
C onference to speak in term s of im aginary figures and global amounts The 
South A frican  proposa l provided a means of relating those figures to reality
4 M r SPAClL (C zechoslovakia) said that while his delegation had som e 
sympathy with the South A frican  amendment, it believed  that the inherent 
risk  involved in the transport of nuclear m ateria l was in fact le ss  than that 
entailed by the operation  of installations fo r  one thing nuclear m ateria ls 
in transit n ever rep resen ted  m ore  than a sm a ll p rop ortion  o f the c r it ica l 
m ass He doubted, m o re o v e r , whether the B oard of G overn ors and its p ro 
posed expert com m ittee would be in a position  to go into sufficient detail to 
establish  a sca le  which would re fle ct the rea l risk  of transport
5 M r ZALD IVA R  (Argentina) said that he too was unable to support the 
South A frican  amendm ent F o r  better or w orse  paragraph 2 laid down a 
definite lim it fo r  the increase of liability and when the Convention was rati
fied , op era tors  and in su re rs  m ust know what that lim it w as The South 
A fr ica n  am endm ent in troduced  an elem ent of uncertainty p a rticu la rly  m 
leaving the decision  to the Board of G overnors whose m em bership changed 
every year
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6 Mr RAO (India) agreed that it would be better to leave the decision  
to the C ontracting Party and not to the B oard o f G overnors, which might not 
have at its d isposa l a ll the data n ecessa ry  fo r  a decision
7 He asked the South A frican  delegate to explain the meaning of the last 
phrase o f h is amendm ent The w ords "the te r r ito ry  through which it w ill 
be ca rr ie d "  might r e fe r  to the te r r ito ry  of a n on -con tractin g  State o r  that 
of a Contracting State which latter under the general rules of international 
law might not allow such carriage unless the principle of sub-paragraph (a) 
were observed Nor was it c lear whether the com m ittee set up by the Board 
o f G ov ern ors  w as to be given  p ow ers  to a ppra ise  the natural fea tu res  of 
t e rr ito ry  through which the m ateria ls  might be ca rr ie d  with a view to de
term in ing p oss ib le  dam age
8 Mr STEPHENSON (South A frica) pointed out that the Czechoslo\ak dele
gate had fa iled  to take into con sideration  the im portance of the location  of 
a n uclear r e a c to r , w hatever the danger of its  c r it ic a lity  m ight be If it 
w ere situated m a sufficiently rem ote area there was no danger of o ff-s ite  
damage and damage to on -site  property was excluded from  the Convention
9 In rep ly  to the A rgentine rep resen ta tiv e 's  argument that the situation
would be uncertain owing to changes in the m em bership of the Board of 
G overnors his delegation had secured an assurance from  the Drafting Com
m ittee that sub-paragraph (a) was meant to cover only the lim it of liability 
fo r  a s p e c if ic  consignm ent T here  was no intention of allow ing one State 
to im pose an a rb itra ry  standing lim it on another >
10 F inally  m rep ly  to the Indian delegate, he pointed out that m  view  
of the p rov is ion s  o f sub-paragraph  (a) the phrase in question could apply 
only to the te r r ito r ie s  of the C ontracting P arties  The expert com m ittee 
would not be a fa ct-fin d in g  body but would sim ply establish  a form ula  on 
the basis of which damage caused by sp ec ific  incidents might be calculated
11 Mr VILKOV (Union of Soviet Socialist Republics) said that his delegation 
had obtained an expert opinion on the technical aspects of the question The 
conclusions of the experts w ere that risk s  from  nuclear installations w ere 
greater than those involved by transport of m aterials and that if $ 5 m illion 
was taken as a minimum lim it there were no grounds whatsoever for estab
lishing a higher lim it for the transport of nuclear material The Soviet dele
gation had accord in g ly  voted m  favour of the United K ingdom  p ro p o sa l to 
delete paragraph 2 in the C om m ittee of the Whole and although it shared 
som e of the m isg iv in gs o f the South A fr ica n  delegation , it would not vote 
fo r  the amendment because it was based on the sam e erron eou s p rem ises  
as paragraph 2 itse lf He requested  a separate vote on that paragraph
12 Mr RAO (India) thanked the South African delegate fo r  his clarification, 
but pointed out that no ru le  of international law prov ided  fo r  the inherent 
right of transit through the te rr ito ry  of another State such transit must be 
regulated by the country through whose te rr ito ry  the m ateria l was to pass 
and that State was th ere fore  entitled to subject the transit o f nuclear m a
ter ia ls  to certa in  conditions m ord er to protect its citizens A ccord in g ly  
he could not agree that d ecis ions on increasing the lim it of liability  should 
be left to the Board of G overnors On the other hand the matter should not 
be left to the arb itrary  decision  of the country of transit, and it was justifi
able to lay down a set lim it fo r  the in crease of liability, to avoid later m is
understandings M oreover if the Board of G overnors decided to increase
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the lim it in e x ce ss  of $10 m illion , the State con cern ed  m ight not be in a 
position  to pay The whole question  m ight be re con s id ered  at a rev is ion  
con feren ce , but a sp e c if ic  lim it should be set fo r  the tim e being
13 The PRESIDENT put to the vote the South A frican  amendment (C N -12/20)
14 There were 5 votes m favour and 33 against, with 7 abstentions The
amendment was rejected  f o  i '
15 Mr SCHEFFER (Netherlands) introducing his amendment to paragraph 
2(b) (C N -12 /36 ), observed  that the C om m ittee of the Whole had adopted 
the figure o f $10 m illion  without d iscu ss ion  The Netherlands delegation 
con sidered  that the figu re  was somewhat low and that the sam e protection  
should be afforded to possib le  v ictim s of incidents arising from  the transit 
of nuclear m aterials as in the case of other form s of international carriage 
M oreover, since many countries intended to enact leg isla tion  fo r  a higher 
lim it than $ 1 0  m illion , it seem ed advisable to allow  fo r  that possib ility  by 
ra ising  the lim it to $15 m illion
16 M r RAO (India) con sid ered  that the p rop osed  figu re  was absolu tely
arb itrary  The lim it could not be governed by national law or  capacity  to
pay there must be,an ob jective  cr iter ion
17 Mr SCHEFFER (Netherlands) said that all the figures cited during the 
Conference w ere m ore or less  arbitrary, since fortunately no very serious 
nuclear incidents had yet taken place His delegation had proposed  the f i 
gure o f $15 m illion  to take into account the wish expressed  by a number of 
delegations to set the lim it higher than $ 1 0  m illion
18 M r RAO (India) said that, sin ce  the N etherlands delegation  had no
sp e c if ic  rea son  fo r  p rop osin g  its fig u re , he w ould p r e fe r  to abide by the 
D rafting C om m ittee 's  text 1
19 M r DADZIE (Ghana) en d orsed  the Indian d e le g a te 's  view
20 Mr MAUSS (France) said he could support the Netherlands amendment 
as a com prom ise solution of a difficult problem
21 The PRESIDENT put to the vote the N etherlands am endm ent to p ara 
graph 2(b) (C N -12 /3 6 )
22 There were 1 7 votes m favour and 23 against, with 7 abstentions The 
amendment was rejected
23 Mr -SCHEFFER (Netherlands) introducing his amendment to paragraph 
2(c) (C N -12 /35 ) said that the exem ption in respect of specia l cases of transit 
was not clear enough and went too far The term  "innocent passage" without 
any qualification was too broad, and h is 'de legation  had th ere fore  proposed  
including the w ords "through  the te r r ito r ia l sea " in o r d e r  to c la r ify  the 
the p rov ision  it had grouped innocent passage and overflight together It 
had also thought it necessary to lim it entry in the internal waters ’and landing 
from  the a ir to cases of urgent d istress
24 M r GHELImEGEANU (Rom ania) opposed the Netherlands amendment 
The prov ision  had'gone through four stages The Intergovernm ental Com 
m ittee 's  text had rightly contained no re feren ce  to innocent passage, over
flight o r  landing it had then been proposed  to provide fo r  right of innocent 
p assage  m  the te r r ito r ia l  sea  the w ord in g  p rop osed  by the D rafting 
Com m ittee mentioned innocent passage and landing from  the a ir without any 
qualification  and now the N etherlands am endm ent went to the extrem e of 
allowing not only innocent passage through the te rr ito r ia l sea ,1 but entry in 
the internal w aters
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25 Under international law and the existing international agreem ents on the 
te rr ito r ia l sea innocent passage was sub]ect to the sovereignty of each 
State A rtic le  14, paragraph 4, of the Convention on the T e r r ito r ia l  Sea 
and the Contiguous Zone provided  that passage  was innocent so  long as it 
was not prejud icia l to the peace, good order or security of the coastal State 
it was therefore  fo r  the coastal State itse lf to ensure the security of its ter 
r ito r ia l sea, and a ship carrying nuclear m aterials could not autom atically 
be deem ed to en joy the right of innocent passage That was fu rth er con 
firm ed by A rticle  16, paragraph 1, of the same Convention, which provided 
that the coasta l State might take the n e ce ssa ry  steps in its te r r ito r ia l sea 
to prevent passage which was not innocent It was th erefore  fo r  the signa
tory  States of that Convention to determ ine whether o r  not passage was in
nocent the Conference was not competent to make any decision on the matter 
The same applied to the case of overflight and especially to the right to enter 
the internal w aters of a State The Netherlands amendment was th erefore  
both redundant and dangerous
26 M r RAO (India) con sid ered  that the N etherlands am endm ent, though 
it somewhat im proved the Drafting C om m ittee 's  text, still went beyond the 
scope and intention of the Convention Innocent passage was m ost commonly 
con cern ed  with passage through the te r r ito r ia l sea , but the lim its  o f the 
te rr ito r ia l sea had not been defined at either of the C onferences on the Law 
of the Sea "innocent p a ssage" w as th ere fo re  an im p re c ise  te rm  On the 
other hand, overfligh t was c le a r ly  defined in the 1944 C hicago Convention 
on International C iv il Aviation, and there was no need to m ention it in the 
present instrum ent
27 He asked fo r  a separate vote on paragraph 2(c)
28 Mr GASIOROWSKI (Poland) said the log ica l conclusion from  paragraph 
2, taken las a whole, was that a State should exam ine each individual case 
to decide whether the risks were greater or less  in som e cases than in others 
and should be able to fix  a higher or low er lim it accord in gly  That opened 
the door to unlim ited d iscrim ination
29 In prin cip le  all States had the right of innocent passage, which the 
coa sta l State w as obliged  to re co g n ize  but under paragraph 2(c) innocent 
passage covered  transport of nuclear m ateria ls, which was obviously con
tra ry  to cu stom ary  international law The B ru sse ls  C onference had been 
held with the purpose of making sp ecia l p rov is ion s  fo r  nuclear ships, but 
its p rov isions would be nullified by the im plication  that the carriage  of 
nuclear m ateria l could be included m  innocent passage
30 A som ewhat s im ila r  situation a rose  with regard  to overfligh t Under 
A rtic le  5 of the C hicago Convention, and a correspon d in g  p rov ision  m the 
p a ra lle l convention  regu lating  scheduled  in ternational a ir  s e r v ic e s ,e a c h  
C ontracting State agreed  that a ll a ir c ra ft  o f the other C ontracting States 
should have the right to make flights into o r  in transit non-stop  a cro ss  its 
territory  The idea that that right should extend to aircraft carrying nuclear 
m aterial was quite unacceptable
31 The Netherlands amendment went even further than the Drafting Com 
m ittee 's  text, by admitting the right of States to enter the internal waters 
of another State He would th ere fore  vote against that amendment and 
against paragraph 2 as a whole
32 M r VILKOV (Union of Soviet S ocia list R epublics) pointed out that the
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right of innocent passage applied to the passage of ships but said nothing 
about th e ir  ca rg o e s  and, s in ce  the C on feren ce  w as dealing with ca rg oes  
there was no d ire ct  connection  with the right of innocent passage as such
33 M r MAURER (United States of A m erica ) said that the idea m e v ery 
on e 's  mind was to leave the law on the subject unchanged and that idea was 
best expressed in the Drafting C om m ittee's text He disagreed with the re 
fe ren ce  to internal w aters in the Netherlands amendment, since the right 
o f entry in ca ses  of urgent d is tress  applied only to the te rr ito r ia l sea He 
asked fo r  a separate vote on the words "and in no case shall exceed US $10 
m illion " in paragraph 2(b) becau se  he con sid ered  that there had not been 
enough d iscu ss ion  of the figu re  in the orig in a l debate
34 The PRESIDENT put the N etherlands am endm ent to paragraph  2(c) 
(C N -1 2 /3 5 ) to the vote
35 T here w ere  7 votes  m favour and 28 against, with 12 abstentions The 
am endm ent was r e je c te d
36 M r MAURER (United States of A m erica ), asking fo r  his proposed vote 
on paragraph 2(b) to  be taken firs t , said that he was opposed to a separate 
vote on paragraph 2 as proposed  by the Soviet delegate since paragraphs 1 
and 2 form ed  a com plete  whole
37 M r THOMPSON (United Kingdom ) and M r SPAC lL  (C zechoslovak ia ) 
w ere  m  fa vou r of a separate vote on paragraph 2, but opposed the United 
States m otion fo r  a separate vote on part of paragraph 2(b) since paragraph
2 form ed  a com plete whole
38 The PRESIDENT put to the vote the Soviet d e lega te 's  m otion fo r  a se 
parate vote on paragraph 2
39 T here w ere  27 vo tes  m  favou r and 12 against with 8 abstentions The 
m otion was ca rried
40 M r DONATO (Lebanon) supported the United States m otion fo r  a se 
parate vote on the last clause of paragraph 2(b) While it was true that para
graph 1 fixed  a m inim um  lim it, paragraph 2 should not fix  a set maximum

41 M r RAO (India), on a point of order, said that the vote on the Nether
lands amendment to  paragraph 2(b) had settled  the question  of a figu re  so  
that if there was a further vote, it could only be by way of reconsideration  
of the previous vote
42 The PRESIDENT ruled  against the point of o rd er  ra ised  by the Indian 
delegate and put to the vote the United States m otion fo r  a separate vote on 
the last clause of paragraph 2(b)
43 T here w ere  21 vo tes  m favou r and 23 against with 4 abstentions The 
m otion was r e je c te d
44 M r THOMPSON (Umted Kingdom) and M r MAURER (United States of
A m erica ), ob jecting  to the Indian m otion fo r  a separate vote on paragraph 
2(c), said that sub-paragraphs (a), (b) and (c) constituted a whole In their 
view , sub-paragraphs (a) and (b) would only be sa tis fa ctory  if qualified  by 
sub-paragraph (c)
45 The PRESIDENT put the Indian m otion to the vote
46 T here w ere  10 vo tes  m favour and 19 against with 18 abstentions The 
m otion was r e je c ted
47 Mr MAURER (United States of A m erica ) asked p erm ission  to d iscuss
the m erits of paragraph 2
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48 Mr PETRZELKA (Czechoslovakia) on a point of order, said that since 
voting had started interventions could only be on points of order
49 The PRESIDENT upheld the C zechoslovak delegate 's  point of order and 
put A rtic le  IV paragraph 2 to the vote
50 T here w ere 32 votes m favour and 17 against with 7 abstentions Para
graph 2 was not adopted having fa iled  to obtain the r eq u ir ed  tw o -th ird s  
m a jo r ity  >
51' M r M AURER (United States o f A m e r ica ) and M r JARVIS (Canada) 
said that they would vote against A rticle  IV since the re jection  oi paragraph
2 had rem oved  a vast amount of the substance of the A rtic le  They wished 
to re co rd  that they found the figure in paragraph 1 unrealistic in view of the 
potential damage caused by a nuclear incident They hoped that States would 
individually ra ise  the lim it
52 The PRESIDENT put to the vote A rtic le  IV, as amended l e with the 
exclusion  of paragraph 2
53 T here w ere 38 votes m favour and 8 against with 1 abstention A rtic le
IV  was adopted as am ended having obtained the r eq u ired  tw o-th ird s  
m a jo r ity

'i

A r tic l e  V  4
I

54 The PRESIDENT put A rtic le  V to the vote
55 T h ere w ere  46 v o tes  m  fa vou r and none against with 1 abstention
A r t ic le  V was adopted, having obtained the r eq u ired  tw o -th ird s  m a]ont\

A r t ic l e  VI

56 M r TREVOR (United Kingdom ), Chairman of the Drafting Com m ittee 
said  that the rea son  fo r  the A rgentine p rop osa l fo r  the in sertion  o f " p r o 
v in ces" had been appreciated, but the w ord had been om itted since a ll con
stituent su b -d iv is ion s w ere covered  by the w ords "su ch  as" and it had been 
felt that the express mention of provinces would throw doubt upon the meaning 
of "constituent sub-d iv isions"
57 , A r tic le  VI was adopted unanimously
58 Mr PAPATHANASSIOU (G reece) wished to record  that his delegation 's
vote m favou r of A rtic le  VI was not to  be in terpreted  as a renunciation of
the right to make the n ecessary  prov isions to ensure re cip rocity  in the field
of rights and ob ligations aris in g  out of paragraph 1 of that A rtic le

A r tic le  VI A  ‘

59 M r MAURER (United States of A m erica ) w ished to re co rd  his under
standing that, w here the lim it of $5 m illion  was not exceeded , the A rtic le  
did not authorize a State to reduce com pensation  cla im ed  whether fo r  da
m age to p erson s  o r  to property
60 The PRESIDENT put A rtic le  VI A to the vote
61 T here w ere 44 votes m favour and 1 against, with 3 abstentions A rticle  
VI A was adopted having obtained the requ ired  tw o-th irds m ajority
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62 M r ARANGIO RUIZ (Italy), introducing his am endm ent (C N -1 2 /2 9 ), 
said that the text proposed  by the Drafting Com m ittee perm itted an Instal
lation  State to leg is la te  as it thought fit, prov ided  that the lim it la id  down 
by virtue of A r t ic le  IV was not exceed ed  He pointed out that that mignt 
lead to discrim ination against victim s since it could be taken that A rticle  XI 
did not apply
63 M r ENGLISH (United States of A m e rica ) supported the am endm ent 
since A rticle  VII was not intended to peim it derogation from  the Convention 
m e re ly  to a llow  s o c ia l benefit sch em es  to c la im  w h ere  n e ce s s a ry
64 The PRESIDEN T put the Italian am endm ent (C N -1 2 /2 9 ) to the vote
65 There were 30 votes m favour and 3 against with 12 abstentions The 
amendment was adopted having obtained the required two-thirds majority
66 Mr de CASTRO (Philippines), on a point of order, said that the dele
tion  of A rtic le s  I A and I B im plied  the deletion  of the w ords " o r  under the 
law of a n on-con tractin g  State" from  paragraph 2
67 Mr TREVOR (United Kingdom ) Chairman of the Drafting Com m itte(e 
said that that was not the ca se  since A rtic le  I A dealt with the question  of 
extending application  of the whole Convention w hereas A rtic le  VII p ara 
graph 2, dealt only with sp e c if ic  ca ses
68 The PRESIDENT put to the vote A rtic le  VII as am ended
69 There were 47 votes m favour and none against, with 1 abstention 
A rticle VII was adopted, as amended having obtained the required two- 
thirds majority

A rticle VIII

70 Mr GIBSON BARBOZA (B razil), introducing the 12-nation amendment 
(C N -12 /22 ), said that although the prin cip le  of right of recou rse  em bodied 
in that amendment had been extensively  d iscu ssed  in the Com m ittee of the 
Whole, ithadfa iled  to win the support of a m aionty  However, the sponsors 
considered  that prin cip le  to be so essentia l to the Convention that they felt 
com pelled  to reintroduce the m atter It had been argued that a right of re 
co u rse  w as con tra ry  to the p rin cip le  of absolute lia b ility  of the op era tor  
and to the principle of channelling But nothing m the proposed amendment 
derogated  fr o m  the lia b ility  o f the op era tor  m  re sp e c t  of the v ic t im  of a 
nuclear accident It had a lso  been cla im ed  that a right of re co u rse  would 
ham per the developm ent of the nuclear energy industry In the sp on sors ' 
view , it would m ere ly  im pose som e lim itation  on the absolute freed om  of 
m anufacturers and suppliers from  liability The purpose of the Convention 
was not, as the opponents of re co u rse  w ere arguing to p rotect the v ictim  
and help the nuclear industry, but to p rotect the v ictim  without ham pering 
the industry Those opponents seem ed concerned mainly with the financial 
in terests of m anufacturers and supp liers, but su rely  those in terests w ere 
not param ount It should a lso  be borne m  mind that there would be very  
few  instances in which the operator would be able to prove fault on the part 
of m anufacturers or suppliers and hence there was no lustification for setting 
aside the universally accepted princip le ot right oi recou rse

Article VII
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71 M r TAGUINOD (Philippines) said his Governm ent strongly supported 
the 12-nation amendment He d isagreed  that the right of re co u rse  would 
in terfere  with the developm ent of the atom ic energy industry Account had 
to be taken not only of the in terests of that industry in the m ore  developed 
countries, where most of the m anufacturers and suppliers of equipment were 
located , but a lso  of the need to prom ote the industry in the developing 
countries C onsidering the high in itial costs  of setting up pow er rea cto rs , 
operators in developing countries would be d iscouraged  if, owing to the ab
sence of a right of recou rse , they a lso  had to assum e the burden of liability 
fo r  faulty m ateria l It would be argued that the operator could take out in
surance to  c o v e r  such lo s s  But why should not such in su ran ce be borne 
by the m anufacturer, supplier or c a r r ie r ’  A s regards the princip le  of ab
solute liab ility  of the op era tor , su rely  that did not m ean that the op era tor 
had no r e co u rse  against p erson s  at fault in a nuclear incident

72 M r THOMPSON (United K ingdom ) said that the question  of r e co u rse  
had already been fu lly  debated in the C om m ittee of the W hole and his dele
gation had been deeply im p ressed  by the s in cer ity  o f those who advocated 
extensive rights of recou rse  N evertheless, he felt that the sponsors of the 
12-nation  am endm ent had not taken fu ll account of its  im p lica tion s The 
C onference seem ed to be in general agreem ent as far as the rights of victim s 
w ere concerned, and those rights w ere unaffected by the present argument 
The cleavage seem ed to be between those countries which were the principal 
suppliers of equipment and transport se rv ice s  and those which, fo r  the tim e 
being, w ere com pelled  to depend on them m those respects It was not true, 
how ever, that the fo rm e r  w ere concerned  m ainly with the in terests of sup
p lie rs  They, like the spon sors  of the amendment, w ere in terested  in the 
achievem ent of cheap, e ffic ien t nuclear pow er which could  be used fo r  the 
good of a ll mankind and the key figure in the production of such pow er was 
the operator, who should not be penalized but encouraged m  every  way 
Under the Convention, the operator was made absolutely liable The norm al 
method of covering his liability  was by insurance If recou rse  actions were 
perm itted, not only the operator but also the manufacturer of a reactor would 
have to take out insurance fo r  the whole life  of the rea ctor  Sim ilarly, sub
contractors who supplied m aterials and components to reactor manufacturers 
would have to insure against possib le  liability m respect of claim s fo r  negli
gence The position  would be even m ore  d ifficu lt m  the case  of parts sup
p lied  by p erson s  who had not known that they w ere intended fo r  a re a c to r  
Such persons would not be able to insure but might be held liable and subject 
to recou rse  actions by operators

73 The cost of pyram iding of insurance would inevitably have to be charged 
into the cost of equipment and could only be borne by the operator, the very 
person  whom the spon sors of the 1 2 -nation  amendment w ere in terested  in 
helping Only the insurers stood to benefit by such a provision, but they had, 
in fact, been amongst the firs t  to recogn ize  the im portance of channelling aH 
lia b ility  to  the op era tor  M o re o v e r , they had volu n tarily  g iven  up th e ir  
rights to p ro ce e d  against m an u factu rers and others m  re sp e ct  of dam age 
to the installation itse lf Such damage could amount to sum s fa r  in ex cess  
of the lim it of liab ility  m  respect of th ird -party damage -  a nuclear power
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station  m  the United K ingdom  m ight have to  be c o v e re d  by in su ran ce  fo r  
£ 50 m illion  The w illin gness of in su rers  to deny th em se lves  the right of 
r e c o u r s e  w as an ind ication  of the im p orta n ce  of channelling  lia b ility
74 There was no reason  fo r  assum ing that m anufacturers of equipment and 
su p p liers  of m a ter ia ls  w ere  ir re s p o n s ib le  They had e v e ry  in cen tive  to 
p rodu ce  f i r s t - c la s s  w ork  and they w ere sub ject to c lo s e  scru tiny by their 
cu stom ers and by insurers T o change the pattern of liability that had been 
built up over the last decade could only lead to chaos The proposed amend
m ent represen ted  a trem endous danger not only to the m ore  advanced 
cou ntries but a lso  to the developing ones

M r D adzie (Ghana) took  the C hair

7 5 M r McKNIGHT (A ustralia) said that his delegation was submitting its 
amendment (C N -12 /3 3 ) m  an attempt to b ridge  the w idely d ivergent view s 
o f the supporters of A rtic le  VIII as it stood (with recou rse  being lim ited to 
two cases) and the sponsors of the 12 -nation amendment (providing only for 
a right of unlimited recou rse  against suppliers) The Australian amendment 
retained the two cases in the b asic  text but added a third case providing for  
recou rse  against suppliers It should be noted that the right was lim ited to 
r e co u rs e  against su pp liers  and that tran sport had been  excluded  It a lso  
p laced a financial lim it on the su p p lier 's  liab ility  which could easily  be 
covered  by insurance The Australian delegation felt that the supplier should 
bear som e liability  fo r  his workm anship As regards the argument that the 
m atter cou ld  be settled  by con tract, it doubted w hether the op e ra to r  had 
m uch  chance o f obtaining s a t is fa c to ry  p ro v is io n s  by  such a m ethod
76 M r THOMPSON (United Kingdom ) said that h is delegation  recogn ized  
the good intentions of the A ustra lian  am endm ent but would not be able to 
support it e ith er In fa ct, it cou ld  not sign  a convention  w hich  included  
e ither of the tw o a lternatives under con sid era tion
77 Mr de ERICE (Spain) emphasized that the right of recou rse  was limited 
to ca se s  of fault on the part o f the m anufacturer o r  supp lier It would be 
an extraord inary  act o f in justice not to provide fo r  such a right in the case 
o f re cog n ized  fault The p rob lem  in volved  w as not one o f e co n o m ics  but 
o f ju stice , equity and reason  If the op era tor  w ere  deprived  of that right 
he would h im se lf b ecom e  a v ictim
78 M r SPINGARN (United States of A m e r ica ) said he w as em phatica lly  
opposed to both amendments, adoption of which would seriou sly  ham per the 
atom ic energy industry because suppliers would be extrem ely  reluctant to 
do business under such risk y  conditions A doption of e ither amendment 
could only result m a proliferation  of insurance costs Yet the verj purpose 
of developing nuclear rea cto rs  was to drive pow er costs  down The additional 
costs  could only delay the advent of nuclear pow er

M r L oku r (India) resu m ed  the Chair

79 Mr §EVClK (C zechoslovakia) said that he sympathized with the purpose 
of the two amendments but drew attention to the e ffects  which the additional 
insurance fe e s  would have on the costs  of m ateria l M anufacturers would 
be expected to assum e liability fo r  the entire life  of their equipment Surely
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very  few  of them would agree to that The only solution was to channel all 
liab ility  to the op era tor , who, a fter  all, was the one who needed the 
equipment
80 M r SPLETH (Denm ark) associa ted  h im self with the statem ents of the 
United Kingdom , United States and C zechoslovak  delegates
81 The PRESIDENT put the 12-nation amendment (C N -12 /22 ) to the vote
82 T here w ere  17 vo tes  m favou r and 23 against, with 5 abstentions The
amendment was r e je c te d  <
83 The PRESIDENT put the A ustralian amendment (C N -12 /33 ) to the vote
84 T here w ere  5 votes m favour and 21 against with 19 abstentions The 
amendment was r e je c te d
85 The PRESIDENT put to the vote A rticle  VIII
86 T h ere  w ere  28 v o tes  m  fa vou r and 12 against with 6 absten tions  
A r tic le  VIII was adopted having obtained the requ ired  tw o-th irds m a jority
87 M r GIBSON BARBO ZA (B razil) said that it was very  regrettab le  that 
A rt ic le  VIII had been  adopted as it stood , sin ce  no re a l right of r e co u rs e  
was provided  either m  paragraph (a) o r  in paragraph (b) Many countries 
would find it d ifficu lt to a ccede  to the Convention fo r  that reason
88 M r ZALDIVAR (Argentina) said that as a result of the vote an unlawful 
p rin cip le  had been  accepted , and fo r  that reason  the A rgentine delegation  
was not now m a position  to sign the Convention, and it would be difficult for 
Argentina to sign in the future His delegation felt that the only protection  
afforded by the A rticle  as adopted was to industrial interests not to victim s

The m eeting  r o s e  at 6 55 p m

SIXTH PLENARY MEETING 

Sunday 19 May 1963* at 11 20 a m 

President Mr LOKUR (India)

CONSIDERATION OF ARTICLES APPROVED BY THE 
COMMITTEE OF THE WHOLE (continued)

1 The PRESIDENT said that the final text prepared by the Drafting Com 
m ittee fo r  A r t ic le s  I to VIII appeared m  docum ent C N -1 2 /4 2 , and that fo r  
A r t ic le s  IX to XXVIII in clu sive , togeth er with the title  and the pream ble 
m  docum ent C N -12/41

A r t ic l e  I  (resu m ed ) (C N -12/42)

2 Mr TREVOR (United Kingdom) Chairm an of the Drafting C om m ittee 
said that the D rafting C om m ittee had encountered  con s id era b le  d illicu lty  
in regard to the incorporation  of the South A frican amendment to paragraph
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1(d) (C N -1 2 /1 8 ), which had been  adopted at the fourth  p len ary  m eetin g l 
As a result of the subsequent re jection  of Article I A, there was no reference 
m  the C onvention to incidents in n on -con tractin g  States, except as in tro 
duced by the South A frican amendment If the amendment w ere incorporated, 
consequential alterations would be requ ired throughout the draft It would, 
m oreov er , be in d irect con flict with A rtic le  II, paragraph 1, a ccord in g  to 
w hich lia b ility  cea sed  when n u clear  m a ter ia l w as unloaded m  a non
contracting State He therefore moved that the Conference should reconsider 
the South A frican  amendment '
3 The PRESIDENT put to the vote the motion for reconsideration  Under 
R ule 30 of the R ules of P ro ce d u re  a tw o -th ird s  m a jo r ity  w as req u ired
4 T here w ere  36 vo tes  m fa vou r and 2 against with 3 absten tions The 
m otion  was ca r r ie d  having obtained  the r e q u ir e d  tw o -th ird s  m a jo r ity
5 Mr STEPHENSON (South A frica ) withdrew the amendment (C N -12 /18)

A r tic le  IX  (C N -12/41)

6 Mr TREVOR (United Kingdom) Chairman of the Drafting Com m ittee 
explained that the delegate of N orway, who was unfortunately unable to be 
p resen t, had accep ted  the explanation of the D rafting C om m ittee that, in 
its view, there was no need fo r  sp ecific  reference to A rticle  VH paragraph 
2, in paragraph 1 of A rtic le  IX He had th ere fore  withdrawn his p rop osa l 
to add such re feren ce  (C N -12 /30 )
7 Mr ARANGIO RUIZ (Italy) introducing the proposal to delete paragraph 
3(b) (C N -12 /21 ), said that while agreeing basica lly  with the intention, which 
w as to ach ieve a single ju risd iction , h is delegation  felt that the p rov is ion  
as it stood might lead to d ifficu lties m ore serious than those it was intending 
to avoid Indeed until an agreement was reached by the Contracting Parties 
con cern ed , there would have to be a standstill on a ll c la im s, no lega l p ro 
ceed in gs being a llow ed to start b e fo re  any cou rt In ternational p ra c t ice  
did not seem  to justify the optim istic assumption that the Contracting Parties 
could not fa il to reach  an agreem ent in view of the n ecessity  to provide for  
a settlem ent of the c la im s The m ost sim ple issu es w ere often not settled 
reasonably by agreem ent in spite of the most obvious interest of the States 
involved an”d of their nationals in reaching a settlem ent Even if an agree
ment were ultimately reached, negotiations might last too long for  a standstill 
on all claim s to be acceptable in the meantime fo r  the victim s
8 One solution would have been to add to the present text a provision along
the lines suggested by the United States delegation in the Com m ittee of the 
W hole2, entrusting som e international institution with the settlem ent of the 
conflict In view of the rejection  of that suggestion however his delegation 
subm itted that it would be m o re  p ra c t ica l to  d elete  paragraph  3(b), thus 
leav ing  the settlem ent of the con flic t of ju r isd ic tion  to gen era l ru les  and 
p ra ctice  —
9 The Italian delegation  was fu lly  aw are of the fact that that was not an 
idea l'so lu tion  since, unless the con flict w ere settled  m tim e, the ou t-com e 
might be the co -e x is te n ce  fo r  a tim e of two o r  m ore  con flictin g  cou rt d e -

1 4th plenary meeting paras 21 to 23
2 CN 12/C W /13
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cis ion s , but it fe lt that such a re su lt  would still be p re fera b le  to a total 
standstill on c la im s fo r  com pensation
10 If the paragraph was not deleted, it should at least be redrafted in such 
a way as to a llow  the cou rts  e ither to  p ro ce e d  pending agreem en t, o r  to 
p ro ce e d  if an agreem en t was not reach ed  within a g iven  p e r io d .
11 A greem ent on ju risd iction  as envisaged in paragraph 3(b) might be not 
only p o lit ica lly  d ifficu lt m  that it would involve m o re  o r  le s s  ju stifia b le  
rea son s  of p restig e , but a lso  tech n ica lly  d ifficu lt the agreem ent was ap
paren tly  to  be an in te r -e x e cu t iv e  agreem en t, but it w as not a lw ays con 
stitutionally  p oss ib le  fo r  G overnm ents to d ecid e  upon th eir  co u r ts ' c o m 
petence o r  ju r isd ic tion  m ere ly  by the action  o f the execu tive
12 M r ZALD IVA R  (Argentina) strongly  supported the p rop osa l to delete 
paragraph  3(b) the in clu sion  o f w hich m ight make it im p o ss ib le  to apply 
the Convention
13 M r ULMAN (United States of A m erica ) agreed that in its present form  
paragraph  3(b) w as quite im p ra ctica b le  and that its  deletion  would be 
b en e fic ia l
14 The PRESIDENT put to the vote the Italian proposal to delete paragraph 
3(b) (C N -12/21)
15 T here w ere 18 votes m favour  and 19 against with 11 abstentions The 
p roposa l was re je c ted
16 Mr ARANGIO RUIZ (Italy) said that, as a consequence of the rejection  
of his delegation 's proposal, he would request that a separate vote be taken 
on paragraph 3(b)
17 M r DUNSHEE de ABRANCHES (B ra z il) introducing h is amendment 
(C N -12/37), said that the amendment submitted by his delegation in the Com
m ittee of the W hole had not been put to the vote fo r  p roced u ra l r e a s o n s 3 
His present amendment recogn ized  the princip le  that there must be in ter
national ju d icia l assistan ce , but stated it in term s which w ere m ore in a c
cordan ce  with the leg is la tion  of States than the presen t text, w hich would 
m ake it d ifficu lt f o r  m any States to a cce d e  to the C onvention
18 T o state, as in the existing text that appropriate m easures should be 
taken to  obtain the testim on y  o f p a rties  o r  w itn esses  re s id in g  within the 
te rr ito ry  of another Contracting Party, and that "any other feasib le  m easures 
to lighten the burden of litigation" might be taken by the court having ju r is 
diction, was too far-reach ing  and might be dangerous It was enough sim ply 
to state that the court having ju risd iction  might take appropriate m easures 
to obtain evidence in the te r r ito ry  of another C ontracting P arty
19 It would a lso  be p re fe ra b le  to prov ide  that the request should be 
presented in accordance with the form alities required by the law of the Con
tractin g  P a rty  w here the taking of ev idence w as sought, ra th er than that 
m easures should be taken only with the Contracting P arty 's ' consent"
20 Mr de ERICE (Spain) supported the Brazilian amendment, which would 
introduce the princip le of locus regit actum into the Convention
21 M r ZA L D IV A R  (A rgentina) hoped that those d e lega tion s which, like 
his own, had opposed paragraph 4 in the Com m ittee of the Whole t would be 
able to accept the amendment as a com prom ise  solution
22 M r THOMPSON (United Kingdom ) said that his delegation  maintained

3 19th m eetin g  para 10
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its ob jection  to paragraph 4 fo r  the reason s given  in the C om m ittee o f the 
W hole4 and would request a separate vote on it
23 M r ULMAN (United States of A m erica ) supported the present text of 
paragraph 4 The "con sen t" of the Contracting Party obviously covered  the 
idea in the B razilian  amendment that the request should be "p resen ted  in 
a ccord an ce  with the fo rm a lit ie s  requ ired  by the law of the Contracting 
P arty" the form ula in the amendment might not be adequate, however since 
the consent of the State itse lf might be required under certain legal system s
24 M r VILKOV (Union of Soviet S oc ia list R epu b lics ) asked w hether the 
court having ju r isd iction  would it s e lf  go to  the  te r r ito r y  o f the other Con
tracting P arty, or whether it would sim ply request the assistance of courts 
in that terr itory
25 Mr DUNSHEE de ABRANCHES (B razil) replied that as far as European 
States were concerned, the question was regulated by the Hague Conventions, 
which provided that a com petent court wishing to obtain evidence submitted 
a request, through the M inistry of F oreign  A ffa irs which was transmitted, 
by the M inistry of F oreign  A ffa irs  of the country in which the evidence was 
to be obtained, to the appropriate  cou rt That cou rt then endeavoured to 
obtain the n e ce ssa ry  evidence
26 M r PE T R ^E L K A  (C zechoslovak ia ) opposed the B razilian  amendment 
The princip le  of locu s regit actum  could not be fully applied since it would 
be going too fa r  to deprive States of their sovereign  right to give th eir  con
sent The present text of paragraph 4 was, in his view , com pletely  in ac
cordance with generally  accepted  international p ra ctice
27 M r RAO (India) supported the amendment, which represented  a great 
im provem ent on the present text
28 M r DADZIE (Ghana), supporting the am endm ent, w e lcom ed  the ex
clusion  of the vague re fe ren ce  to "fea sib le  m easu res to lighten the burden 
o f litiga tion " It w as im p lied  in the phrase " in  a cco rd a n ce  w ith the 
fo rm a lit ie s  req u ired  by the la w ", used  in the am endm ent, that the C on
tra ct in g  P a r ty 's  consent w as req u ired
29 M r SCH EFFER (N etherlands) said that although the amendment was 
an im provem ent on the p resen t text, h is  delegation  would vote against it, 
and would support the United Kingdom proposal fo r  a separate vote on para
graph 4 It was not d esirab le  to include a p rov is ion  concern ing procedure 
in the C onvention and th ere  w as, m o re o v e r  no need to m ake sp ec ia l 
p rov is ion  fo r  "appropria te  m easu res to obtain evidence m  the te r r ito ry  of 
another C ontracting P a rty " since it would alw ays be p oss ib le  to take such 
m easu res
30 M r PHUONG (V iet-N am ) supported the amendment, which would help 
to speed up litigation so that v ictim s would rece ive  their compensation m ore 
quickly
31 The PRESIDENT put the B razilian  amendment (C N -12 /37 ) to the vote
32 There w ere 15 votes in favour and 13 against, with 19 abstentions The 
amendment was not adopted having failed to obtain the requ ired  tw o-thirds  
m ajority
33 M r OHTA (Japan) asked whether the Chairman of the Drafting Committee 
could explain the meaning of the phrase "partly  outside the terr itory  of any

4 18th m eeting pata 32
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Contracting P arty , and partly  within the te r r ito ry  of a single  C ontracting 
P a rty " m  paragraph 3(a)
34 M r TREVOR (United Kingdom ) Chairm an of the Drafting Com m ittee 
rep lied  that in A rtic le  I paragraph 1(1), "n u clear incident" was defined as 
any o ccu rren ce  o r  se r ie s  of o ccu rre n ce s  having the sam e orig in  which 
caused nuclear damage Paragraph 3(a) was intended to go\ern for example 
the case of a s e r ie s  of o ccu rren ces  on a ship, the f ir s t  of which took place 
on the high seas and the others in the terr ito r ia l sea of a Contracting Party
35 The PRESIDENT asked if there was any ob jection  to the Italian motion 
fo r  a separate vote on paragraph 3(b)
36 M r NORDENSON (Sweden) opposed the m otion It would make para
graph 3 quite unworkable if e ither sub-paragraph  (a) o r  sub-paragraph  (b) 
w ere to be adopted in iso la tion  > (
37 M r ARANGIO RUIZ (Italy) was confident that if sub-paragraph (b) were 
deleted the Drafting Committee would still be able to establish a satisfactory 
text fo r  the rem ainder of paragraph 3
38 M r HENAO-HENAO (C olom bia ) and M r DADZIE (Ghana) supported
the m otion fo r  a separate vote on sub-paragraph  (b), which m their view, 
should be deleted x
39 The PRESIDENT put to the vote the m otion fo r  a separate vote on
paragraph 3(b) ,
40 T here w ere  20 vo tes  m favour and 22 against with 7 abstentions The 
m otion was r e je c ted
41 Mr MAURER (United States of A m erica) objected to the United Kingdom 
m otion  fo r  a separate vote on paragraph  4 A r t ic le  IX contained c lo s e ly  
knit p rov is ion s  and should stand o r  fa ll as a whole The cen tra lization  of 
jurisdiction  should be accom panied by the provision in paragraph 4 intended 
to lighten the burden fo r  those who otherw ise might have to travel long 
d istances in connection  with litigation  arising  out of cla im s
42 Mr DUNSHEE de ABRANCHES (B razil) and Mr NCRDENSO^ (Sweden) 
supported the motion
43 The PRESIDENT put to the vote the United Kingdom m otion for  a sepa
rate 'vote on paragraph 4
44 T here w ere  30 vo tes  m favou r and 10 against, with 9 abstentions The 
m otion was ca rried
45 The PRESIDENT put paragraph 4 to the vote
46 T here w ere 16 votes m favour and 28 against with 7 abstentions Para
graph 4 was re jec ted
47 The PRESIDENT put to the vote paragraphs 1, 2 and 3 o f A r t ic le  IX
48 T here w ere 43 vo tes  m favour and 1 against with 4 abstentions P ara
graphs 1, 2 and 3 o f  A r t ic le  IX  w ere  adopted having obtained the requ ired  
tw o-th ird s m a jority
49 M r ARANGIO RUIZ (Italy) said that, as a consequence of the acceptance 
o f paragraph 3(b) of A rtic le  IX it would be difficu lt fo r  Italy to accede to a 
Convention by which the courts of justice of any country would have to abstain 
from  hearing cla im s fo r  com pensation  fo r  nuclear damage until the con
clu sion  of an in tergovernm ental agreem ent of the kind envisaged  Such a 
p rov is ion  might even be unconstitutional It was in any ca se  very  strange 
that an international convention should bind the Contracting P arties  to deny 
in certain  instances a fundamental human right
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A r tic le  X

50 M r RAO (India) w as opposed  to paragraph  1 (c) and m oved  that it be 
voted on separate ly  The p rov is ion  in question  w as u nn ecessary  and un
desirable The concepts of public policy  and fundamental standards of justice 
varied  from  country to country and, if a Contracting Party w ere perm itted 
to refuse to recogn ize a final judgement on such grounds the whole purpose 
of the Convention could be defeated
51 Mr DADZIE (Ghana) agreed, and supported the motion
52 M r ULMAN (United States of A m e rica ) opposed  the m otion  Sub-
paragraphs (a) (b) and (c ) w ere  an in tegra l part of paragraph  1 and
a ccord in g ly  that paragraph  ought to be voted on as a w hole
53 Mr ZALDIVAR (Argentina) also opposed the motion Article \  had been 
d iscussed  at length in the Com m ittee of the Whole and the present draft re 
presented a com prom ise  solution
54 The PRESIDENT put to the vote the Indian m otion fo r  a separate vote 
on paragraph 1 (c)
55 T here w ere  12 vo tes  m  fa vou r and 30 against, with 8 abstentions The 
m otion was r e je c ted
56 M r ARANGIO RUIZ (Italy) m oved that the w ords " o r  is  not in a ccord  
with fundam ental standards o f ju s t ic e "  in paragraph  1 (c ) be voted  on 
separate ly
57 Mr ZALDIVAR (Argentina) and Mr ULMAN (United States of America) 
opposed the motion
58 The PRESIDENT put the Italian motion to the vote
59 T here w ere  13 vo tes  m favour and 28 against with 8 abstentions The 
m otion was r e je c te d
60 The PRESIDENT put A rticle  X to the vote
61 T here w ere 44 votes m favour and 3 against with 3 abstentions A rtic le  
X  was adopted, having obtained the requ ired  tw o-thirds m ajority

A r tic le  XI

62 M r ULMAN (United States of A m erica ), in trodu cirg\h e United States 
amendment (C N -1 2 /2 7 ), pointed out that it had been  drafted  in such a way 
as to d ispel the m isgiv ings exp ressed  by som e delegates in the C om m ittee 
of the W hole Adoption of the amendment should not lead to a situation m 
which a foreign  national would be subject to prov isions of national law which 
w ere less  favourable than the provisions of the Convention Such an eventu
ality was, in fact, precluded  by the p rov is ion s  of A rtic le  XI itse lf It had 
a lso  been suggested that, if the amendment w ere adopted, com m erc ia l 
fo re ig n  corp ora tion s  m ight be treated , pursuant to the defin ition  of a 
"N ational of a Contracting P arty" in A rtic le  I paragraph 1(b), in the same 
way as dom estic corporations Such an interpretation was not correct how
ever, since a dom estic  corporation  could only be organized under the laws 
o f the country m question The definition would not include a fo re ign  c o r 
poration  m ere ly  doing business m  that country and not organized  under its 
law s
63 M r THOMPSON (United Kingdom ) regretted  he was still apprehensive 
lest a United K ingdom  a irlin e , fo r  exam ple, with p re m is e s  in the United
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States, might be treated as a national corporation  A ccordingly  he opposed 
the amendment
64 Mr DUNSHEE de ABRANCHES (B razil) supported the amendment, which 
m et the ob ject ion s  h is delegation  had ex p ressed  in the C om m ittee of the 
W hole
65 The PRESIDENT put to the vote the United States amendment (C N -12 /27)
66 T here w ere  21 vo tes  m favou r and 18 against, with 9 abstentions The 
amendment was not adopted, having failed  to obtain the n ecessa ry  two-thirds 
m ajority
67 A r tic le  X I was adopted unanimously
68 M r CHRISTODOULO (G re e ce ) said h is vote in fa v ou r  o f A r t ic le  XI 
should not be interpreted  as meaning that G reece  relinquished its right, 
based on the ru les of international law, to apply the provisions of the A rticle 
in such a way as to ensure the recip rocity  of rights and obligations on behalf 
of the persons liable

A rtic le  XII

69 The PRESIDENT put A rticle  XII to the vote
70 T here w ere 36 votes m favour and 11 against, with 2 abstentions A rticle  
XII was adopted having obtained the requ ired  tw o-th irds m a jority

A r tic le  XIII

71 A r tic le  XIII was adopted unanim ously 

A rtic le  X V

72 A r tic le  X V  was adopted unanimously 

A rtic le  X V I

73 M r GOSS (United Kingdom ) said that the vote on A rtic le  XVI in the 
Com m ittee of the W hole5 showed that very few delegations had given serious 
consideration  to that A rticle  He regarded the A rticle  as unnecessary since 
the Installation State itse lf could p erform  the task p rescr ib ed  The A rticle  
would im p ose  a burden  on op e ra to rs  which would be en tire ly  un justified , 
since they would be obliged to make reports  which did not relate to liability 
fo r  a nuclear incident
74 Mr RAO (India) said the term  "nuclear incident" was defined in A rticle I 
as "an  o ccu rre n ce  or s e r ie s  of o ccu rre n ce s  having the sam e orig in  which 
causes nuclear dam age" A period  of lim itation during which a party could 
sue fo r  com pensation had been prescribed  and if an operator did not report 
a nuclear incident fo r , say, a period  of ten years, the statute of lim itations 
provided  fo r  m  the Convention would apply The a rtic le  m ere ly  requ ired  
an op era tor  to  rep ort to h is own G overnm ent and to  in fo rm  it o f the date 
on which a n u clea r  incident had o c cu rre d , so  that the v ic t im  would be in

5 22nd m eeting para 17
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a better p osition  to ob serv e  the p rov is ion s  regard in g  lim itations to  which 
he had re fe rre d
75 M r de ERICE (Spain) en dorsed  the v iew s e x p re sse d  by the delegate 
o f the United K ingdom
76 The PRESIDENT put A r t ic le  XVI to the vote
77 T here w ere  20 vo tes  m favou r and 19 against with 10 abstentions  
A rtic le  X V I was not adopted having fa iled  to obtain the requ ired  tw o-thirds  
m a jority

The m eetin g  r o s e  at 1 25 p m

SEVENTH PLENARY MEETING 

Sunday 19 May 1963 at 3 25 p m 

P resident Mr LOKUR (India) .

CONSIDERATION OF ARTICLES APPROVED BY THE 
COMMITTEE OF THE WHOLE (continued)

A rtic le  III (resu m ed 1) (CN-12/42)

1 M r de CASTRO (P h ilipp ines) m oved that a separate vote be taken on 
paragraph 7(b), which would underm ine o r  nuUify the lim it o f liab ility  set 
by A r t ic le  IV, paragraph 1 In the event of an incident including dam age 
to means of transport exceeding the’ lim it as extended by the State concerned 
the op era tor  w ould, as he saw it, s t i ll  be' lia b le  f o r  that fu rth er dam age 
under paragraph  7(b)
2 M r NORDENSON (Sweden) pointed out that if an Installation State had 
availed itse lf of paragraph 6, paragraph 7(b) would not apply and the oper
a tor would not be liab le  fo r  the fu rth er dam age to the m eans of tran sport 
becau se  o f the w ording o f paragraph 7(b) "by  virtue o f su b -paragraph  (b) 
o f paragraph  5 of this A r t ic le , he is  not lia b le  under th is C onvention"
3 M r B R A TU SJ-(U nion of Soviet S oc ia lis t  R epu b lics) supported  the 
Philippine d e leg a te 's  m o t io n 1
4 Mr GOSS (United Kingdom) opposed the deletion of paragraph 7(b) since 
if it were deleted and an Installation State did not avail itse lf of paragraph 6, 
no one >at all might be liable fo r  means of transport
5 The PRESIDENT put to the vote the Philippines m otion that paragraph
7 (b )b e  voted upon separately  >
6 T here w ere 17 votes m favour and 21 against with 10 abstentions The
m otion was r e je c ted  '
7 Mr OHTA’ (Japan) recalling  that the B razilian delegate had moved that 
a separate vote be taken on paragraph 3(b), said that som e delegates ap
parently feared  that the w ords "a  grave natural d isa ster  of an exceptional 
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ch aracter" might be stretched too  fa r  m an attempt to avoid liab ility  His 
delegation  had sa id in  the C om m ittee of the W hole that it found the w ords 
vitally n ecessa ry  since his country could be subject to a severe  earthquake 
o f exceptional m agnitude and such an o ccu rre n ce  should be on a par with 
the acts m entioned in paragraph 3(a)
8 Mr GOSS (United Kingdom) opposed a separate vote on paragraph 3(b)
9 The PRESIDENT put to the vote the Brazilian motion that paragraph 3(b) 
be voted upon separately
10 There were 11 votes m favour and 30 against with 10 abstentions The
motion was rejected  ■
11 The PRESIDENT put the text of A rticle  III in document C1X-12/42 to the 
vote
12 There were 46 votes m favour and none against with 2 abstentions 
Article III was adopted having obtained the required two-thirds majority
13 M r de CASTRO (P h ilipp in es) said that he had abstained ra th er than 
vote against the A rtic le  on the understanding that it had the meaning given 
it by the Swedish delegate
14 M r ENGLISH (United States of A m erica ) said he had voted m favour 
of paragraph 3(b) and understood that the term  "grave natural d isaster" had 
the meaning of som e catastroph ic and unforeseeable  event as given to it m 
paragraph 48 of the E xpos£ des m otifs in the P aris  Convention

i t
Article XVII (CN -12/41)

' v
15 M r NORDENSON (Sweden) said that the A rtic le  was in fact superfluous 
in that it attem pted to ensure that no one could obtain com pensation  m ore 
than once fo r  the sam e dam age under different system s of law That was 
already prevented by the law of tort M oreover the wording was ambiguous 
and could lead to a num ber of cases^ of double re co v e ry  against which the 
w ording o f the joint am endm ent (,CN-1 2 /4 0 /R e v  11) would guard m ore  e f
fic ien tly , if it w ere  fe lt des irab le  to include such a p rov is ion  in the Con
vention The w ord s  " i f  o r "  should be deleted fr o m  that am endm ent He 
pointed out that the amendment did not mean that if a person  made a claim  
and then withdrew it he could noti re -e n te r  the cla im , and the sam e would 
be the ca se  if the cla im  w ere .re jected
16 M r MAUSS (F ran ce) agreed  with the Swedish-,delegate that it was un
n ecessa ry  to state sp ec ifica lly  that there should be no .possib ility  of double 
re cov ery  On the other hand it seem ed reasonable, and even desirable , to 
cover ,the case of a victim  who had rece ived  partial com pensation under one 
convention but w ished to try  and obtain further com pensation under another 
convention , som e of w hose p rov is ion s  w ere  m ore  favou rab le  to h im  and 
that case would be covered  both by the proposed text and by the joint amend
ment H ow ever, the text proposed  by the Drafting Com m ittee went a little 
fu rth er by p rov id in g  that the v ict im  cou ld  not start se v e ra l c la im s under 
different conventions but must choose his method of recou rse  from  the out
set -  though it would not of cou rse  prevent his trying another method sub
sequently if the first failed or discontinuing the initial proceedings and start7 
m g new p roceed in gs under another convention Though fo r  that reason  he 
p re fe rred  the proposed  text, he could accept the joint amendment if it was 
supported by the m ajority  j 1 > >

10
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17 Mr RAO (India) asked how the proposed text could be implemented under 
the existing treaty law There was nothing in it to prevent the claimant 
getting com pensation  under the Vienna Convention and then cla im ing again 
under another convention u n less there w ere corresp on d in g  a r tic le s  in the 
other conventions
18 M r PHUONG (V iet-N am ) said that the text p rop osed  by the D rafting
C om m ittee was the m ore  lo g ica l in that the v ic t im 's  right of option  (as to 
the convention under which he w ished to re ce iv e  com pensation) should be 
exercised  at the outset, not once the proceedings under different conventions 
had run their course >
19 M r MAUSS (F ra n ce ) adm itted the d ifficu lty  pointed out by the Indian 
delegate and said that h is orig ina l p ro p o sa l2 had attem pted to obviate that 
point but the present text had been agreed  upon m the Drafting Com m ittee 
as m ost lik e ly  to com m and the support of a ll de legates He a greed  with 
the point m ade by the delegate of V iet-N am
20 M r NORDENSON (Sweden) said that the point ra ised  by the delegate 
of V iet-N am  could be settled  by national leg is la tion
21 The PRESIDENT putito the vote the joint amendment (C N -12 /40 /R ev  1)
subject to deletion of the words " i f  o r "  >
22 T here w ere  20 vo tes  m favou r and 8 against, with 20 abstentions The 
am endm ent was adopted, having obtained the requ ired ' tw o-th irds m a jority
23 The PRESIDENT put to the vote A rtic le  XVII as amended
24 ■■There w ere  19 v o tes  m favou r and 9 against with 20 absten tions
A r tic le  XVII, as am ended was adopted, having obtained the requ ired  tw o- 
thirds m a jority  - i

A r tic le  XVIII

25 The PRESIDENT put A rtic le  XVIII to the vote *- i , <~
26 T h ere  w ere  48 v o te s  m  fa v ou r  and none against, with 2 absten tions  
A rtic le  XVIII was adopted, having obtained the requ ired  tw o-thirds m ajority

» I
A r tic le  X IX

27 Mr MITCHELL (United States of A m en ca ) introducing his amendment 
(C N -12 /1 9 ), said that when he had orig in a lly  p rop osed  such an a rtic le  m 
the C om m ittee of the W hole many delegates had accepted  the p rin cip le  but 
had fe lt there should be som e lim itation  in point of tim e 3 The lim itation  
he proposed  was one of 25 years from  the date of licensing the installation, 
so as to corresp on d  with the B ru sse ls  Convention r
28 Mr HENAO-HENAO (Colom bia) supported the United States amendment
29 The PRESIDENT put the United States am endm ent (C N -1 2 /1 9 ) to the 
vote i*
30 T here w ere  22 vo tes  m favou r and 21 against with 5 abstentions The
amendment was not adopted, having fa iled  to obtain the requ ired  tw o-th irds  
m a jority  >
--------------------------  i i i

2 CW/2 No 2 approved at the 23rd meeting of the Committee o f the Whole (paras 101 103)

3 See 22nd m eeting paras 39 57
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31 The PRESIDENT put A rtic le  XIX to the vote
32 T h ere w ere  47 vo tes  m favour and none against with 1 abstention  
A rtic le  X IX  was adopted having obtained the requ ired  tw o-th ird s m a jority

P rop osed  new a r tic le s
On derogation from  the Convention in respect of additional compensation, 

and on rights available under public international law-

33 Mr MAUSS (France) said that the six-nation proposal contained in docu
ment C N -1 2 /3 9 , which was based upon an e a r lie r  F ren ch  p r o p o s a l4 was 
intended to c o v e r  the event of a grave  d isa s te r  n ecess ita tin g  em erg en cy  
m ea su res  If a State, in such event, p rov ided  fo r  m a ssive  com pensation  
from  public funds above the lim it set by the Convention it should have the 
freed om  to decide  whether such extra funds should be used to com pensate 
damage to persons rather than to property The proposal would also obviate 
a State being obliged , under the Convention, to  devote such extra funds to 
nationals of a cou ntry  w hich did not extend r e c ip r o c ity  m  that re sp e c t
34 M r GASIOROWSKI (Poland) sketched the h istory  of the p roposa l m its 
different fo rm s  and rea ffirm ed  h is strong opposition to it
35 M r ZA L D IV A R  (A rgentina) fe lt  the p ro p o sa l w as u n n ecessa ry  as to
its m am  part and objectionable as to the three exceptions indicated It was 
c lear  that, m the circum stances described  a State could make any con
ditions it thought fit regard in g  the use of the additional funds thus m ade 
availab le  1 ->
36 M r TAGUINOD (Philippines) re jected  the p rop osa l on the ground that 
it would open the door  to d iscr im in a tory  treatm ent above the lim it of $ 10 
m illion
37 Mr BOULANGER (F edera l R epublic of Germ any) said that the reasons 
fo r  the p roposa l had been clea rly  explained by the French  delegate Unless 
itiW ere adopted h is  delegation  m ight not be able to s ign  the C onvention
38 M r THOMPSON (United Kingdom ) said that the p rob lem  did not a rise  
in the United Kingdom but his delegation had co -sp o n so re d  the proposa l 
because it felt that, if a Contracting Party fu lfilled  a ll the conditions of the 
Convention m  re sp e ct  o f an additional amount of $ 10 m illion , i e tw ice  
the m inim um  amount laid down in .A rticle  IV, it should be fr e e  to derogate 
with regard  to fu rther com pensation , p articu larly  when r e c ip r o c a l a g ree 
m ents had been made with other countries
39 The PRESIDENT put the s ix -n a tion  p ro p o sa l (C N -1 2 /3 9 ) to the vote
40 T here w ere  20 vo tes  m favou r and 20 against, with 9 abstentions The
p ro p o sa l was n ot adopted, having fa iled  to  obtain the r eq u ired  tw o-th ird s  
m a jo r ity  -■ '
41 Mr CARRAUD (France) declared on behalf of his delegation that France 
would interpret the Convention as not preventing a Contracting P arty which 
might in the event of a grave nuclear incident decide  to in crea se , out 
o f public funds, the m inim um  amount established in A rtic le  IV fro m  using 
such an additional amount, to the extent that it exceed ed  $ 10  m illion , m  
a cco rd a n ce  with ru les  oth er than th ose  p rov id ed  fo r  in the C onvention
42 M r THOMPSON (United Kingdom ), M r JARVIS (Canada), Mr COLOT 
  i

4 CW /2 No 1 (discussed in conjunction with Article IV)
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(Belgium ), Mr SPLETH (Denmark), Mr OLWAEUS (Sweden) Mr ARANGIO 
RUIZ (Italy), M r SCH EFFER  (N etherlands), M r STEPHENSON (South 
A fr ica ), Mr PFISTER (Switzerland) and Mr GUDENUS (A ustria) said that 
they interpreted  the Convention in the sam e way as the French  delegation

43 M r ARANGIO RU IZ (Italy) in troducing h is d e leg a tion 's  p ro p o sa l 
(C N -1 2 /1 3 /R e v  1), sa id  that the text was a rev ised  v ers ion  of a p rop osa l 
that had been defeated by a sm all m ajority  m the C om m ittee of the W hole5 
The new p rop osa l should satisfy  m ost delegations In the fir s t  p la ce , the 
new a rtic le  did not r e fe r  to any additional rights actionable by the v ictim s 
under the national law of the Contracting P arties  as m odified  by the Vienna 
Convention o r  before national courts it dealt only with such rights as might 
derive from  international law as between sovereign States, actionable through 
the m ethods of d iplom acy, arbitration , concilia tion  o r  ju d icia l settlem ent

44 Secondly, the ru les re fe rre d  to m the proposa l w ere the general rules 
of the international law of tort, and there was no reason  fo r  any m isgivings 
about such a n on -com m itta l r e fe r e n c e  r T h ose  ru le s  had evo lved  s low ly  
through the centuries, w ere currently applied m international relations and, 
whether cod ified  o r  not, would be in terpreted  by the leg a l a d v isers  of 
sovereign  States them selves o r  by international tribunals or courts to which 
sovereign  States had agreed o r  might' agree to submit their disputes

45 The w ord ing o f the a rtic le  had been changed to m eet som e ob jection s  
that had been  e x p ressed , and re fe re n ce  had been  m ade ex c lu s iv e ly  to the 
gen era l ru le s  o f public international law It should a lso  be ^ oted  that no 
positive statement was made concerning the rights and duties to be preserved 
if  no righ ts w ere  found to  ex ist at the in ter-S tate  lev e l, the a rt ic le  would 
not create  any if  the righ ts did exist, the a rtic le  le ft them  tota lly  unim paired

46 M r A L L O T T  (United K ingdom ) supported the Italian p ro p o sa l on the 
understanding that it meant that m atters dealt with by ord inary  public law 
which w ere not governed by the Convention would continue to be thus governed
47 M r RAO (India) said he could support the Italian p roposa l, sin ce  his 
d elegation 's  ob jections to the orig inal proposal did not apply to the revised  
text
48 M r SCH EFFER  (N etherlands) s a id the cou ld  now vote f o r  the Italian 
p rop osa l, m  o rd er  to make c le a r  that the question of State resp on sib ility  
rem ained outside the Convention
49 Mr VILKOV (Union of Soviet Socialist Republics) said he could not sup
port the Italian proposal because it was absolutely superfluous
50 Mr DUNSHEE de ABRANCHES (B razil) could not agree with the Soviet 
delegate The Convention contained a number of restrictions of international 
law which m ight give r is e  to doubt in the event of d isputes It th ere fo re  
seem ed advisable to state that the general ru les of public international law 
w ere not affected  by the Convention
51 The PRESIDENT put to the vote the Italian proposal (C N -12 /1 3 /R ev  1)
52 T h ere  w ere  25 v o te s  m  fa vou r  and 11 against with 15 a b sten tion s  
The proposa l was adopted, having obtained the requ ired  tw o-thirds m ajority

5 22nd m eeting paras 21 38
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Article XX

53 The PRESIDENT observed  that there w ere  no am endm ents but drew 
attention to the six -nation  proposa l fo r  an optional p ro toco l (C N -12 /23) 
which b ore  on the sam e subject as the A rtic le  and m ight th ere fore  be d is 
cussed  in conjunction with it
54 Mr RAO (India) introducing the six-nation proposal said that the vital 
question be fore  the C onference was why re la tive ly  few  States had accepted 
the com pulsory ju risdiction  of the International Court of Justice That situ
ation was due to extrem e politica l tensions, to the recent adm ission of some 
fifty  new M em ber States to the United Nations and to the flu id ity  of in ter
national law itse lf, he appealed to the spon sors  of the A rtic le  to take those 
factors into consideration It should be borne in mind that the optional proto
co ls  that had been attached to the m ultila tera l conventions concluded since 
1958 had been signed by not m ore than tw enty-five countries since that had 
been the fate o f the optional p ro to co ls , there would be little hope of States 
signing o r  acced ing to the Convention if A rtic le  XX w ere retained
55 F urth erm ore , it was il lo g ica l to p rov id e  fo r  com p u lsory  ju risd iction  
m paragraph 1 of the A rtic le  and m the very  next paragraph to allow a State 
to con tract out of a treaty  obligation  by> a s im ple d eclaration  M oreover 
delegates who had com e to the C onference with full pow ers to sign the Con
vention did not n e ce s s a r ily  have p ow ers  to sign the d ec la ra tion  prov ided  
fo r  m paragraph 2 that techn ical situation might prevent many delegations 
from  signing
56 In con clu sion ’, he cited  a strong su p p orte r  of the International Court
of Justice, who had stressed  the need to await the''growth of confidence in 
what was still a re la tiv e ly  new institution '
57 M r DONATO (Lebanon) said  that it might seem  anom alous fo r  h is 
country, which was a strong supporter of the International Court, to urge 
adoption of the optional p ro to co l N evertheless his delegation considered 
that the C ourt 's  p restige  would be im paired  if  the Convention w ere to con 
tain a com pulsory  ju risd iction  clause which invited form a l reservations by 
a num ber of States He would th ere fo re  vote fo r  the s ix -n a tion  p rop osa l 
as a co m p ro m ise  solution
58 Mr SCHEFFER (Netherlands) observed that the provision in paragraph 2 
of A rtic le  XX  was by no means unusual and appeared in a num ber of inter
national agreem ents A s fo r  the Indian delegate's objection that representa
tives might not have fu ll pow ers to make the declaration provided for in that 
paragraph, he pointed out that the' declaration  could a lso  be made at the 
tim e o f ra tifica tion  o r  a c ce s s io n  He could  not see  that the in clu sion  o f 
A r t ic le  X X  could  prevent any State fr o m  signing the Convention 1
59 M r VILKOV (Union of Soviet S oc ia lis t  R epu b lics) said it was sh ort
sighted of those who opposed the optional p rotoco l to argue that paragraph 2 
was accep tab le  as a m eans o f con tractin g  out of the ob ligation  under 
paragraph 1 , fo r  m  that ca se  the optional p ro to co l and paragraph 2 would 
have the sam e e ffect, and a ll ob jection s  to the optional p ro to co l w ere 
groundless
60 M oreover, the C onference had re jected  prop osa ls  fo r  the introduction 
of a reservations clause, and it was illog ica l to reintroduce such a provision 
m A rticle  XX
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61 F in a lly , the advocates of the a rt ic le  based  th e ir  argum ents on their 
i l le g e d  resp ect fo r  the Court, but paragraph 2 contained an exp ress invi
tation to States to deny the C ou rt 's  com p u lsory  ju r isd ic tion  The task of 
the Conference was to ensure that as many States as possib le should sign the 
Convention it was obvious that a large  num ber of States could not accept 
A rtic le  XX  The optional p ro to co l had been proposed  as a p ra ctica l com 
prom ise  and the experien ce of five years had shown that that solution was 
acceptable both to States which accepted the C ourt's com pulsorj jurisdiction, 
and to those which could not yet do so
62 M r MOUSSAVI (Iran) said he would vote fo r  the s ix -n a tion  p rop osa l
63 Mr de ERICE (Spam) said it was essentia l to avoid a situation in which 
at least eighteen States would be obliged to declare form ally 'that they would 
not submit to the Court and its Statute The Optional P ro toco l, which fully 
provided fo r  the com pulsory  ju risd iction  of the Court, would leave the door 
open fo r  countries which were not yet prepared to submit to that jurisdiction 
to do so in the future
64 He m oved that the six -nation  proposa l be put to the vote before  A rtic le  XX
65 M r GIBSON B A R B O ZA  (B ra z il) M r GASIOROYVbKi '(Poland) and
M r VILKOV (Union of Soviet S oc ia lis t  R epu b lics) supported  the Spanish 
m otion  _ '
66 The PRESIDENT put the Spanish m otion  to the vote 1 1
67 T here w ere  23 vo tes  m favour and 22 against with 4 abstentions The 
m otion was ca rried
68 The PRESIDENT put to the vote the s ix -n a tion  p ro p o sa l (C N -12 /2 3 )
69 T here w ere  40 v o tes  m  fa vou r and 3 against with 7 absten tions The 
p ro p o sa l was adopted, having obtained the r eq u ired  tw o -th ird s  m a jo r ity
70 The PRESIDENT said that, since the six -nation  p rop osa l had been 
adopted A rtic le  X X  would be om itted from  the Convention
71 M r HENAO-HENAO (C olom bia ) said that th ere  seem 'ed to be a d is 
crepancy between the Optional P rotocol, which provided that the instruments 
of ratification  and a ccess ion  should be deposited with the Austrian G overn
m ent and la ter  with the United N ations, and the C onvention itse lf , 'which 
prov ided  that those instrum ents should be deposited  with the D ire c to r  
G eneral o f the International A tom ic E nergy A gency
7 2 The PRESIDENT suggested that the Drafting C om m ittee should be 
authorized  to b rin g  the O ptional P r o to c o l into line with the Convention in 
that re sp e ct  ^
73 It was s o  a g reed

A r t ic l e  X X I
\

74 The PRESIDENT suggested that A rtic le s  XXI to XXVIII, to which there 
w ere no amendments, might be voted on together
7 5 Mr P E TR 2E LK A  (C zechoslovakia) said he would be obliged to ask fo r  
separate votes on A r t ic le s  XXI X XIV  and XXVII He would vote against 
those A rtic le s , since his delegation strongly opposed the idea that the Con
feren ce  and the Convention w ere not open to a ll States, and particu larly  to 
such States as the Germ an D em ocratic  R epublic, the D em ocratic  R epublic 
of V iet-N am  and the P e o p le 's  D em ocra tic  R epublic of K orea , which w ere 
being denied adm ission  to the United Nations fo r  p o lit ica l reason s
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76 The PRESIDENT said he would accord in g ly  put a ll the A r t ic le s  to the 
vote separately  He then put to  the vote A rtic le  XXI i
77 There were 37 votes m favour and 11 against, with 2 abstentions 
Article XXI was adopted, having obtained the required two-thirds majority

Article XXII

78 Article XXII was adopted unanimously 

Article XXIII

79 Article XXIII was adopted unanimously 

Article XXIV

80 M r TREVOR (United Kingdom) Chairman of the Drafting Com m ittee, 
said that the Drafting C om m ittee proposed  that the opening w ords of para
graph 1 should read "A ll States M em bers of the United Nations, or of any of 
the specia lized  agencies or of the International A tom ic E nergy A gency "
81 M r RAO (India) observed  that the form ula in the analogous clauses of 
the international conventions adopted since 1958 re ferred  to two other cate
g o r ie s  of States, nam ely p a rties  to the Statute o f the International Court 
of Justice and States invited by the United Nations to becom e parties to the 
convention m  question Perhaps the Chairm an of the Drafting C om m ittee 
o r  the Chairm an of the Sub-C om m ittee on F inal C lauses might explain the 
reason  fo r  that im portant om ission
82 M r BOULANGER (F edera l R epublic of Germ any) speaking on a point
o f  o rd er , said he doubted whether it was in ord er  to ask the C hairm en of 
subsidiary organs of the C onference to explain why certain  w ords had been 
included or omitted The Indian delegate had had ample opportunrh to sub
mit an amendment if he had wished to do so , (
83 M r TREVOR (United Kingdom ), Chairman of the Drafting Com m ittee,
said that under its te rm s ,o f re fe ren ce , the Drafting C om m ittee could not 
add anything of substance to the texts it had re ce iv ed  fro m  the C om m ittee 
of the W hole •
84 M r RAO (India) said he had m ere ly  w ished to draw attention to an 
om ission  which had probably been unintentional
85 The PRESIDENT put to the vote A rticle  XXIV with the amendment pro
posed by the Drafting Committee
86 At the request of Mr Kim (Korea), a roll-call was taken
Romania, having been drawn by lot by the President, was called upon to 
vote first

The result of the vote was as follows

In favou r South A fr ica  Spain Sweden Sw itzerland Thailand T urkey, 1 
United K ingdom  of G reat B rita in  and N orthern  Ireland, United- 
States of A m erica  Venezuela, Viet-N am  Argentina Australia 
A ustria, Belgium B razil, Canada China ,Colom bia, Denmark 
E l Salvador, F rance , F ed era l R epublic of G erm any, G reece , i
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Guatem ala, Honduras, Iran, Isra e l Italy Japan, R epublic of 
K orea , Lebanon, M ex ico , M onaco, N etherlands, P h ilipp in es, 
P ortu ga l

A gainst R om ania, Ukrainian Soviet S oc ia list R epublic Union of Soviet 
S ocia list R epublics, Y ugoslavia, Bulgaria B yelorussian  Soviet 
Socialist Republic, Cuba Czechoslo\ ak Socialist Republic Finland, 
Ghana, Hungary Indonesia, Poland 

Abstaining India, M orocco

87 There were 36 votes m favour and 13 against with 2 abstentions Article 
XXIV, as amended was adopted having obtained the required two-thirds 
majority
88 M r VILKOV (Union of Soviet S ocia list R epublics) w ished to make two 
statem ents fo r  the re co rd  fir s t , that the Soviet delegation con sidered  that 
a ll States w hich w ished to, cou ld  a cced e  to the C onvention and pursue its 
ob jectives second, that there was no indication in the Convention that States 
a cced ing  to the Statute o f the International Court might a cced e  to the Con
vention In that connection , the Soviet Union stated that it would not con
s id er  the present p rov is ion  as a precedent fo r  future con feren ces
89 Mr KONSTANTINOV (Bulgaria) associated his delegation with the state
ment made by the Soviet delegate

Article XXV

90 Article X X V  was adopted unanimously

Article XXVI 
1

91 Article XXVI was adopted unanimously 

Article XXVII '

92 M r VILKOV (Union of Soviet S ocia list R epublics) noted that one of the
dates in the fir s t  paragraph of the A rtic le  had been left blank
93 The PRESIDENT said that the date would read 19 May 1963
94 M r VILKOV (Union of Soviet S o c ia lis t  R epu b lics ) noted fu rth er that
the A rt ic le  did not contain w ord s, like those o f A r t ic le  IX of the O ptional 
P ro toco l, to the effect that the English, F rench , Russian and Spanish texts 
w ere equally authentic He asked whether the Drafting Committee could bring 
the two texts into agreement
95 M r TREVOR (United Kingdom ), Chairm an of the Drafting Com m ittee,
said that the m atter ra ised  by the Soviet delegation  was one of substance, 
not of drafting and that the Drafting Committee, under its term s of reference, 
could not add such w ords to the Convention without an appropriate amendment 
from  the Com m ittee of the Whole
96 The PRESIDENT thought that the position with regard to authenticity was
substantially the sam e in both texts, even though it was stated d ifferently
97 M r RAO (India) said that the p rob lem  was a lega l one and that it was
essen tia l fo r  both texts to contain the w ords
98 M r DADZIE (Ghana) said that since a ll conventions contained such



154 CONFERENCE ON CIVIL LIABILITY TOR NUCLEAR DAM AGE

w ording, it was desirab le  that the present Convention should contain them 
as w ell
99 M r McKNIGHT (A ustralia ) con sid ered  that the signature clause suf
fic ien tly  established  the authenticity of the fou r languages W hile he fe lt 
that the addition of the proposed  w ords was unnecessary he suggested that 
the C onference could, if it so desired  leave it to the P resident to arrange 
fo r  their inclusion  m the Convention
100 M r RAO (India), M r DADZIE (Ghana) and M r 1 VILK O V  (Union of 
Soviet S oc ia lis t  R epu b lics ) con cu rred  in that su ggestion
101 The PRESIDENT said that if the C on feren ce  so  au th orized  h im  he 
would take steps to con cord  the Optional P ro to co l and the Convention so as 
to provide fo r  the authenticity of all texts
102 It was so agreed '
103 Subject to the above, the PRESIDENT put to the vote A r t ic le  XXVII
104 There were 39 votes m favour and 11 against with 2 abstentions 
Article XXVII was adopted ha'vmg obtained the required two-thirds majority

Article XXVIII '
1

105 Article XXVIII was adopted unanimously

Final text of Articles I II, IIA and I V -  VIII (CN-12 /42)

106 The PRESIDENT rem inded the C on ference that it had yet to vote on 
the final text of A rtic le s  I, II, IIA  and IV -  VIII as amended by the Drafting 
C om m ittee (C N -1 2 /4 2 )6 A rtic le  III had already been adopted 7 The only 
changes made by the Drafting Committee had been in punctuation or phraseo
logy but he understood it also wished to propose that in the second sentence 
o f A rtic le  V paragraph 1, the w ords " o r  by State indem nification" be r e 
p laced  by " o r  by State funds"
107 Subject to that the final texts of A rticles I II IIA and I V -  VIII, as 
amended by the Drafting Committee (CN-12/42), were adopted unanimously

The protocol (CN-12/41,
i l

108 Mr TREVOR (United Kingdom), Chairman of the Drafting Committee, 
said the order of the paragraphs should be reversed  and "21 May 1963" in
serted  as the date
109 Subject to that, the protocol twas adopted unanimously 1 ' * >

The title of the Convention (CN-12/41

110 The title of the Convention was adopted unanimously
i h i

The preamble (CN -12/41,
I ,

111 Mr MAURER (United States of A m erica ) said his delegation 's under
standing of the firs t  paragraph of the pream ble was that it embodied the dual

6 See 4th plenary meeting paras 9 and 10
r 7 Para 12 above
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objective of the Convention, viz to protect v ictim s of nuclear incidents and 
to encourage the development of the atom ic energy industry
112 The preamble was adopted unanimously

ADOPTION OF THE CONVENTION AS A WHOLE 
THREE DRAFT RESOLUTIONS AND THE FINAL ACT

113 The PRESIDENT, before putting to the vote the Convention as a whole 
rem inded  the C on feren ce  that the a r t ic le s  would have to be ren um bered  
The C onvention would co m p r ise  the texts in docum ents C N -1 2 /4 1  and 42, 
with the om iss ion  of A rtic le  IX paragraph 4, A rtic le  XVI and A rtic le  XX 
with the addition of the new a rticle  contained in document C N -1 2 /1 3 /R ev  1, 
with the amendment of A rtic le  XVII contained in document C N -1 2 /4 0 /R ev  1 
and with the amendment of A rtic le  XXIV m entioned by the Chairm an of the 
Drafting C om m ittee8 If the C on ference  so authorized  him  he w ould, in 
conjunction with the Chairman of the Drafting Committee make the necessary 
changes
114 It was so agreed ,
115 Mr MAURER (United States of A m erica ) wished to make a statement 
p r io r  to the vote The United States delegation would be unable to approve 
the Convention, as a resu lt of severa l d ifficu lties  to which it gave r is e  fo r  
the United States (e g the inadequate ,level fixed  fo r  the m inim um  lim it of 
liability , and the non-inclusion  of clauses providing fo r  the continuation of 
protection  and perm itting the application of national law to cla im s involving 
United States citizens only) It realized  however, that there was solid sup
port fo r  the Convention at the C onference and it recogn ized  the g ood -w ill of 
those who had opposed the United States arguments In those circum stances 
the only proper cou rse  was to abstain H ow ever, he could assure the Con
fe re n ce  that the United States would ca re fu lly  rev iew  the text of the Con
vention and study the action taken by other countries with respect to it es
p ecia lly  in the m atter of raising lim its of liability
116 Mr THOMPSON (United Kingdom) said that som e of the recent changes 
m the draft of the Convention had been agreeable to his delegation and others 
le s s  so One unexpected feature had been the disappearance of A rtic le  IA  
a development which would doubtless create d ifficu lties fo r  the United King
dom  It would, h ow ever, try  to ov ercom e  them  With that qualification , 
h is delegation  w ould vote in fa v ou r  of the C onvention  as a w hole
117 Mr GUDENUS (Austria) said that, as the Convention made no specific  
p rovision  regarding reservations, the Austrian delegation wished to indicate 
that it intended to en ter certa in  reserv a tion s  at the tim e of signature o r  
a ccess ion  One would con cern  A rtic le  II, paragraph 5 Another would be 
to the effect that A ustria  con sid ered  ra tification  of the Convention as con
stituting an obligation  under international law to enact national leg isla tion  
on th ird -party  liability  m the fie ld  of nuclear energy in accordance with tht 
prov isions of the Convention
118 M r BOULANGER (F ed era l R epublic of G erm any) said that the Con
vention, in its present fo rm , presented certain  d ifficu lties fo r  his country

8 Para 80 above
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It would have to study the text carefu lly  and decide whether those difficulties 
could be overcom e F or  those reasons his delegation would have to abstain
119 M r ZA LD IV A R  (A rgentina) said that he would vote m  favour of the 
Convention, the present text of which represen ted  the fru it of trem endous 
e ffo rts  That did not m ean, h ow ever, that A rgentina was renouncing its 
point of view on the question of right of recou rse  He hoped that in the near 
future, by m eans of rev ision s or b ilatera l regional agreem ents, it would be 
possib le  to revert to that vital ju rid ica l princip le
120 Mr JARVIS (Canada) said that his country might, fo r  the same reasons 
as those given by the United States delegation, find seriou s difficu lty in ac
ceding to the Convention
121 M r McKNIGHT (A ustralia ) pointed out that m any of the States which 
w ere  m aking re se rv a tio n s  to the Convention w ere  doing  so  m  the light of 
their own sp ecia l in terests Of cou rse , p rob lem s relating to other groups 
of countries would still rem ain unsolved The A ustralian delegation would 
vote in favour o f the Convention, even though it rea lized  that the text was 
not a p erfe ct  one
122 M r DADZIE (Ghana) said that the Convention did not contain a ll the 
provisions his country would have desired  However, in the realization that 
any convention  m ust be based  on a sp ir it  o f g ive and take h is  delegation  
would vote f o r  the presen t text
123 M r SCHEFFER (N etherlands) said that the substance and wording of 
certa in  a r t ic le s  crea ted  a num ber o f d ifficu lt ies  fo r  w hich a solution  had 
still to be sought nevertheless his delegation would vote for the Convention, 
as it form ed  a so lid  base fo r  further international co -op era tion  in the field  
o f c iv il liab ility  fo r  nuclear damage
124 Mr FRAN CO -N ETTO  (B razil) said that his Governm ent like that of 
Austria, reserved  its position  regarding final acceptance of the Convention 
m  its present fo rm  The Convention had a num ber of flaw s in particu lar 
the denial of the right of recou rse  As his delegation'had repeatedly stated, 
that was a very important point, but it would vote fo r  the Comention in order 
to further the sp irit of co-operation  in which it had been drafted ‘ That vote, 
however, m no way obligated his Government with regard to final acceptance
125 M r LAGORCE (F ran ce) agreed  that the Convention w as not en tirely  
satisfactory , but he thought it testified  to a rea l sp irit of co -op era tion  be
tween the countries concerned in the effort to lay down minimum standards 
His delegation  would vote fo r  the Convention, but that did not n e ce ssa r ily  
m ean that h is G overnm ent would ratify  it at a la ter date
126 M r de ERICE (Spam) was on the whole m  favou r of the C onvention, 
but agreed with the com m ents made by other delegations, m particular those 
of Austria, Argentina and B razil
127 M r BRATUS J (Union of Soviet S oc ia lis t  R epu b lics) con s id ered  that 
the Convention constituted a sa tis fa ctory  firs t  stage, and that it was in fu ll 
conform ity with the A gency 's Statute The Convention was not entirely satis
fa ctory , but it was a su ccess fu l com p rom ise  a rrived  at through a genuine 
spirit of co-operation  His delegation would vote in favour of the Convention
128 Mr SANALAN (Turkey) thought the Convention m many ways unsatis
fa ctory , and his Governm ent would la ter  study it in detail H ow ever, his 
delegation  would not vote against it
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129 Mr COLOT (Belgium) said his delegation would vote for the Convention 
as a com p rom ise  solution, but h is Governm ent would not be com m itted  by 
his delegation 's  vote m  favour
130 Mr ARANGIO RUIZ (Italy) associated him self in general with the state
ment made by the delegate of Australia
131 M r SPA C lL  (C zech oslovak ia ) said  h is delegation  would vote fo r  the 
Convention although it did not regard  it as in every  way sa tis fa ctory  His 
G overnm ent would study the Convention in deta il b e fo re  fin a lly  a cced in g
132 The PRESIDENT put the C onvention to the vote
133 At the request of M r Thompson (United Kingdom) a roll-call vote was 
taken
Greece, having been drawn by lot by the President, was called upon to vote 
first

The result of the vote was as follows

In favour G reece , Hungary, India Indonesia Iran, Israe l, Italy Japan,
Republic o f K orea Lebanon, M exico, Netherlands Philippines, 
Poland Portugal, Romania South A fr ica , Spain, Sweden, 
Switzerland Thailand Turkey Ukrainian Soviet S ocia list R e
public Union o f Soviet Socia list R epublics United Kingdom of 
Great B ritain and Northern Ireland, Venezuela, V iet-N am , 
Y ugoslavia Argentina, A ustralia , A ustria, Belgium  B razil, 
B ulgaria, B yelorussian  Soviet S ocia list R epublic China, C o
lom bia  Cuba C zechoslovak  S ocia list Republic Denmark, 
Finland F rance , Ghana 

Abstaining Honduras, M orocco , United States o f A m erica , Canada, El
Salvador F edera l Republic o f Germany

134 There were 43 votes m favour and none against with 6 abstentions 
The Convention was adopted, having obtained the required two-thirds 
m ajority
135 The PRESIDENT invited the C onference to d iscu ss the joint draft r e 
solution  on establishm ent of a standing com m ittee  (C N -1 2 /15 /R e v  1) and 
the three am endm ents thereto  (C N -1 2 /4 3 , 44 and 45)
136 M r FRAN CO -N ETTO  (B razil) said that the countries sponsoring the 
draft resolution  considered  that a standing com m ittee would play an important 
part m facilitating  the future w ork of the C onference, and that it would en
courage Governm ents to ratify the Convention It had been made perfectly  
c lea r  during the deliberations of the Com m ittee of the Whole that the Con
vention dealt with a branch o f ju r id ica l sc ien ce  which was still m  the 
form ative  stage
137 The C onference had been able to agree about certain  b asic  prin cip les 
and p roced u res fo r  in corporation  in an international lega l instrum ent, and 
it seem ed both log ica l and n ecessary  to establish som e subsidiary bodj which 
would deal with prob lem s occu rrin g  m connection  with the im plem entation 
o f the Convention such a body would not have authority to m odify  any de
c is io n s  of p r in c ip le  a lready  em bod ied  m  the C onvention, though it might 
w ell be that its work would resu lt in subsequent rev ision  of the Convention
138 The com m ittee  would a lso  con s id er  the question  of an international
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com pensation  fund and by linking the C on feren ce  m o re  c lo s e lv  with the 
International A tom ic Energy Agency, it would leave the way open for further 
development
139 The B russels  C onference, which had adopted the B russels Convention 
on the L iability  of O perators o f N uclear Ships, had set up a s im ila r  com 
m ittee and had a lso  established a com pensation  fund, and experience could 
be drawn from  its operation
140 Mr HENAO-HENAO (Colom bia) in troducnghis amendment (CN-12/44) 
said that its purpose was to ensure that the draft resolution was implemented 
m the light of the A gency 's Statute
141 M r GOSS (United K ingdom ) said  h is d elegation  supported  the draft 
resolu tion  and the C olom bian amendment The, purpose of the amendment 
submitted by the United Kingdom (C N -12 /43 ) was so le ly  to c la rify  the text 
In view  of the fina l text of A rtic le  V, paragraph 1 9, he suggested  that the 
expression  "public funds" be rep laced  by "State funds" ,
142 He fu rth er suggested  that the w ords and to advise  any such
prob lem s" in paragraph 1(a) o f the draft resolution be replaced by the words 
"and to advise on any such p rob lem s" it was c lea r  that either the D irector 
General o r  the Contractm g P arties  would be able to seek,the C om m ittee 's  
advice t
143 Mr SPAClL (C zechoslovakia) rem inded the C onference that his dele
gation had expressed its views regarding the establishment of a standing com 
m ittee during the w ork  of the C om m ittee of the W hole his delegation  still 
saw no need fo r  the establishm ent of such a com m ittee and con sidered  that 
m atters fo r  settlement could be dealt with either through diplom atic channels 
o r  by the International A tom ic E nergy A gency If, how ever, the m ajority  
of the C onference wanted to adopt'the draft resolution , his delegationtwould 
not vote against it, provided  the C olom bian  am endm ent was adopted He 
considered that amendment n ecessary  m order to ensure that both the Board 
of G overn ors  and the G en era l C on feren ce  w ere  involved  in setting up the 
com m ittee  He suggested that the C olom bian  am endm ent should a lso  be 
applied to paragraph  2
144 The United Kingdom amendment’dealt with the establishment of a com 
pensation fund, and although he understood why som e delegations supported 
such an idea he thought it unsatisfactory to entrust such a non-authoritative 
body as the proposed com m ittee with the duties referred  to He was opposed 
to the establishm ent of such a fund and that was one reason  why his d e le 
gation could not support'the draft resolu tion
145 His G overnm ent could  not a gree  to the joint am endm ent (C N -12 /4 5 ) 
because it was in effect a rev ision  of A rtic le  IX paragraph 3(b) of the Con
vention, which had already been adopted In any case  he did not think it 
possib le  that such a body would be capable of solving d ifficu lties when there 
was clea rly  no agreem ent
146 M r NORDENSON (Sweden) said h is delegation  supported the am end
m ents subm itted by C olom bia and the United Kingdom
147 Introducing the joint amendment submitted by Italy the Dnited Kingdom 
and Sweden (C N -12 /45) he reca lled  that when the C onference had been d is
cussing A rtic le  IX, the delegate of Italy had proposed  the deletion of paraL

9 See para 106 above
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graph 3(b)10, on the grounds of his concern as to the delays that would result 
in settling disputes in case the Contracting Parties failed to agree Although 
he thought those fe a rs  had been  exaggerated, he rea lized  that there w ere 
certa in  p rob lem s, and fo r  that reason  he thought it might be advisable fo r  
the standing com m ittee to con sid er  som e p oss ib le  p roced u res  fo r  settling 
disputes in such cases
148 He suggested replacing the words "an international body" by the words 
"a  p ro ce d u re " , sin ce it might w ell be that som e m echanism  other than an 
international body could be dev ised  fo r  settling disputes
149 Mr MOUSSAVI (Iran) and Mr DONATO (Lebanon) supported the draft 
resolution
150 Mr BRATUSJ (Union of Soviet Socialist Republics) said his delegation
would vote against the draft resolution  The only case he knew where such 
a standing com m ittee had been established was at the B russels  Conference 
£nd m that case there w ere specia l circum stances since the C onference had 
been convened by the Belgian Government It was clear that that Government 
'could not undertake permanent duties connected with the im plem entation of 
the B russels Convention In the present instance, however the duties which 
it was proposed  to entrust to the standing com m ittee could equally w ell be 
ca rried  out by the International A tom ic E nergy A gency 1

^151 M oreover, the work of the proposed'standing com m ittee would involve 
the Agency in unnecessary expenditure
152 His delegation could not support the United Kingdom  amendment 
(C N -12 /4 3 ) as paragraph 1(b) of the draft reso lu tion  was of no in terest to 
a num ber of States, including the USSR
153 Nor could it support the joint amendment (C N -12 /45 ) as that question 
had been settled within the fram ew ork  of the Convention which had already 
been adopted
154 H ow ever, h is 'd e leg a tion  would agree to the C olom bian  am endm ent 
(C N -12/,44) if it meant that both the B oard of G overn ors and the G eneral 
C onference would be involved m  the task
155 The Soviet delegation 's  negative vote on the resolu tion  did not how
ev er , im ply  that the Soviet Union would not p articipate  in the w ork  of the 
standing com m ittee  ,
156 M r SCHEFFER (N etherlands) supported the draft resolu tion  and all 
the am endm ents thereto, including the ora l am endm ents subm itted by the 
delegate of the United Kingdom ,t In particular, he w elcom ed the Colombian 
amendment, since it was not for  the present conference to make recom m end
ations to the B oard of G overn ors, which was a sp e c ific  organ of the Inter
national A tom ic E nergy A gency
157 M r FRANCO-N ETTO (B razil) said that, in the firs t  p lace he wished 
to m ake it c le a r  that the standing com m ittee  would be rep resen ta tiv e  of 
the variou s  geograp h ica l a rea s  involved
158 Regarding the opinion* of the Soviet delegate that there was no parallel 
betw een the B ru sse ls  C onference and the present con feren ce , and that the 
,Agency could undertake duties of the kind which had been entrusted to the 
standing com m ittee set up at the B russels C onference, he pointed out that 
the Contracting States them selves would then take no part in the work Such

10 6th plenary m eeting paras 7 11
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a standing com m ittee would provide an im m ediate link with atom ic scien ce  
and would in particu lar be of benefit to developing countries
159 R egarding the question of expense, he pointed out that if the A gency 
w ere to undertake the duties r e fe r r e d  to in the draft reso lu tion  expense 
would s t ill be involved and som etim es it might be grea ter  than it could be 
with a standing com m ittee under paragraph 1(c) of the draft resolution  for  
exam ple, the Agency would probably have to send,experts to the areas con
cern ed  The standing com m ittee cou ld  m eet at tim es  when its m em b ers  
w ere  umted fo r  som e other purpose such as the G enera l C onference
160 With rega rd  to the com pensation  fund r e fe r re d  to m  paragraph  1(b) 
of the draft reso lu tion , he pointed out that there would be no com pu lsion  
regarding participation  m  the fund States like the Soviet Union, which ob
jected  to the establishm ent of such a fund m erely  because it was of no 
interest to them, need not participate
161 M r KONSTANTINOV (Bulgaria) said his delegation could not support 
the draft resolu tion , fo r  the reason s a lready  given by the Soviet delegate 
In any case , no new centra l body was requ ired  to su perv ise  application of 
the Convention An in ternational fund w as a lso  su perflu ou s becau se  
financial questions concerned the individual States, which were free to organ
ize any specia l financial arrangements necessary
162 The only amendment a ccep tab le  to h is delegation  was that p roposed  
by C olom bia
163 Mr GHELMEGEANU (Romania) was of the opinion that as the A gency's 
Statute made it possib le  to organize a conference whenever required, it was 
unnecessary fo r  the C onference to make arrangem ents such as those fo r e 
seen in the draft resolution
164 The PRESIDENT pointed out that paragraph 1(e) of the draft resolution 
indicated that the standing com m ittee should "study any other specia l p rob
lem s re fe rre d  to it by the C on ference" H ow ever, as the C onference was 
on the point of ending, it would be unable to re fe r  any further problem s and 
he therefore  proposed  the deletion of that sub-paragraph
165 It was so agreed ' '
166 The PRESIDENT put to the vote the Colombian amendment (C N -12/44)
167 There were 37 votes m favour and none against, with 2 abstentions 
The amendment was adopted, having obtained the required two-thirds 
majority
168 The PRESIDENT put to the vote the United K ingdom  am endm ent 
(C N -1 2 /4 3 )
169 There were 20 votes m favour and 11 against, with 8 abstentions The 
amendment was not adopted having failed to obtain the required two-thirds 
majority
170 Tlie PRESIDEN T put to  the vote the jo in t am endm ent (C N -1 2 /4 5 )

171 There were 22 votes m favour and 9 against with 8 abstentions The 
amendment was adopted having obtained the required two-thirds majority
172 The PRESIDENT pointed out that as paragraph 1(e) had been deleted, 
the new clause p roposed  m docum ent C N -1 2 /45  would have to  be inserted  
as " ( e ) "  and not " ( f ) "
173 He put to the vote the draft resolution  (C N -1 2 /1 5 /R ev  1) as amended 
1 74 There were 26 votes m favour and 8 against, with 5 abstentions The
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draft resolution, as amended was adopted, having obtained the required 
two-thirds majority
175 M r ARANGIO RUIZ (Italy) suggested that, although the m atter was 
not included under the te rm s of re fe re n ce  of the Standing C om m ittee 
m entioned in the resolution , it would be highly desirab le , in the light of the 
d iscu ss ion s , fo r  the International A tom ic E nergy A gency to arrange fo r  a 
study of the international responsib ility  of States fo r  nuclear damage at the 
earliest date convenient to the D irector  General
176 Mr McKNIGHT (Australia) supported the Italian delegate's suggestion
177 The PRESIDENT put to the vote the draft resolution  proposed in docu
ment C N -1 2 /1 0 /R ev  2 with the second line com pleted to read " Vienna, 
on 19 May 1963 "
1 78 The draft resolution was adopted by acclamation
179 M r GUDENUS (A ustria) said that his delegation  and country w ere 
honoured by the reso lu tion  which had just been  adopted and that he would 
ensure that it was brought to the attention of the a ppropria te  authorities
180 The PRESIDENT put to the vote the draft resolution  proposed  m docu
ment C N -1 2 / l l /R e v  1
181 The draft resolution was adopted by acclamation
182 Mr TREVOR (United Kingdom ), Chairman of the Drafting Com m ittee, 
ca lled  attention to an om ission  from  the text of the F inal Act set out in 
docum ent C N -1 2 /3 8 /R e v  1, w here it would be appropria te  to m ention  the 
alternate m em b ers  o f the D rafting C om m ittee who had been  o f great 
a ss ista n ce  to it
183 M r P E T R ^E L K A  (C zech oslovak ia ), re fe rr in g  to paragraph 3 of the 
Final Act, stated that his delegation did not consider China to be represented 
at the C onference, as no delegate nominated by the Chinese P eop le 's  Republic 
was present
184 He proposed  that the com position  of the three Sub-C om m ittees should 
be indicated m paragraph 9 of the F inal Act
185 The PRESIDENT, having pointed out that a re fe re n ce  to the Optional 
P ro to co l should be inserted  m  the spaces m  paragraphs 13, 14 and 15, put 
to the vote the F inal A ct (C N -1 2 /3 8 /R e v  1) subject to that addition and the 
proposed  addition of the nam es o f alternate m em bers of the Drafting Com 
m ittee and the com position  of the three Sub-C om m ittees
186 The Final Act, thus amended, was adopted by acclamation

CLOSURE OF THE CONFERENCE

187 M r EKLUND, D ire c to r  G eneral of the International A tom ic E nergy 
A gency, thanked the delegates fo r  the adoption of the resolution  expressing 
appreciation to the A gency fo r  the organization of the C onference and stated 
his satisfaction with the results which had been achieved It was, of course, 
unpleasant to t£.lk of incidents, but as the eventuality could not be ruled out, 
it w as n e ce ssa ry  to p rov id e  p ro te ction  fo r  p o ss ib le  v ic t im s  Although it 
was im p ossib le  to re co n c ile  a ll in terests , the C on ference had gone a long 
way tow ards a satisfactory  solution and the Agency would always be pleased 
to a ss is t  cou n tries  w ishing to estab lish  le g is la tio n  m  the fie ld  o f a tom ic 
energy He thanked the P resid en t of the C on ference , the chairm en  of the

n
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various com m ittees and all delegates fo r  the help they had given the Agency
188 Mr ZALDIVAR (speaking on behalf of Argentina B razil Colombia, El 
Salvador, Guatemala, M exico, Portugal, Spain and Venezuela) Mr BRATUSJ 
(on behalf of Bulgaria, the B yelorussian  SSR, C zechoslovakia, Cuba, Hungary, 
Poland, Romania, the Ukrainian SSR, the Union of Soviet Socialist Republics 
and Y ugoslav ia ), M iss  RATUMBUYSANG and M r PHUONG (on behalf o f 
the A fro -A s ia n  cou n tr ies ), M r C O LO T (on behalf o f  A u str ia , B elg ium , 
F ra n ce , F e d e ra l R epu blic  of G erm any and N etherlands), M r M AU RER 
(United States o f A m e r ica ) and M r THOM PSON (on  beh a lf of A u stra lia , 
Canada and the United Kingdom) paid tribute to the ability, w isdom  and im 
partiality with which the P resident had led the C onference to a highly satis
fa cto ry  con clu sion  They a lso  ex p ressed  the highest apprecia tion  fo r  the 
im m ense amount o f w ork accom plished  by the A gency and the great assistance 
rece ived  from  the A ustrian Governm ent
189 The PRESIDENT, in thanking delegates fo r  th eir  exp ress ion s  of ap
precia tion , paid tribute to the im m ense e fforts  made by the various Com 
m ittees it was in fact to them  that the su cce ss  of the C onference was due

The meeting and Conference closed at 9 10 p m
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Chairman M r McKNIGHT (Australia)

ELECTION OF OFFICERS

1 The CHAIRMAN ca lled  fo r  nominations fo r  the post o f V ice-C hairm an
2 M r THOMPSON (United Kingdom ) nom inated M r Ghelm egeanu the
head o f the Rom anian delegation
3 M r DONATO (Lebanon) secon ded  the nom ination
4 M r Ghelmegeanu (Romania) was elected Vice-Chairman by accla
mation
5 The CHAIRMAN ca lle d  fo r  nom inations fo r  the p ost o f R apporteur
6 M r M AURER (United States o f A m erica ) nom inated M r Dunshee de
A branches o f the B razilian  delegation
7 M r RAO (India) secon ded  the nom ination
8 M r Dunshee de Abranches (Brazil) was elected Rapporteur by accla
mation

CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 

REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN 12/2)

9 The CHAIRMAN drew  attention to the D raft C onvention on M inim um
International Standards R egarding C iv il L iab ility  fo r  N uclear Dam age as 
rev ised  by the Intergovernm ental Com m ittee on C iv il L iability for  N uclear 
Dam age (C N -12 /2 ) to the p roposed  amendments transm itted to the S ecre 
tariat up to 8 A pril 1963 (C N -1 2 /C W /l)  and to the am endm ents p rop osed  
s in ce  that date The United Kingdom  am endm ent to the title  o f the C on
vention (C W /1 am endm ent 1) would be con s id ered  together with the
p ream ble  at a la ter stage

Article I 

Paragraph 1

10 M r de CASTRO (P h ilipp in es) w ithdrew  his d e lega tion 's  am endm ent 
(CW /1 amendment 2) since it was m erely  a drafting change consequential 
upon the new artic le  proposed  by his delegation to follow  A rticle  I A (C W /l 
amendment 24)

*  For convenience the symbol CN 12 denoting the Conference is hereinafter omitted before all CW 
(Committee of the Whole) documents
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Paragraph 2

11 The CHAIRMAN said  that am endm ents 3 4 and 5 in docum ent C W /l
would be considered together since they were close ly  related the Norwegian 
delegation which had submitted amendments 3 and 5 had agreed that amend
m ent 4, subm itted  by the United K ingdom  shou ld  be c o n s id e re d  f ir s t

12 M r GOSS (United Kingdom ) sa id  that the pu rpose  o f h is d e legation 's  
am endm ent to paragraph  2 was tw ofo ld  F irs t  it would w rite  into the 
a rticle  the understanding recorded  in paragraph 6 (p 41) of the Intergovern
m ental C om m ittee 's  rep ort (C N -1 2 /2 ) R a d io isotopes which had reach ed  
the final stage o f fabrication  ought to be excluded because they did not then 
constitute a nuclear hazard within the meaning of the Convention Secondly 
the paragraph in its present form  did not co v e r  two kinds o f rad ioisotopes 
those produced by h igh -energy m achines and natural rad ioisotopes Since 
it was already d ifficu lt enough to know whether operators w ere or w ere not 
liab le  fo r  dam ages caused by rad ioactive  m ateria l the situation would be 
con s id era b ly  s im p lif ie d  i f  fin ished  ra d io iso to p e s  w e re  reg a rd ed  as non- 
hazardous
13 M r JARVIS (Canada) o b serv ed  that the w ords "w hich  have reach ed  
the final stage o f  fa b rica tion " had been in troduced  into the d iscu ss ion  fo r  
the first tim e He doubted whether it was desirable to go quite so far After 
separation  from  the fuel, m a ter ia l m ight undergo m any p r o c e s s e s  and 
various parts o f it might be ready for final use at various stages It might 
th ere fore  be better to use the stage o f separation  from  fuel as the dividing 
line
14 M r , GOSS (United Kingdom ) answ ered  that the purpose o f  the am end
ment was to exclude radioisotopes only at the moment when they could safely 
be handed over to industrial operators The bulk m aterial should not be ex
cluded from  the Convention until it was sa fe ly  packaged m individual con 
ta iners
15 M r SPINGARN (United States of A m erica ) opposed the United Kingdom 
amendment The C om m ittee 's wording stated clea rly  that whether a radio
isotope was nuclear m ateria l depended on whether it was inside or outside 
a nuclear installation  The United Kingdom amendm ent introduced a sub
je ct iv e  elem ent which in crea sed  d ifficu lty  o f p ro o f
16 M r W EITNAUER (F ed era l R epublic o f G erm any) a g reed  with the 
United Kingdom representative that certain  rad ioisotopes w ere not covered  
by the w ording o f  paragraph  2 but drew  a d ifferen t con clu s ion  from  that 
fact A ll potential radioactive m aterial should be covered by the Convention 
His delegation 's amendment to paragraph 9 (C W /l)  amendment 14) would 
serve  the in terest o f v ictim s and op era tors  alike by abolishing the need to 
d ifferentiate  betw een variou s rad ioactive  m a teria ls  inside an installation 
w hich  m ight have caused  dam age V ictim s would be saved d ifficu lties  of 
p r o o f  and op era tors  would be able to c o v e r  v a r iou s  r is k s  under one 
insurance policy  If the United Kingdom amendment were adopted operators 
m ight be com p elled  to take out insurance fo r  the re la tiv e ly  sm a ll r isk  of 
dam age by ra d io isotop es
17 M r STEPHENSON (South A fr ica ) pointed  out m  connection  with the 
w ords "which have reached the final stage of fabrication " that there might
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be a la ter  stage when a rad io isotop e  was agpin taken out o f its p ro tectiv e  
co v e r in g  and again b eca m e dangerous His delegation  had subm itted  an 
amendment to paragraph 5 (C W /l amendment 9) in order to allow fo r  that 
p ossib ility
18 M r NORDENSON (Sweden) stron gly  supported  the United Kingdom 
am endm ent The ob ject ion  that it would g ive  r is e  to  d ifficu lties  o f p ro o f 
was unfounded since the Draft Convention contained sp e c ific  p rov ision  for 
joint liab ility  (A rtic le  II paragraph 6)
19 The CHAIRM AN put the United K ingdom  am endm ent to  paragraph  2 
(C W /l  am endm ent 4) to the vote
20 T here w ere  1 7 v o tes  m  favour and 16 against with 7 abstentions The 
am endm ent was approved
21 M r ROGNLIEN (N orway) said  that his delegation  would not p re s s  its 
amendm ent to paragraphs 2 and 3 (C W /l am endm ents 3 and 5) • but hoped 
that the w ords in am endm ent 5 "o r  s im ila r  p a rticu la r  u s e s "  would be r e 
fe r r e d  to the Drafting C om m ittee1

P aragraph  3

22 M r FR A N C O -N E T T O  (B ra z il) pointed out that his d e leg a tion 's  p r o 
posa l to  em body the concept o f nuclear fusion (C W /30) a ffected  A rtic le  I as 
a w hole N u clear dam age m ight o ccu r  from  fou r so u rce s  n u clear ra d i
ation, rad ioisotopes fiss ion  and fusion all w ere covered  by the draft except 
fusion  A num ber o f cou ntries w ere working on fusion p r o c e s s e s  o and an 
im portant n u clear cou ntry  had recen tly  re p o rte d  a m a jo r  ach ievem en t in 
fusion  re se a rch  At its f ir s t  m eeting in 1961 the Intergovernm ental 
Com m ittee had decided not to re fer  to fusion in the Draft Convention because 
the h azards w ere  d ifficu lt to  evaluate What w as known about fusion  
suggested that its risks were relatively  sm all The p rocesses  were different 
from  those used in fiss ion  and involved no risk s  from  tox ic  substances or 
radiation since the m aterials generating fusion were water or lithium there 
w ere no radioactive b y -produ cts  It was how ever con ceivable  that som e 
rad ioactive  m ateria ls  might be produced  The D rafting C om m ittee might 
be asked to in sert the re fe re n ce  in the p rop er  p la ce  o r  p la ces
23 Mr THOMPSON (United Kingdom) could not support the B razilian p ro
p osa l fo r  it seem ed m istaken to l try  to regulate a subject before  its im pli
cations w ere  known The B razilian  delegate h im se lf had adm itted that the 
m a ter ia ls  used  m  fis s io n  and m  fusion  w ere d iss im ila r  and that no ra d io 
active m ateria ls  w ere p roduced  m fusion p r o c e s s e s  Fusion was s t ill so  
fa r  from  co m m e r c ia l exp loita tion  that the In tergovern m en ta l C om m ittee  
had decided  to exclude it from  the Convention A  s im ila r  su ggestion  had 
been  re je c ted  at the B ru sse ls  C on ference on the L iab ility  o f O perators o f 
N uclear Ships
24 Mr BOULANGER (Federal Republic of Germ any) fully agreed Current 
knowledge about fusion was far too scanty to support legislation
25 M r ZA LD IV A R  (A rgentina) supported the B razilian  p ro p o s a l The 
only argum ent against introducing the notion o f fusion  was that the p ro ce ss

1 Established at the 2nd plenary m eeting (paras 1 4)
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was insufficiently understood but presum ably not everything was yet known 
about fiss ion  A convention containing general conditions to protect victim s 
should cov er  a ll contingencies
26 M r B E LLI (Italy) said  he cou ld  not vote  fo r  the B razilian  p ro p o sa l 
s in ce  fa cts  should p reced e  law
27 Mr de ERICE (Spam) considered  it indispensable to introduce the con
cept o f fusion into the Convention The B razilian  delegation  had produced  
no sp ecific  wording the Convention was not a code for  an unchanging set of 
c ircu m sta n ces  but a guide fo r  the future It was known that damage could 
resu lt from  fu sion  and p ro v is io n  m ust th ere fo re  be m ade fo r  lia b ility  
M o re o v e r  the C onvention w as to rem ain  in fo r c e  fo r  ten  y e a r s  during 
w hich tim e  the e ffe c ts  o f fu sion  w ould b e co m e  m uch b etter  known

28 Mr RAO (India) endorsed the United Kingdom delegate's views Various 
aspects  o f fusion  w ere unknown, and the present was neither the tim e nor 
the p lace  to regulate it Such regulation  would m o re o v e r  be v ery  hard to 
w ord
29 M r RUEGGER (Sw itzerland) a g reed  with the Indian delegate  If 
n ecessa ry  re fe ren ce  to fusion could be made later at any tim e in an addi
tional p ro to co l without having to r e so r t  to the com plica ted  p roced u re  fo r  
rev is ion
30 M r DADZIE (Ghana) a greed  that m o re  data on fu sion  should  be o b 
tained b e fo re  r e fe r e n c e  to  it w as in cluded  in the C onvention
31 The CHAIRM AN put the B ra z ilia n  p ro p o s a l (C W /3 0 ) to  the vote

32 T here w ere 3 v o tes  m  favour and 32 against with 7 abstentions The 
p rop osa l was r e je c te d
33 M r NORDENSON (Sweden) sa id  that his delegation  had subm itted its 
amendment (C W /l amendment 6) because the w ords it p rop osed  to leave 
out were ambiguous and added nothing substantive to the definition It wished 
also to change the first words of paragraph 3 (a) to read "nuclear fuel other 
than natural uranium depleted uranium and thorium "

34 M r THOMPSON (United Kingdom ) said  he cou ld  support the Swedish 
am endm ent with that addition
35 M r LYTKIN (Union o f Soviet S oc ia lis t  R epu b lics) ob se rv e d  that the 
w ords which the Swedish delegation  p rop osed  to delete  had been included 
sp e c if ica lly  to c la r i fy  the kind o f n u clear fu el w hich constituted  nuclear 
m ateria l T heoretica lly  a ll m ateria ls  might be sub ject to fiss ion  but the 
defin itions m ust be based  on som e  d eg ree  o f  p rob a b ility  T horium  and 
depleted uranium  w ere not nuclear fuels since they produced  no chain 
reaction  either inside or outside a rea cto r
36 M r STEPHENSON (South A fr ica ) pointed out that part o f the w ords m
question already appeared in paragraph 1 and the words "by itse lf or in com 
bination with som e other m ateria l" made paragraph 3 (a) hard to understand 
He therefore supported the Swedish amendment
3 7 The CHAIRMAN put to the vote the Swedish amendment (C W /1 , amend
ment 6) as ora lly  amended L
38 T here w ere 16 vo tes  m favour and 20 against with 8 abstentions The
am endm ent was r e je c te d
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Paragraph 4

39 Mr RAO (India) said that the purpose o f his amendment (C W /36) was 
to exclude con tro lled  detonations o f nuclear dev ices  for s o -c a lle d  peacefu l 
purposes The present text could mean that the Convention connived at such 
a p ractice  Secondly the text was not sufficiently scien tific And thirdly 
the w ords "can  o c cu r "  w ere too wide since they could cov er  an interval o f 
one m icrosecon d  and th ere fore  a bom b
40 M r ZA LD IV A R  (A rgentina) sa id  that h is delegation  cou ld  not agree 
with the amendment which since there was still technical confusion between 
the te rm s  " c o n tr o l le d "  and "s e lf -s u s ta in in g "  w ould  exclu d e  any kind o f  
exp los ion  C ertain  types o f exp los ion s  w ere  n e ce ssa ry  fo r  p ea ce fu l p u r
p o se s  such  as blasting
41 M r THOMPSON (United Kingdom) supported the p roposed  amendment
42 M r SCH EFFER (N etherlands) said  that his delegation  a lso  was m  
favour It had had som e difficu lty  with the w ord  "s tru ctu re "  which could 
co n ce iv a b ly  include in sta lla tion s w h ere n u clea r m a te r ia ls  w ere  s to red  
(paragraph 5 (c)) That interpretation would be avoided by the amendment
43 M r LYTKIN (Union o f Soviet S ocia list R epu blics) sa id  the am end
ment was an im provem ent s in ce  it s tre sse d  the con tro lled  chain reaction  
as a p rop erty  o f a re a c to r
44 Mr SEVClK (C zechoslovakia) said that in certain  states a reactor might 
go  out o f con tro l an d ,th erefore  be dangerous that r isk  should be cov ered
45 M r ROGNLIEN (N orw ay) asked  the e ffe c t  o f  the am endm ent on the 
ca s e s  put fo rw a rd  by the delegate  o f A rgentina
46 M r BOULANGER (F ed era l R epublic o f Germ any) pointed out that the 
Convention was preparing laws fo r  just the case  m entioned by the C zech os
lovak delegate F ailure o f the chain reaction  because of accident must not 
have the e ffe c t  o f  taking a re a c to r  outside the defin ition  His delegation  
p r e fe r r e d  the or ig in a l text
47 M r B E LLI (Italy) rep lied  that the definition  should be taken to  apply 
only to the n orm al conditions o f  operation  in a re a c to r
48 M r SPINGARN (United States o f  A m e r ica ) sa id  his d elegation  p r e 
fe rre d  the orig inal text which gave som e p rotection  against a d e fective ly - 
built rea ctor
49 M r RAO (India) said that the Italian d e lega te 's  answ er that a de
finition should not be construed to apply to the abnorm al covered  that case 
The amendment would not exclude the explosions m entioned by the delegate 
o f Argentina
50 Mr WEINSTEIN (European N uclear Energy A gency) wondered whether 
the Indian am endm ent cou ld  be taken as an im p lied  c r it ic is m  o f A r t ic le  1
(10) of the 1962 B russels Convention on the Liability of Operators of Nuclear 
Ships (the B russels Convention) with which the present text of paragraph 4 
was alm ost identical The arguments accepted for  excluding the word "con 
tro lle d "  from  the definition o f "nuclear re a cto r"  in that Convention had been 
substantially the sam e as those o f the delegate of Czechoslovakia
51 Mr RAO (India) denied that any cr it ic ism  was intended
52 M r STEW ART (South A fr ica ) sa id  that the definition  should be m ore  
leg a l than sc ien tific  and the am endm ent was not wide enough
53 The CHAIRMAN put the Indian amendment (C W /36) to the vote
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54 T here w ere  19 v o tes  m  favour and 19 against with 7 abstentions The 
am endm ent was not approved

Paragraph 5

55 M r BOULANGER (F ed era l R epublic o f  G erm any) sa id  that his d e le 
gation 's amendment (C W /l amendment 7) was intended as a sim ple means 
o f enlarging the paragraph  to co v e r  future tech n ica l developm ents without 
entailing renew ed ratifica tion
56 M r SPINGARN (United States o f  A m e rica ) explained  that h is su b
am endm ent (C W /34 ) was intended to con fine the m a teria ls  co v e re d  by the 
paragraph to hazardous m ateria ls  to prov ide  a c r ite r io n  fo r  the B oard o f 
G overn ors o f the A gency and to m aintain con sisten cy  with a p roposed  
amendment to a la ter part o f the text '
57 Mr ZALDIVAR (Argentina) said that his delegation opposed the amend
m ent as a whole s in ce  it would a llow  the ob ligations o f the Convention to 
be extended a lm ost without lim it by the B oard  o f G overn ors  which would 
not represent a ll the sign atories  M oreov er  s ign atories  cou ld  not under
take obligations in advance
58 M r SE V filK  (C zech oslovak ia ) stated that h is d elegation  ob je cted  to
the amendment as offering too wide a scope for interpretation It also intro
duced a new factor by specia lly  em powering the Board of G overnors to inter
p ret the Convention The United States sub-am endm ent was acceptable  to 
h is delegation in so far  as it m ade the amendment le s s  ca te g o r ica l
59 Mr RUEGGER (Switzerland) sympathized with the purpose of the amend
ment but agreed  with the delegate o f Argentina that the delegation o f pow er 
to the B oard o f G overn ors might lead too far M oreover the B oard might 
not consider itse lf competent to deal with such technical and sp ecific  matters 
and som e form  o f study group should be established to advise it
60 Mr BELLI (Italy) suggested that there would be no delegation o f power 
to  the B oard  o f G ov ern ors  w hich  w ould m e r e ly  m ake te ch n ica l find ings 
a fter  studying a ll the ev iden ce
61 M r GHELMEGEANU (Rom ania) said  that "n u clear insta llation " was
a fundamental concept and the paragraph co rre c t ly  sp ecified  the three ideas 
pertinent to it which lim ited liability under the Convention Such a definition 
should be very  p rec ise  and any variation in it might change its scope States 
cou ld  not adm it a delegation  o f pow er enabling the B oard  o f  G ov ern ors  to 
extend o r  restr ic t  their liability  after the Convention had entered into fo rce  
He re co g n iz e d  the need fo r  fle x ib ility  but not m  fundam ental con cep ts
62 M r RAO (India) agreed  with the delegates o f A rgentina and S w itzer
land If the am endm ent w ere  adopted the s c ie n t ific  task  o f  determ in ing 
which p laces  w ere nuclear installations would be delegated to the B oard of 
G overn ors The B oard how ever was an adm inistrative not a sc ien tific  
body and extra  m ach inery  would be needed fo r  such determ inations
63 M r NISHIMURA (Japan) pointed out that the final clau ses to the Con
vention allowed for revision  and therefore  covered  any such question arising 
as a result o f rapid technical p rogress
64 Mr BOULANGER (F ederal Republic o f Germ any) expressed  his grati
tude to a ll speakers fo r  their con cern  over the issue His delegation 's aim
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was to set up m ach inery  fo r  easy  adm inistration  o f  the Convention If the 
m a jor ity  con s id ered  the B oard  not com petent fo r  the task his delegation  
w ould red ra ft its am endm ent as fo llow s

"such  other installations in which there are nuclear fuel or radioactive 
products or waste as the General Conference of the International Atomic 
Energy Agency acting on proposals from  the Board of G overnors shall 
from  tim e to tim e determ ine by a tw o-th irds m ajority"

It would accept any suitable com prom ise
65 M r SCH EFFER  (N etherlands) sa id  his delegation  cou ld  support the 
intention behind the amendment but felt that the prob lem  should be solved  
otherw ise The Board o f G overnors might not represent a ll the parties to 
the Convention and the G en era l C onference m ight rep resen t som e States 
which w ere not parties to the Convention He suggested m agreem ent with 
the delegate o f Switzerland that a ll parties should be asked fo r  their view s 
when such a question arose  and also that the question might be the subject 
o f a separate article
66 Mr WILSON (Ghana) said  that his delegation while sym pathizing with 
the p u rpose  ob jected  to the am endm ent on le g a l grounds s in ce  it would 
p rodu ce  further obligations binding the s ign a tories  without th eir  consent
67 M r NORDENSON (Sweden) supported the amendment as rew orded  by 
the delegate  o f  the F e d e ra l R epu blic  o f  G erm any The A g e n cy 's  Statute 
em p ow ered  the B oard o f G ov ern ors  to  extend the sco p e  o f its defin itions 
His delegation supported item  (2) o f the United States sub-am endm ent but 
cou ld  not see the need fo r  item  ( 1 )
68 M r ROGNLIEN (N orway) supported the amendment o f the delegate of 
the F ed era l R epublic o f Germ any as ora lly  am ended by him
69 M r LYTKIN (Union o f Soviet S ocia list R epu blics) sa id  that h is d e le 
gation  was m favour o f the o r ig in a l text S ince the am endm ent r e fe r r e d  
to  future insta lla tion s it cou ld  a ffect re la ted  a r t ic le s  and w as th e re fo re  
a seriou s  m atter o f substance Secondly the scope  o f an obligation  could 
on ly be m od ified  by those States w hich had a ccep ted  it Any n e ce ssa ry  
rev is ion  should be m a ccord a n ce  with the p roced u re  la id  down m the final 
c lau ses
70 Mr RAO (India) pointed out that scientific advice would not necessarily  
bind the Board o f G overnors or the G eneral C onference particu larly  since 
the United States sub-am endm ent contained the qualification  "m  its v iew " 
He questioned  whether any p ro v is io n  in the A g e n cy 's  Statute req u ired  the 
Board of G overnors to discharge duties im posed by m ultilateral conventions
71 M r STEPHENSON (South A fr ica ) enquired w hether the w ords "su ch  
other insta llations" meant c la ss e s  o f installations or sp ec ific  installations
72 The CHAIRMAN suggested that the Germ an and United States delegates 
should con fe r  to see  i f  they cou ld  am algam ate th e ir  am endm ents with due 
regard  to the many points ra ised  and especia lly  to that ra ised  by the South 
A frican  delegate

The m eetin g  r o s e  at 6 p  m
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SECOND MEETING 

Tuesday 30 A pril 1963 at 10 55 a m  

Chairman M r McKNIGHT (Australia)

CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 
REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN 12/2) (continued)

A rtic le  I (continued)

Paragraph 5 (continued)

1 The CHAIRM AN announced that the new joint p ro p o s a l o f the United 
States o f A m erica  and the F edera l R epublic o f G erm any 1 was not yet avail
able in a ll languages He proposed  that the Com m ittee meanwhile begin by 
con sid erin g  the N orw egian  am endm ent to paragraph  5 (c) (C W /l  am end
m ent 8)
2 Mr ROGNLIEN (Norway) said that the purpose of his amendment was 
to rectify  an om ission  in the definition o f "nuclear installation" but that the 
m atter would be d ifficu lt to  d is cu ss  b e fo re  the C om m ittee  had exam ined  
A rtic le  II He th ere fo re  p rop osed  that the exam ination o f h is am endm ent 
be postponed until a fter the d iscu ss ion  o f A rtic le  II
3 The CHAIRM AN noted that the United K ingdom  am endm ent (C W /l  
amendment 10) was c lose ly  related to the Norwegian amendment and assumed 
that it would also be held over
4 He a cco rd in g ly  invited  the C om m ittee  to co n s id e r  the South A fr ica n  
am endm ent (C W /l  am endm ent 9)
5 Mr STEWART (South A frica ) withdrew that amendment as its purpose
had been  m et by the adoption o f  the United K ingdom  am endm ent to p a r a 
graph  2 (C W /l am endm ent 4 )2
6 The CHAIRMAN drew attention to the United States amendment to para
graph 5 (a) (CW /9 No 1)
7 M r SPINGARN (United States o f A m erica ) stated that the purpose o f
his am endm ent was to bring the Convention into line with m odern  develop 
ments Low- and m edium -pow er m obile plants were now in use in the United 
States His amendment would bring such plants within the scope o f the Con
vention while excluding re a c to rs  used  to p rop e l m eans o f tran sport by sea  
o r  a ir  o r  in ou ter space
8 M r SCH EFFER  (N etherlands) and M r MAUSS (F ra n ce ) e x p re sse d
m isgivings regarding the purpose and effect of the United States amendment 
In their view the present text was better
9 M r SPINGARN (United States o f  A m e r ica ) exp la ined  that the plants 
he had m mind w ere tra iler-m oun ted  m obile  plants which w ere transported 
by tru ck  o r  ra ilro a d  In the United States such  p lants w ere  u sab le  fo r  a 
number o f purposes including d isaster r e lie f  and assisting foreign  G overn-

1 See 1st meeting para 72
2 1st meeting para 20
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merits and he thought it d es ira b le  that such r e a c to r s  should com e within 
the scop e  o f the Convention
10 The CHAIRMAN put the United States am endm ent (C W /9 , No 1) to the 
vote
11 T here w ere 13 vo tes  m favour and 21 against with 8 abstentions The 
am endm ent was r e je c te d
12 The CHAIRMAN next drew  attention to the United States p ro p o s a l to 
delete the p ro v is o  to paragraph  5 (C W /l am endm ent 11)
13 M r SPINGARN (United States o f A m erica ) stated that in the v iew  of 
h is delegation  the p ro v is o  to paragraph  5 w as in con sisten t with the b a sic  
p u rpose  o f the Convention w hich  was to ensure a sa tis fa c to ry  amount of 
financial p rotection  fo r  the v ict im s o f nuclear incidents As it stood  that 
p rov iso  would defeat the object of paragraphs 3 and 4 of A rticle  II and result 
m  inadequate p rotection  fo r  the public The reason  why no distinction  had 
been  m ade as to the s ize  and hazardous nature o f installations was that to 
in trodu ce  such d istin ction s m  te rm s  o f the extent o f fin an cia l c o v e ra g e  
requ ired  would be a difficult problem  in practice  Since there was not the 
sam e d ifficu lty  about refra in ing from  treating se v e ra l installations as one, 
he thought the best solution  fo r  p ro tection  o f  the public would be to delete 
the p ro v iso
14 Mr JARVIS (Canada) and Mr ZALDIVAR (Argentina) sympathized with 
the point o f v iew  o f the United States delegation  but thought it d ifficu lt to 
com e to any d ecis ion  regarding the p ro v iso  b e fore  determ ining the amount 
to  be inserted  in paragraph 1 o f A rtic le  IV They th ere fore  p rop osed  that 
con sid era tion  o f the United States p ro p o sa l be d e fe r re d  until that amount 
had been decided
15 M r MAUSS (F ra n ce ) w as in favour o f m aintaining the p aragraph  as 
it stood  He was not su re  that the deletion  o f  the p ro v is o  would im p rove  
the p ro te ction  o f v ic t im s  and thought that the m atter should  be left to the 
national legislation of each State Treating severa l installations at the same 
site  as one installation would not reduce protection  on the contrary to fix 
a v e r y  high lim it o f  liab ility  and at the sam e tim e prov id e  fo r  cum ulation 
o f  lia b ility  fo r  each  op era tor  would im pose too  heavy a burden on the 
Installation  State and defeat its own pu rp ose  T h ere  was no rea son  why 
resea rch  cen tres with severa l low -p ow er rea ctors  should not be treated as 
one installation  as the r is k  was no g re a te r  than with one sin g le  p ow erfu l 
r e a c to r
16 M r NISHIMURA (Japan) agreed  with the delegate o f F rance
17 Mr BELLI (Italy) a lso  agreed  with the delegate o f F rance and pointed 
out that in the Convention liability  was determ ined not by installation but by 
nuclear incident and there was th ere fo re  no p rob lem  fo r  the v ic t im s  who 
w ould s t ill  be co v e re d  <by in su ran ce o r  other fin a n cia l guarantees m  the 
event o f an incident occu rrin g  in a m ultiple installation He added that the 
Convention had two aim s to protect the v ictim s and to ensure that operators 
o f  n uclear insta llations w ere  not ham pered  by e x c e s s iv e ly  d ifficu lt con 
ditions If severa l installations at the same site had to be insured separ
ately the cost o f nuclear pow er would be ra ised  The existing text o ffered  
p er fe ctly  adequate financial guarantee
18 Mr COLOT (Belgium ) stated that his delegation was in favour of main
taining the prov iso  in view  o f the situation m his country where the various
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nuclear installations at M ol w ere trea ted  under B elgian law as one single 
installation
19 M r GHELM EGEANU (R om ania) w as m  favou r o f  m aintaining the 
p ro v is o  He thought that paragraph  4 o f A rtic le  II rem ov ed  the anxieties 
felt by the United States delegate Deletion o f the prov iso  would com plicate 
the payment o f com pensation by making severa l undertakings liable it would 
be sim pler to treat undertakings at the same site as one
20 M r LYTK IN  (Union o f Soviet S oc ia lis t  R epu b lics) thought that the 
United States p roposa l would give the v ictim s o f incidents no additional p ro 
te ct io n  The degree  o f  dam age cau sed  did not depend on the num ber o f 
installations but on th eir  pow er On the other hand to treat re a c to r s  at 
the same site separately would increase costs and slow down future develop
ment o f nuclear power He therefore p re ferred  the present text
21 Mr THOMPSON (United Kingdom) also opposed deletion of the proviso 
Under United K ingdom  leg is la tion  it was fo r  the re sp o n s ib le  M in ister  to 
decide whether two o r  m ore installations at the sam e site should be treated 
as one That arrangem ent w orked  sa tis fa c to r ily  In his v iew  the m atter 
was prim arily  one for the Installation State which could  be re lied  upon to 
p ro tect its own nationals and guard against the abuse fea red  by the United 
States delegate
22 Mr ROGNLIEN (Norway) was also in favour of maintaining the proviso 
T here was no difficulty if  damage resu lted  from  different incidents as 
A rtic le  IV re la ted  the lim it o f lia b ility  to separate  in cidents The v ictim  
was ensured the sam e p rotection  whether there was one la rg e  m staHation 
o r  se v e ra l sm a ll installations at the sam e site
23 The CHAIRMAN put the United States p roposa l (CW /1 amendment 11) 
to the vote
24 T here w ere  5 v o te s  m favour and 29 against with 5 absten tions The 
p rop osa l was r e je c te d
25 M r PAPATHANASSIOU (G reece ) w ithdrew  his am endm ent (C W /35) 

P aragraph  6

26 The CHAIRMAN noted that the Danish amendment (CW /1 amendment 
12) was s im ila r  to a N orw egian am endm ent to A rtic le  II and p rop osed  that 
it be exam ined m  connection  with A rtic le  II He then drew  attention to the 
Norw egian amendment to paragraph 6 (C W /1 amendment 13)
27 M r ROGNLIEN (N orw ay) stated that the am endm ent w as m ain ly  a 
question  o f  drafting and was intended to  s im p lify  the w ording e s p e c ia lly  
fo r  the p u rp oses o f A rtic le  II T here  was a lso  a p o ss ib le  change o f sub
stance in that the op era tor  was m ore  c le a r ly  defined
28 The CHAIRMAN a greed  that the am endm ent w as la rg e ly  a m atter o f 
drafting and cou ld  be r e fe r r e d  to the D rafting C om m ittee
29 It was s o  a g reed

P aragraph  7

30 The CHAIRM AN noted that no am endm ents had been  subm itted
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P aragraph  8
i

31 M r C OLOT (B elgium ) introducing the B elgian am endm ent (C W /45) 
urged that everything should be done to bring the text o f the Convention into 
line with the texts o f the B ru sse ls  Convention and the Convention on Third 
P arty  L iability  m the F ield  o f N uclear E nergy signed at P a r is  on 29 July 
1960 (the P a r is  Convention) C on flicts  o f ju r isp ru d en ce  m ight a r is e  if  
different wording was used to express the same idea The p iesent definition 
o f "n u clear in ciden t" seem ed  to  exclude certa in  incidents w hich w ould be 
co v e re d  by the other two conventions He th e re fo re  p rop osed  that the 
ex istin g  paragraphs 8 and 9 be re p la ce d  by a s in g le  new paragrap h
32 Mr RITCHIE (United Kingdom) while agi eeing that as far as possib le 
the C on feren ce  should aim  at co n s is te n cy  with other conventions a lready  
signed pointed out tnat the P aris Convention did not define "nuclear damage" 
The m ajority  of the Intergovernm ental Com m ittee had p re ferred  the present 
draft which they regarded as much c lea rer  He thought it would be a re tro 
grade step to change the text w orked out at great length by that C om m ittee 
and th ere fore  opposed the Belgian amendment
33 M r B E LL I (Italy) supported  the Belgian am endm ent not only fo r  the
sake of con sisten cy  o f w ording but fo r  reason s o f substance In h is view
the wording o f the P a ris  Convention was m ore  sim ple m ore  p ra ctica l and 
m o re  lega l He thought that the distinction  betw een a nuclear incident and 
nuclear damage m  the Draft Convention might ra ise  doubts as to whether a 
p erson  qualified for com pensation or not The Belgian amendment seem ed 
to cover a ll p oss ib le  cases
34 Mr RUEGGER (Switzerland) thought that on balance the present text
should be m aintained It was a sim ple definition a rrived  at after long d is
cu ssion s  begun b e fore  the final adoption o f the P a ris  Convention He saw 
no risk  of a con flict between the two texts and thought that the draft approved 
by the Intergovernm ental C om m ittee was c lear and applicable to every  con
ceivable  case
35 Mr HARDERS (A ustralia) said he too was in favour o f maintaining the
orig in a l text as it had been ca re fu lly  con s id ered  by the Intergovernm ental 
C om m ittee and de libera te ly  approved by it m  its p resen t form
36 Mr ROGNLIEN (Norway) and M r EDLBACHER (A ustria) pointed out 
that the w ording o f the B elgian am endm ent d iffe red  from  the w ording o f 
the P a r is  C onvention and requested  an explanation
3 7 M r COLOT (Belgium ) apolog ized  fo r  a typing e r r o r  in the text o f the 
Belgian amendment He requested the m em bers of the Committee to replace 
the w ords "and from  th e" in the fourth line by the w ords "o r  a com bination 
o f rad ioactive p rop erties  with"
38 M r NORDENSON (Sweden) found h im se lf co m p e lle d  to  op p ose  the 
Belgian amendment not only fo r  the reason s stated by the United Kingdom 
delegate but a lso  because he thought the amendment would extend the scope 
of the Convention too far by including damage due to hazards other than those 
pecu liar to nuclear installations F rom  the w ords "o r  som e of the damage 
ca u sed " in the th ird  line it would seem  that dam age cou ld  com e within the 
s co p e  o f  the C onvention even i f  only a sm a ll p rop ortion  o f it w as due to 
n uclear hazards
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39 M r JARVIS (Canada) fully supported the United Kingdom and Swedish
delegates and added that the adoption o f the am endm ent w ould enta il con 
s id era b le  redra ftin g  and awkw ard p h ra seo log y  in other p a rts  o f  the text
40 M r SPLETH (Denmark) fully shared the view s of the United K in g d o m
and Swedish delegates although he appreciated the concern of the Italian dele
gate In his v iew  conventional dam age due to nuclear incidents should be 
c o v e re d  and he drew  attention to the D anish p ro p o sa l to in sert the w ords 
"d irectly  or in d irectly" m paragraph 9 (CW /32) That solution might satisfy 
those who found the definition too narrow
41 M r SUONTAUSTA (Finland) thought that the C om m ittee should not
exaggerate the d ifference between the Belgian amendment and the Draft Con
vention He opposed the amendment on the ground that a change m the text 
might lead to erroneous interpretations
42 The CHAIRMAN put the Belgian amendment (C W /45) to the vote
43 T here w ere  7 vo tes  m  favour and 35 against ' with 2 absten tions The 
am endm ent was r e je c te d

Paragraph 9

44 M r W EITNAUER (F ed era l R epublic o f  G erm any) sa id  that the need
fo r  his amendment (C W /l amendment 14) had in creased  as a resu lt of the 
C om m ittee 's  acceptan ce  o f the United Kingdom am endm ent to paragraph 2 
(C W /l amendment 4 )3 The defin ition  adopted fo r  "ra d ioa ctiv e  products 
o r  w aste" meant that in the ca se  o f damage caused by rad io isotop es, even 
when inside a nuclear installation the v ictim s would not be covered  by the 
Convention The p rop osed  am endm ent w ould avoid  the d ifficu lt ie s  which 
would a r ise  if  a distinction had to be,m ade between rad ioisotopes and other 
radioactive m ateria ls inside an installation  so  that the operator would r e 
quire two different insurance po lic ies  one for damage under the Convention 
with lim it o f  lia b ility  the other fo r  dam age cau sed  by ra d io iso to p e s  and 
th e re fo re  outside the sco p e  o f the C onvention with no lim it
45 Mr ROGNLIEN (Norway) strongly supported the amendment and agreed
that it should be left to the Installation State to decide whether it wished its
national law to provide fo r  that type o f damage
46 M r RUEGGER (Sw itzerland) favoured  the p rop osed  addition The
amendment went somewhat further than A rtic le  12 o f the Swiss federa l law 
o f  1959 on the peacefu l uses o f atom ic energy  and p rotection  against ra d i
ation, but fo llow ed  the gen era l trend  o f the national leg is la tion  w hich was 
developing on the su b ject in a num ber o f countries
47 M r RAO (India) supported  the am endm ent but p ro p o se d  as a su b
amendment that the w ords " i f  the law o f the Installation State so p rov id es" 
should be deleted
48 Mr SCHEFFER (Netherlands) while supporting the proposed amendment 
m  p rin cip le  agreed  that it w ould be better  to delete th ose  w ord s  so  that 
rather than leaving the m atter to the Installation State the p rov ision  would 
be included m the Convention as a gen era l rule
49 Mr DADZIE (Ghana) endorsed that view
50 M r COLOT (Belgium ) p re fe rre d  the amendment m  its orig ina l form

3 1st m eeting para 20 i
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51 Mr NORDENSON (Sweden) agreed Should the Indian sub-am endm ent 
be adopted the amendment would be con trary  to the C om m ittee 's  previous 
d ecis ion  m connection  with paragraph 2 that rad io isotop es  should be ex 
cluded The m atter should be left entirely  to the national leg islation  o f the 
Installation State
52 Ihe CHAIRMAN put to the vote the sub-am endm ent proposed  o ra lly  by 
the delegate o f India to delete the words " if  the law of the Installation State 
so  p r o v id e s "  from  the am endm ent subm itted by the F ed era l R epublic o f 
G erm any (C W /1 am endm ent 14)
53 T here w ere  6 v o tes  m favour and 19 against with 18 abstentions The 
sub-am endm ent was r e je c te d
54 The CHAIRMAN put to the vote the amendment submitted by the Federal 
Republic o f Germany (CW /1 amendment 14)
55 T here w ere  29 vo tes  m  favour and 10 against with 3 abstentions The 
am endm ent was approved
56 Mr ENGLISH (United States of A m erica) introducing the United States 
amendment (CW /9 No 2) said that if certain damage arising out of a nuclear 
incident such as lo s s  o f p ro fits  m ental su ffering and m ora l damage, was 
not regarded  as falling within the definition of nuclear damage and further 
a C ontracting Party did not bring such damage within the scope o f the Con
vention by virtue o f the optional pow er vested  m it by the secon d  sentence 
o f paragraph 9 a strong argument could be made to the effect that what the 
Convention did not deal with it did not con tro l and that re co v e ry  fo r  such 
damage could therefore  be perm itted under norm al tort law outside the Con
vention That would c lea r ly  be inconsistent with the ob jectives of the Con
vention  as the op era tor  and other p arties  involved  would then be sub ject 
to liab ility  fo r  dam age a ris in g  from  a n uclear incident without the benefit 
of the provisions of the Convention dealing with lim it of liability channelling 
etc His delegation accord ingly  proposed  that the Convention should contain 
an express prov ision  precluding liab ility  for such damage
57 In rep ly  to M r SCHEFFER (Netherlands) Mr ENGLISH said that the 
intention o f the amendment was that com pensation  should not be perm itted  
fo r  such damage under any c ircu m sta n ces  Otherw ise there was a danger 
o f  su b jectin g  the op era tor  and others engaged m  the n u clear fie ld  to  un- 
m su rab le  finan cia l r is k  the avoidance o f w hich w as one o f  the b a s ic  ob 
je c t iv e s  o f the C onvention
58 M r RAO (India) suggested that it would be p re fera b le  to deal with the 
United States am endm ent under A r t ic le  III paragraph  1 ra th er than in 
con n ection  with an a r t ic le  w hich  contained  only defin itions
59 Mr TREVOR (United Kingdom) considered that it might be m ore appro
p ria te  to p la ce  the am endm ent m  a com p lete ly  new a r tic le  i f  included in 
the definitions it was doubtful whether it would have the e ffect intended by 
its sponsor
60 Mr MAUSS (France) pointed out that in som e respects the United States 
am endm ent might con flic t with the p rov is ion s  o f the new a rtic le  which the 
French delegation proposed  be inserted between A rtic les  VI and VII (CW /3)
61 The CHAIRMAN c lo sed  the d iscussion  on the United States amendment 
on the understanding that the United States delegation  would consu lt with 
the French  and other delegations with a view  to submitting a rev ised  
amendment 'in connection with A rtic le  III
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62 M r SCH EFFER (N etherlands) introducing his am endm ent (C W /33) 
explained  that in the v iew  o f h is delegation  it w ould be m o re  appropria te  
to re fe r  to the law o f the InstaUation State which governed  the liab ility  of 
the operator rather than to the law of the com petent court which might be 
the law of a country other than the Installation State
63 M r ROGNLIEN (Norway) opposed the amendment
64 Mr TREVOR (United Kingdom) said that the objections to the amendment 
appeared to outweigh its advantages An English court would award nothing 
in resp ect o f m ora l damage which was not recogn ized  by English law It 
would ra ise  d ifficu lties  fo r  the E nglish  cou rts th ere fore  if  an incident m 
England involved an operator from  a country where m ora l damage was 
recogn ized  by the courts It would how ever be equally unreasonable if a 
national of a country where m ora l damage was recogn ized  could not obtain 
com pensation  from  the com petent cou rts  o f his country becau se m ora l 
dam age was not recogn ized  by the law o f the Installation State
65 M r NISHIMURA (Japan) su pported  the N etherlands am endm ent
66 Mr WEITNAUER (Federal Republic of Germany) opposed the amendment 
because it con flicted  with the basic princip le of the Convention that the com 
petent courts should apply their own law only insofar as the Convention made 
no provision  and because it would raise great practica l difficulties in regard 
to interpretation
67 M r GHELM EGEANU (R om ania) con s id ered  that the N etherlands 
am endm ent shou ld  not be d is cu sse d  b e fo re  the C om m ittee  had exam ined  
paragraph 11 w hich his delegation  supported  He would p re fe r  to retain  
the orig in a l text o f the last sentence o f paragraph  9
68 M r RUEGGER (Sw itzerland) regre tted  that he cou ld  not support the 
N etherlands am endm ent The question  o f  the law  o f the com petent cou rt 
and the law o f  the Installation  State had been gone into v e r y  thoroughly  m 
the panel o f lega l experts which had prepared the first text of the Draft Con
vention It had been considered  that v ictim s would be afforded greater p ro 
tection  under the law o f the com petent court it should not be forgotten that 
although le g a l p rov is ion s  would o f n e ce ss ity  be d eveloped  on the su b ject 
there would certa in ly  be an in terim  p er iod  when in many ca se s  the law o f 
the Installation  State w ould not p rov id e  adequate p ro te c t io n  fo r  p o s s ib le  
v ic t im s
69 M r COLOT (Belgium ) supported the amendment which was like his 
own delegation 's proposal m connection with A rticle IX paragraph 5 (CW/23) 
designed to f i l l  a gap m the Draft Convention a s im ila r  gap would be noted 
in connection with A rtic le  IV paragraphs 1 and 2
70 Mr SCHEFFER (Netherlands) could not agree that the amendment con
f lic te d  with a b a sic  p r in c ip le  o f the D raft C onvention R e fe re n ce s  would 
be found in the text both to the law o f the com petent court and to the law of 
the Installation State and it would be necessary  to decide m each case which 
referen ce  was the m ore appropriate If the system applied in the Convention 
was to be as provided in A rticle  IV that the lim its of liability  should vary 
it would be reasonable to re fe r  in A rtic le  I paragraph 9, to the law o f the 
InstaUation State which was resp on s ib le  m  a ll ca se s  fo r  establish ing the 
lim its  o f  lia b ility
71 The CHAIRMAN put the N etherlands am endm ent (C W /33 ) to the vote
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72 T here w ere 15 v o ies  m favour and 24 against with 4 abstentions The 
am endm ent was r e je c te d
73 Mr SPLETH (Denmark) said  that his delegation 's amendment (CW /32) 
had been introduced to avoid any possib le  d ifficu lties in regard to the inter
pretation  o f the phrase "w hich a r ises  out o f o r  resu lts fro m " in the first 
sentence o f paragraph 9 In the view  of his delegation  that phrase should 
be in terpreted  as coverin g  a ll types o f damage, even conventional damage, 
provided that the original cause of the damage lesu lted  fi om the radioactive 
p roperties  of nuclear m ateria l For example damage caused bj fire  which 
spread to surrounding property as a result of an explosion in a reactor should 
be covered  by the Convention The only damage excluded should be that due 
so le ly  to causes unrelated to radioactive properties for example the Con
vention would not cov er  damage which was due so le ly  to the co llis ion  of two 
v eh ic le s  even though one veh icle  was carry in g  nuclear fuel If there was 
general agreement with the Danish interpretation o f the phrase his delegation 
would not p ress  its amendment
74 Mr BELLI (Italy) agreed with the Danish interpretation of paragraph 9 
but suggested that it would be p re ferab le  sim ply to exp ress such agreem ent 
without putting the Danish am endm ent to the vote s in ce  in the event o f its 
re je c t io n  doubt w ould be cast on the va lid ity  o f the in terpretation
75 M r EDLBACH ER (A ustria) shared the v iew  o f the Danish delegation  
in rega rd  to the in terpretation  o f paragraph 9 but con sid ered  that the 
m eaning was a lready  c le a r  and that the w ords "resu lts  fr o m "  co v e re d  in
d irect damage It might be p re fe ra b le  to add an expose des m otifs  rather 
than to am end the paragraph
76 M r TR E V O R  (United K ingdom ) opposed  the Danish am endm ent 
Causation was n orm ally  a m atter fo r  the cou rts  to decide  The in sertion  
o f the w ords "d irectly  or ind irectly" might have unfortunate results it would 
fo r  exam ple be p o ss ib le  to argue that m  the ca se  o f a m an who su ffered  
radiation in jury as a resu lt o f a nuclear incident and was killed while being 
taken to hospital in an am bulance his death had been  in d irectly  caused  by 
the nuclear incident
77 Mr GHELMEGEANU (Romania) also opposed the Danish amendment 
Under the system  estab lish ed  by the Draft C onvention it w as not p o ss ib le  
to lay  down uniform  ru les regard ing  in d irect dam age the extent to which 
such damage was cov ered  cou ld  only be determ ined by the law o f the co m 
petent cou rt That v iew  was con firm ed  by the S e cre ta r ia t 's  com m ent m  
paragraph 91 of document C N -12/3 It had been the opinion of m ostm em bers 
o f the Intergovernm ental C om m ittee that the lim it o f liab ility  should not be 
set too high The effect of the Danish amendment would be to decrease still 
fu rther the am ounts availab le  fo r  com pensation  fo r  d ire ct  dam age

The m ee tin g  r o s e  at 1 p  m

12
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THIRD M EETING 

T uesday 30 A p r il  1963 at 3 15 p  m  

C hairm an M r M cKNIGHT (A ustra lia )

CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 
REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN 12/2 ) (conunued)

A r t ic le  I  (continued)

P aragraph  5 (continued)

1 M r BOULANGER (F edera l R epublic o f Germ any) introducing a joint 
G erm an and United States amendment (C W /47) to paragraph 5 said that it 

(Combined his previous proposa l (CW /1 amendment 7) and that of the United
States o f A m erica (C W /34 )1 P rov ision  lor convening the proposed com m ittee 
would be m ore appropriately made in the final clauses (
2 M r ZALD IVA R  (Argentina) sa id  that the new am endm ent entailed no
change o f principle The m atter o f rev ision  should be regulated by the final 
c la u ses  w hich m ight perhaps g ive  the A gen cy  d iscre t io n  to  convene the 
s ign a tories  fo r  the purpose
3 M r SP A filL  (C zechoslovak ia) said  that any attempt to provide fo r  the
future would overload  the C onvention without so lv in g  the p rob lem  He 
supported the view  that the final cla u ses  w ere the p rop er  p lace for dealing 
with the rev ision  procedure and doubted whether a specia l procedure should 
be p rov ided  m rega rd  to the definition  o f a n uclear installation  C reation  
o f  one ad hoc body would be a preceden t fo r  the crea tion  o f  others
4 Mr PAHR (Austria) said that any amendment of the definition of "nuclear 
installation" would change the whole meaning of the Convention Since under 
the Austrian Constitution amendm ents to the Convention cou ld  only be ra ti
fied  by the Austrian Parliam ent and President no decision  by an extraneous 
com m ittee could be acceptable
5 M r SPINGARN (United States o f A m erica ) sa id  the am endm ent had 
been meant to provide a m ore flexib le and less  form al way of revising minor 
points than reconvening the signatories
6 M r BOULANGER (F e d e ra l R epu blic  o f G erm any) poin ted  out that
Austria had signed the P aris Convention which contained sim ilar provisions 
The p roposed  com m ittee would obviate new international con feren ces  over 
m inor changes necessita ted  by tech n ica l p rog ress
7 M r KONSTANTINOV (B ulgaria) said  that the new amendment was no
better than the previous one He was com pletely  opposed to any delegation 
o f pow ers Questions of liability  and financial coverage w ere too important 
to be settled otherwise than by the regular method The proposed com m ittee 
bound to unanimity would be no m ore  flex ib le  than the fuU body of the 
signatories

1 See 1st m eetin g  paras 55 to 72 and 2nd m eeting para 1
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8 Mr PAHR (Austria) suggested that the Austrian position had been m is
understood A rtic le  I paragraph (b) o f the P a ris  Convention provided  fo r  
lim ita tion  and not extension  o f that con vention 's  sco p e  and was th ere fo re  
not at varian ce  with the requ irem en ts o f the A ustrian  Constitution

9 M r RAO (India) said  that the new am endm ent was a grea t im p ro v e 
m ent but was s t ill  unsound He asked w hether if  ten m em b ers  ratify ing 
the convention form ed a com m ittee changes made b\ them would bind futuie 
signatories

10 M r PAPATH YNASSIOU (G reece ) said  that the new am endm ent was 
s im p ler  than the old s in ce  it c o v e re d  only a s p e c if ic  type o f instaH ation 
and not instaU ations m  gen era l

11 Mr NORDENSON (Sweden) suppoited the joint amendment which would 
g rea tly  fa cilita te  the p ro ce d u re  He pointed  out that A u stria  w as bound 
hot only by  A r t ic le  I paragraph  (b) o f the P a r is  C onvention but a lso  by 
A rtic le  I paragraph  (a n ) w hich a llow ed the Steering C om m ittee o f the 
E uropean N uclear E nergy  A gen cy  to extend that con ven tion 's  s co p e  He 
su ggested  that the voting p roced u re  o f the p ro p o se d  com m ittee  should be 
re lega ted  to the final clau ses and that the C om m ittee should vote only on 
the substance o f the amendment

12 Mr RUEGGER (Switzerland) supported the basic idea of the amendment 
fo r  reasons already stated by other delegations He agreed with the Indian 
delegate 's cr it ic ism  and held that the unanimity requirem ent was unusually 
d rastic  and m the presen t ca se  d ifficu lt to apply L egal c la r ity  dem anded 
c lea r  procedure The c la ss ica l procedure from  a lega l point of view would 
be the elaboration and ratification from  time to tim e of b rie f protocols which 
could be drafted quickly perhaps at the A gency's annual General Conference

13 M r de ERICE (Spain) a greed  with the ob jection s  so fa r  ra ised  The 
p rop osed  final clauses provided  that the Convention should com e into fo rce  
when five  States had ra tified  it A  tw o -th ird s  m a jo r ity  m  the com m ittee  
would mean that three States could change the Convention before it had been 
ra tified  by other States If the com m ittee  p roced u re  requ ired  unanim ity 
each  s ign atory  w ould have a ve to  It would be m con gru ous to adopt by a 
s im p le  m a jo r ity  a text giving each  s ign a tory  a veto

14 The CHAIRMAN noted the Swedish d e leg a te 's  suggestion  but put the 
joint am endm ent (C W /47) to the vote as it stood

15 T h ere  w ere  15 v o te s  m  fa vou r and 22 against The am endm ent was 
r e je c t e d

P aragraph  9 (continued)

16 M r PAPATHANASSIOU (G reece ) said  that m  his v iew  the Danish 
am endm ent (C W /3 2 ) a ffo rd ed  better  p ro te ction  than the ex istin g  text
17 M r SPLETH (Denm ark) withdrew the amendment seeing that the p re 
ced ing  d ebatez show ed that the ex istin g  text p resen ted  no d ifficu lt ie s

2 2nd m eetin g  paras 73 to  77
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P aragraph  10

18 Mr COLOT (Belgium ) introducing his p roposa l to delete paragraph 10 
(C W /16) said that paragraph was unacceptable to Belgian law under which 
every  public and private body had lega l personality
19 Mr RITCHIE (United Kingdom) found the argument unconvincing Para
graph 6 defining "o p e r a to r "  u sed  the w ord  "p e r s o n "  w hich  without the 
defin ition  g iven  m  paragraph  10 w ould not m  E nglish  law  include a State 
A r t ic le  XII c le a r ly  re cog n ized  States as p erson s  fo r  the p u rp oses  o f  the 
C onvention Without paragraph  10 the te rm  "p e rso n  su fferin g  n uclear 
d am age" would be re s tr ic te d  to p riva te  individuals The defin ition  was 
copied from  A rticle  I paragraph 3 o f the B russels Convention for which it 
had been found acceptable for the reasons he was now giving
20 M r ZALDIVAR (Argentina) said  that m  his cou n try 's  c iv i l  code like 
that o f  other Latin A m erica n  cou n tries  b od ies  without le g a l p erson a lity  
- "c iv il  a ssocia tion s" - were recogn ized  and "p erson " included a State and 
its p o lit ica l subdivisions The om iss ion  o f paragraph 10 cou ld  how ever 
cause d ifficu lties  to com m on -la w  countries
21 M r PAH R (A ustria) d es ired  to  retain  paragraph 10 s in ce  A ustrian  
law  re cog n ized  a "p erson a l c o m m e rc ia l com pan y" that had no leg a l p e r 
sonality
22 Mr COLOT (Belgium) withdrew his proposal but pointed out thatpaia- 
graph 10 in its p resen t fo rm  would crea te  d ifficu lt ie s  under B elgian  law

P aragraph  11

23 M r NISHIMURA (Japan) introducing his am endm ent (C W /38 ) sa id  
that the wording of the paragraph was tautological A rticle III paragraph 3 
contained  the w ords he p rop osed  He su ggested  that the point shou ld  be 
r e fe r r e d  to  the D rafting C om m ittee
24 M r ENGLISH (United States o f A m erica ) agreed  that the amendment 
should be re fe rre d  to the Drafting Com m ittee and proposed  that the words 
"law of the cou rt" should read "law applied by the cou rt"

25 The Japanese am endm ent (CW/38) and the oral p rop osa l by the United 
States d elega te w ere  r e fe r r e d  to the D rafting C om m ittee

Additional paragraphs

26 M r BOULANGER (F e d e ra l R epu blic o f  G erm any) in trodu cin g  his 
p ro p o sa l (C W /l am endm ent 15) pointed  out that the C onvention w as not 
intended to cov er  m inor risk s  He d esired  to change the opening w ords o f 
the am endm ent m  line with the joint am endm ent to paragraph  5 (C W /4 7 )3, 
from  "The Board o f G overn ors" to "A  com m ittee com posed  o f a rep resen 
tative from  each  o f the C ontracting P a r t ie s "  and to in sert a fter the w ord  
"e x c lu d e " the w ords "b y  unanimous v o te "
27 Mr KONSTANTINOV (Bulgaria) repeated the grounds on which he had 
op p osed  the jo in t am endm ent to p aragraph  5, holding that no s p e c ia l 
com m ittee  ought to be em p ow ered  e ith er to add to  o r  su b tra ct from  the

3 See paras 1 15 above
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obligations of signatories The Committee had already rejected  the principle 
underlying the proposal
28 The CHAIRMAN suggested that the C om m ittee should d iscu ss whether 
any body should be em pow ered  to re s tr ic t  the scope  o f the Convention with 
re g a rd  to nuclear instaH ations n uclear fuel and n u clear m a ter ia l
29 M r THOMPSON (United Kingdom ) hoped that no d ec is ion  reach ed  on 
the G erm an p rop osa l would p re ju d ice  his p rop osa l fo r  an additional para 
graph (C W /1 amendm ent 16) and asked the C om m ittee to distinguish 
betw een "in sta lla tion s" and "n u clear m a ter ia l"
30 M r STEPHENSON (South A frica ) was afraid that the Germ an proposa l 
might im pose too  heavy a burden on the operator sin ce  the State would no 
lon ger be liab le  He suggested  it m ight be d es ira b le  to lay  down that the 
operator should be excused by the Installation State from  providing insurance 
for  m inor risks
31 The CHAIRMAN noted that su ggestion  and put the G erm an  p ro p o sa l 
(C W /1 , am endm ent 15) as o ra lly  am ended to the vote
32 T h ere w ere  13 v o te s  in fa vou r and 20 against The p ro p o sa l was 
r e je c t e d
33 M r THOMPSON (United Kingdom ) in troducing his p ro p o sa l (C W /1 
amendment 16) said that there were already two exceptions to the definition 
o f nuclear m ateria l in paragraph 3, and liab ility  under the Convention was 
too heavy fo r  sm all risks Perhaps a suitable body with sufficient scientific 
advice  like the Steering C om m ittee under the P a n s  C onvention cou ld  be 
appointed to decide for o r  against application The objections ra ised  to the 
joint amendment to paragraph 5 (CW /47) w ere irrelevant
34 Mr ROGNLIEN (Norway) sympathized with the United Kingdom proposal 
but asked whether a decision  to exclude certain  nuclear m ateria l would bind 
the Installation  State o r  be m e r e ly  p e rm is s iv e  In adopting the G erm an  
am endm ent to  paragraph 9 (C W /1 amendment 14)4 the C om m ittee had 
a ffirm ed  the p r in cip le  that w here the m a ter ia ls  w e re  inside the n uclear 
installation  the Installation State should decide whether they should be in
cluded o r  not
35 M r RUEGGER (Sw itzerland) fu lly  supported  the United K ingdom  
proposa l which would not amend the Convention but m erely  affect its appli
cation  Some slight exceptions to the Convention might becom e n ecessary  
and the Swiss delegation did not ob ject to the establishm ent o f a sm all body 
of experts to whom certain problem s would be re ferred  However the large 
standing body envisaged by the United States of A m erica and the Federal Republic 
o f Germ any m their joint amendment to paragraph 5 could be too unwieldy and 
he supported  the suggestion  that the B oard o f G overn ors  be entrusted with 
the task of setting up a sm all group to take such decisions as were necessary 
from  tim e to time
36 Mr KONSTANTINOV (Bulgaria) said that although he shared the United 
Kingdom delegation 's wish to render the Convention flexible in regard to the 
ex c lu sion  o f  sm a ll quantities o f n uclear m a ter ia ls  he cou ld  not a g ree  m 
p rin cip le  that an organ should be established  to decide how the Convention 
should apply B esides two proposals with that end m view had already been 
re jected  by the Committee

4 2nd m eeting paras 44  to  55
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3 7 M r S P A C lL  (C zech oslovak ia ) sa id  it was u n d esirab le  to leave  p r o 
v is ion s  m  the Convention to be c la r if ie d  at som e future date by som e un
determ ined procedure Anything that could not be determined at the present 
C onference should be dealt with at a later con feren ce  N evertheless the 
United Kingdom proposa l had som e value and the Com m ittee might perhaps 
set up a w orking group to study what sm a ll quantities m ight be exclu ded  
He could not agree with the Swiss delegate that a new permanent organ should 
be established to decide how the Convention should apply
38 M r ZA-LDIVAR (A rgentina) cou ld  not support the United Kingdom  
p rop osa l A num ber o f delegates had urged that the sm all quantities which 
cou ld  be exclu ded  be determ in ed  in advance The explanations g iven  by 
the United Kingdom in support o f its p roposa l stated that the operator would 
be absolu tely  liab le  and would be req u ired  to p rov id e  in su ran ce  cov er in g  
the transport of the m ateria l which would only be out of p roportion  to the 
n eg lig ib le  r isk s  involved  If h ow ever the r isk s  w ere n eg lig ib le  the 
prem ium s would be corresp on d in g ly  low  It was quite u nn ecessary  to set 
up a standing body to deal with such a rem ote p oss ib ility
39 M r GHELMEGEANU (Rom ania) pointed out that the USSR delegation 
to the Intergovernm ental C om m ittee had proposed  laying down the radiation 
leve l above which a nuclear m ateria l might be regarded as dangerous under 
the Convention The m ajority  of that com m ittee had agreed that no attempt 
should be made to determ ine the tech n ica l details o f the degree of damage 
It was ex trem e ly  doubtful w hether a w orking group  cou ld  e sta b lish  a 
minimum norm al or maximum risk  and still less likely that it could provide 
c le a r  ob ject iv e  c r ite r ia  va lid  m international law Even sm a ll quantities 
o f nuclear m a teria l cou ld  cause the death o f human beings and dam age to 
p ro p e r ty  He th e re fo re  cou ld  not support the United K ingdom  p ro p o s a l
40 Mr NISHIMURA (Japan) said that his country's law excluded extrem ely 
sm all quantities from  governm ent con tro l N evertheless a provision  along 
the lines proposed  by the United Kingdom would im ply that certain  generaUy 
accep ted  quantities w ere  excluded and the law o f certa in  cou ntries  would 
have to be rev ised  a ccord in g ly  It would be w iser  to leave the m atter for  
each Contracting Party to decide
41 M r CARRAUD (F ra n ce ) supported  the C zech os lov a k  d e leg a te 's  
su ggestion  that a w orking group should  be set up
42 M r ZA LD IV A R  (A rgentina) thought that the C om m ittee  should fir s t  
vote on the substance o f the United Kingdom p rop osa l Only then cou ld  it 
decide whether o r  not to estab lish  a w orking group
43 A fter  a b r ie f  d is cu ss ion  in w hich M r B E L LI (Italy) M r S P A C lL  
(C zechoslovakia) Mr THOMPSON (United Kingdom) and M r RAO (India) 
took  part the CHAIRMAN invited the C om m ittee to vote on the p rin cip le  
that the problem  of sm all quantities o f nuclear m aterial should be examined
44 T here w ere  35 vo tes  m favour and 1 against with 5 absten tions The 
p rin c ip le  was adopted
45 The CHAIRMAN said  that a w orking group on the p rob lem  o f. sm a ll 
quantities o f n uclear m a teria ls  would be estab lish ed  in due cou rse
46 Mr TREVOR (United Kingdom) asked that discussion of his delegation's 
p roposal to add another new paragraph (C W /l amendment 17) be postponed 
s in ce  its w ording depended on the d ecis ion  u ltim ately taken on A rtic le  I A 
and A rtic le  VII paragraph 2
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A r tic le  I A

47 The CHAIRMAN invited the Com m ittee to con sid er A rtic le  I A and the
amendments thereto (C W /l amendments 18 to 23 CW /24 CW /37 CW /39)
Although the Argentine proposa l to delete the article  (C W /l amendment 18) 
seem ed at firs t sight to be the furthest rem oved from  the orig inal text the 
Indian p rop osa l (C W /3 7 firs t  alternative) to delete the w ords "un less the 
law  o f the Installation State s o  p ro v id e s "  was even m ore  ra d ica l s in ce  it 
would preclu de application o f the Convention to incidents occu rr in g  in the 
te rr ito ry  o f a non-contracting  State
48 Mr RAO (India) introducing the Indian amendment (C W /37) said that 
the proposed alternatives had a s im ilar object A rticle  I A as it stood would 
extend the benefits o f  the Convention to non-con tractin g  States without the 
corresp on d in g  ob ligations Som e international instrum ents such as the 
United Nations Charter w ere so wide as to be capable o f extension to non
signatory States but the Convention was not
49 The secon d  alternative would redu ce the quantum o f dam ages payable 
to nationals o f  a n on -con tractin g  State in o rd e r  to p reclu d e  ca se s  w here 
com pensation  fo r  nuclear dam age o ccu rr in g  in the te r r ito ry  o f a non
contracting State would leave nothing in the lim ited liability fund out o f which 
to com pensate nationals of a Contracting State
50 M r DUNSHEE de ABRANCHES (B ra z il) sa id  it would be c le a r  from  
paragraph 10 ot the report pi the Intergovernm ental C om m ittee (C N -12 /2  
p 43) that his delegation which had abstained from  voting on the a rtic le  in 
1962 because such a provision  would have no effect in international law was 
in favour o f the A rgentine p ro p o sa l (C W /l am endm ent 18) If the fir s t  
Indian amendment (CW /3 7 fir s t  alternative) w ere adopted all that would 
be le ft in the a rt ic le  w ould be an a ffirm ation  that the C onvention did not 
apply to any n on -con tractin g  State That how ever was a lo g ic a l rather 
than a legal contention and the article  in that truncated form  would be com 
pletely  redundant
51 M r PAPATH ANASSIOU (G re e ce ) a lso  op p osed  the in clu sion  o f a 
provision  along the lines of A rticle  I A for three reasons F irst the limited 
liab ility  fund should not favour nationals o f a n on -con tra ctin g  State to the 
detrim ent o f nationals o f C ontracting States Secondly the p rov is ion  ran 
counter to the m odern trend tow ards con form ity  o f national law with in ter
national conventions T h ird ly  the Draft Convention contained a p rov ision  
on a c ce s s io n  yet som e States might be tem pted not to a cced e  to it i f  they 
cou ld  en joy its benefits without the correspon d in g  obligations The Greek 
delegation  could  accept either the A rgentine o r  the Indian solution  in any 
ca se  it was against extension  o f the benefits o f the Convention to non
contracting States
52 M r TR E V O R  (United K ingdom ) d isa greed  with a ll the v iew s so  far 
expressed  A rticle  I A did not apply the Convention to non-contracting States 
It cov ered  two different p o ss ib ilit ie s  F irst a nuclear incident occu rrin g  
in the te r r ito ry  o f a n on -con tractin g  State might cause in connection  with 
the ca r r ia g e  o f  n u clear m a ter ia ls  dam age to nationals o f  that State and 
a lso  to nationals of a Contracting Party F or exam ple the crew  o f a ship 
carrying nuclear m aterial would probably be nationals of a Conti acting Party 
and should certa in ly  be entitled  to benefit by the C onvention  S econ d ly
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damage might occu r in two neighbouring countries one o f which was a party 
to the C onvention w hile the other was not if  the dam age o c c u r r e d  in the 
te r r ito r y  o f the n on -con tra ctin g  State it should be co v e re d  by the C on
vention
53 In rep ly  to the Indian delegate he could  not agree that the inclusion  o f 
A rtic le  I A would make it u n n ecessa ry  fo r  any cou ntry  to b ecom e  a party 
to the convention  The extension  o f ben efits  to  a n o n -con tra ctin g  State 
depended entirely on the law of the Installation State and no non-contracting 
State could  be sure of benefiting M oreover the alternative Indian amend
ment constituted an adm ission  that A rtic le  I A without its final p rov iso  was 
insufficient
54 The United Kingdom was stron g ly  in favour o f A rtic le  1 A and hoped 
that the Convention w ould be tru ly  in tern ation a l His cou n try  w as in a 
particu larly  invidious position  in that resp ect sin ce  its c lo ses t neighbour 
Ireland was not a M em ber of the Agency it could not conceive that it should 
be p reven ted  from  extending the ben efits  o f the C onvention to an incident 
occu rr in g  in Ir ish  te r r ito r y

55 Mr WEITNAUER (Federal Republic of Germany) considered A rtic le lA  
a c ru c ia l p ro v is io n  o f the C onvention  w hich touched  on a num ber o f 
prob lem s o f international private law and had im portant econ om ic aspects 
Legally the article  was m con foim ity  with the rule lex lo c i delicti com m issi 
F rom  the econom ic point of view  it was true that if  the maximum available 
amount w ere  u sed  to com pensate nationals o f  n on -con tra ctin g  States the 
ben efits  a cco rd e d  to nationals o f con tra ctin g  States m ight be d im in ish ed  
On the other hand it should be borne in m ind that the Convention was a lso  
intended to p ro te ct the op era tor  by estab lish in g  a m axim um  amount and 
the suppliers and ca r r ie r s  by the channelling rule T h ere fore  it should be 
open to national law to apply the Convention to incidents occu rrin g  in a non
contracting State as w ell as to damage su ffered  by v ictim s in a non-contracting 
State That w ould be the n orm a l way o f dealing with p ro b le m s  o f in te r 
national private law in tort ca ses  w h erever under the ru les  o f con flict o f 
law s the c iv i l  law  o f  a given  cou ntry  was a p p licab le  A nother attitude 
h ow ever cou ld  be taken with re g a rd  to com p en sation  m ade a va ilab le  by 
State intervention beyond the amounts covered  by private insurance or other 
p rivate  guarantees In that con n ection  he d rew  attention to  the p ro p o sa l 
put forw ard  by the F edera l R epublic o f Germ any fo r  a new a rtic le  (C W /l 
amendment 123)
56 M r B E LLI (Italy) sa id  he cou ld  not a gree  with the d e lega tes o f  the 
United K ingdom  and the F ed era l R epublic o f G erm any It w as p e r fe c t ly  
obvious that an international agreem ent could  not apply to non-contracting  
States and it seem ed inadvisable to provide that a Contracting Party could 
extend the Convention to such a State by its m unicipal law In any case the 
Convention was based  on the p r in c ip le  o f lim ited  liab ility  and A rtic le  I A 
seem ed to nullify that very  principle the effect of which should be to ensure 
the p erform a n ce  o f obligations under the Convention E very  State was o f 
co u rse  fre e  to extend its own ob ligation s under its m un icipa l law and by 
b ila te ra l and other agreem en ts outside the Convention If how ever 
A rticle I A were retained in its present form  States would have no incentive 
to accede to the Convention
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57 He could not agree with the delegate of the Federal Republic of Germany 
that the a r t ic le  was based  on any p r in c ip le  o f  in tern ation a l p r iv a te  law

The m ee t in g  r o s e  at 6 p  m

FOU RTH  M EETING 

T hursday 2 M ay 1963 at 10 50 a m  

C hairm an M r M cKN IGH T (A u s tr a lia )

ORGANIZATION OF WORK

1 The CHAIRMAN said  that the C onference at its firs t  p lenary m eeting 1 
had a ccep ted  the S e cre ta r ia t 's  su ggestion s fo r  the m ethod  o f w ork  and 
p roced u res  as outlined in docum ents C N -12 /4  and Add 1 In paragraph 9 
o f that document the Secretariat had pointed out that for  certain  questions 
su ch  as the execu tion  o f judgm ents and the re la tion sh ip  with other con 
ventions no text had been elaborated  by the Intergovernm ental Com m ittee 
and had suggested that as those m atters should be taken up at an early  stage 
it might be usefu l if  the C om m ittee o f the Whole w ere "to  hold a b r ie f  d is
cu ss ion  o f th ese questions if  n e ce s s a ry  with a v iew  to estab lish in g  sub
com m ittees  o r  w orking grou ps w hich cou ld  m eet during the se con d  w eek
io draft texts for those su b jects" He p ioposed  therefore that the Committee 
should in a ccord a n ce  with that suggestion  d iscu ss  the m atter at the b e 
ginning o f its m orning m eetin g  on F riday  3 May
2 It was so  d ecided

CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 

REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN 1 2 /2 ) (continued)

A r t ic l e  I  A  (con tinued )

3 The CHAIRMAN recaU ed that only the first of the alternative amendments 
p ro p o se d  by the Indian delegation  (C W /37 ) was under d iscu ss ion  at the 
present tim e namely the p roposa l for deletion o f the w ords "unless the law 
o f the Installation State so p rov id es"
4 M r ZALDIVAR (Argentina) said that in the light o f the interpretation 
o f the article  offered  by the United Kingdom delegate at the previous meeting 
it appeared that the Convention should contain som e p rov ision  in regard  to / 
its application to nuclear incidents that occu rred  or to nuclear damage that 
was su ffered  m  the te rr ito ry  o f a non -con tractin g  State Although the 
present draft was not sa tisfactory  he would th erefore  withdraw his dele-

1 L oc c it  paras 48 and 49
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ga tion 's  p ro p o sa l to delete the w hole a rt ic le  (C W /l am endm ent 18) He 
would oppose the Indian p rop osa l
5 Mr de ERICE (Spain) considered  that A rticle  I A constituted an escape 
clause o f a scop e  unprecedented m  any other international agreem ent and 
would destroy the value of the Convention as a whole Since its effect would 
be to a llow  a n on -con tra ctin g  State to s e le c t  on ly th ose  p a rts  o f the C on 
vention which it found convenient to apply States would not ratify  the Con
vention but would apply such provisions as they chose by bilateral agreement 
outside it The p aradox ica l situation would a r ise  that m certa in  ca ses  the 
C onvention m ight be su p ersed ed  by the national le g is la tio n  o f  a non
contracting State His delegation would have supported the A rgentine p r o 
p osa l to delete the whole a rtic le  It would instead support the firs t  Indian 
am endm ent and shou ld  that be r e je c te d  the se con d  Indian am endm ent
6 The CHAIRMAN explained that he intended to d ispose  o f a ll the other 
am endm ents to A rtic le  I A  b e fo re  opening d iscu ssion  on the secon d  Indian 
am endm ent w hich would then be con s id ered  in re la tion  to the text o f 
A rtic le  I A with w hatever am endm ents had been approved  by then
7 M r RAO (India) speaking on a point o f  o rd e r  pointed  out that his 
delegation 's intention had been to propose that if the first Indian amendment 
w as r e je c te d  the w ord s  p ro p o se d  m  the secon d  should  be added to the 
o r ig in a l text o f  A r t ic le  I A
8 M r ARANGIO R U fZ  (Italy) su ggested  that it w ould be p re fe ra b le  to 
vote on the second Indian amendment before taking up the other amendments
9 The CHAIRM AN ru led  against that su ggestion  The f ir s t  Indian 
am endm ent rep resen ted  a c le a r -c u t  issu e  quite d istin ct from  that ra ise d  
by the second  If the firs t  am endm ent was re je c te d  there was no reason  
why the delegate o f India should not p ropose addition o f the w ords proposed  
m  his second  amendment whatever other changes had been made in the text
10 M r HARDERS (A ustralia ) sa id  that although the text o f  A rtic le  I A 
related to facts and circu m stances affecting a non-contracting State it was 
not m  any way con cern ed  with the p os it ion  o f  such  a State o r  any o f  its 
organs of governm ent v is -a -v is  the Convention In particu lar the article  
did not purport to vest any ju risd iction  in or to give any d irections to the 
cou rts  o f  a n on -con tractin g  State that point was w e ll brought out in p ara 
graph  38 o f  the com m en ta ry  p re p a re d  by the S ecre ta r ia t (C N -1 2 /3 )
11 The debate had indicated that there was m fact a need to give Contracting 
States at least a d iscre tion a ry  pow er to extend the app lication  o f the C on
vention to co v e r  incidents that o ccu rre d  o r  dam age that was su ffered  in 
the te rr ito ry  o f a n on -contracting  State It seem ed  prudent as a m atter of 
law  to  include m  the C onvention som e  such  e x p re ss  authority  b eca u se  it 
might otherw ise be contended that each Contracting State even if it wished 
to extend the application  o f the Convention m that way was under an o b li
gation to other Contracting States not to allow  the lim ited  liab ility  fund 
estab lish ed  under the Convention to be used except fo r  the pu rpose  o f 
com pensating damage su ffered  on the te rr ito ry  o f Contracting States F or 
that reason  his delegation would oppose the first Indian amendment which 
would destroy com pletely  the whole intention of the a rticle
12 Other speakers had also drawn attention to the d ifficu lties which would 
a r ise  in regard  to insurance cover
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13 M r C O LO T (B elg ium ) favou red  the reten tion  o f  the o r ig in a l text o f 
A rticle  I A His delegation shared fully the views expressed  at the previous 
m eeting by the United K ingdom  delegate T h ere  w as no intention o f  ex 
tending the application o f the Convention to non-contracting States The true 
a im  o f the a r t ic le  was to a llow  an Installation  State to le g is la te  m  such  a 
way as to m ake the C onvention app licab le  to the extent that it d ecided  to 
do so  to n u clear in cidents w hich  m ight o ccu r  on the t e r r ito r y  o f  a non
contracting State The Belgian Government considered  that it was essential 
fo r  the C onvention to a llow  it that d is cre t io n  and that A rt ic le  I A  should 
r e fe r  to  the law  o f the Installation  State A  r e fe r e n c e  to "the law  o f  the 
com petent c o u r t"  as p ro p o se d  by certa in  delegation s w as too  vague
14 M r GASIOROWSKI (P oland) re in trod u ced  the p ro p o sa l to  delete 
A rticle  I A (CW /1 amendment 18) which had been withdrawn by the delegate 
o f Argentina It was unnecessary to insert in the Convention the recognized 
p r in c ip le  o f  in ternational law  enunciated  in the f ir s t  part o f  A r t ic le  I A 
while the p rov iso  contained in the second  part o f the a rtic le  would be open 
to abuse
15 His delegation  would support the fir s t  Indian am endm ent as an a lter 
native to deletion  o f the whole a rtic le

16 M r DUNSHEE de ABRANCHES (B ra z il) sa id  h is delegation  w ished  
to co -sp on sor  the proposal to delete the article reintroduced by the delegate 
o f Poland
17 Mr GHELMEGEANU (Rom ania) a lso  supported the p rop osa l to delete 
A rtic le  I A
18 M r STEW ART (South A fr ica ) sa id  that w h erever there was a p o s s i
b ility  o f Contracting States being held liable in resp ect of nuclear incidents 
occu rrin g  or nuclear damage su ffered  in the te rr ito ry  o f non-contracting 
States it was to th eir  advantage to be able to leg is la te  m  such a way that 
the C onvention  applied  to such  in ciden ts o r  dam age It m ight a ls o  be to 
the advantage of other Contracting States if for  exam ple a particular Con
tra ctin g  State operating m  the t e r r ito r y  o f a n o n -con tra ctin g  State cou ld  
legislate  that the Convention should apply in respect of such operation The 
Contracting States might otherw ise have difficulty in obtaining compensation 
fo r  dam age extending a c r o s s  the fro n tie r  fro m  a n u clea r  in cident in the 
te r r ito ry  o f the n on-contracting  State o r  fo r  damage su ffered  by their 
nationals in that te rr ito ry

19 If som e p rov ision  along the lines o f the present text o f A rtic le  I A  was 
reta ined  the D rafting C om m ittee should be asked  to co n s id e r  w hether it 
was n e ce ssa ry  to am end the definition  o f "Insta llation  State" m  A r t ic le  I 
paragraph  7
20 M r ROGNLIEN (N orw ay) opposed  the Indian am endm ent It should 
be left to the d iscretion  of the Installation State how far the Convention should 
apply to n uclear incidents o ccu rr in g  o r  n uclear dam age su ffe red  m  the 
t e r r ito r y  o f  a n on -con tra ctin g  State He w ould th e re fo re  su pport the 
ex istin g  text o f  A rt ic le  I A
21 Mr PAPATHANASSIOU (G reece) said that his delegation had m odified 
its view  on the deletion o f A rtic le  I A in the light o f consultations with other 
delegations and had decided  to support the firs t  Indian am endm ent which 
it p r e fe r re d  to the second
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22 M r ENGLISH (United States o f A m erica ) said  that h is delegation felt 
it highly desirable  to retain A rtic le  I A in its present form  fo r  purposes of 
c la r ity  If th ere  was no such p ro v is io n  som e doubt w ould ex ist as to  the 
possib ility  of extending the benefits of the Convention particularly in regard 
to incidents occu rrin g  or damage sustained durmg transportation

23 M r RAO (India) sa id  that he had h eard  no con v in cin g  argum ent fo r  
the in clusion  m  the present Convention o f a new ru le  extending benefits to 
n on -con tractin g  States without the corresp on d in g  ob ligation s con tra ry  to 
the w e ll-esta b lish ed  ru le  of treaty  law that only p a rties  to  a treaty should 
have rights and obligations M oreover if the rule in question was included 
person s suffering damage on the te rr ito ry  o f a non-contracting  State would 
not be bound by the lim it o f  lia b ility  estab lish ed  by  the Convention sin ce  
the State was1 not a party  to the Convention and cou ld  c la im  fu ll com pen 
sation thus obtaining m ore benefit than persons suffering damage in a con
tracting State who would be entitled only to lim ited compensation

24 M r NORDENSON (Sweden) ex p ressed  strong support fo r  the existing 
text of A rtic le  I A  His delegation  con sid ered  that it m ight in certa in  
situations be o f profound interest for a Contracting State to be able to extend 
the scop e  o f the Convention to a ll dam age su ffered  in a neighbouring non
con tracting  State w hich fo r  som e rea son  m ight not w ish  to  adhere to the 
Convention but might on a basis o f re c ip ro c ity  o ffer  the Contracting State 
a bilateral agreem ent on liability for nuclear damage Many such situations 
might arise  particularly in the vears im m ediately following the Convention's 
entry into fo r ce  when som e countries had not yet felt able to ratify it It 
w ould be unfortunate m  such ca se s  if  the C ontracting  State was fo r c e d  to 
esta b lish  a separate  system  o f fin an cia l co v e ra g e  fo r  the dam age m  the 
neighbouring n on -con tra ctin g  State
25 Mr PHUONG (Viet-N am ) agreed with those who felt there was no need 
fo r  A rtic le  I A  Regarding the point ra ised  by the South A frican  delegate 
States could  m ake p rov is ion  fo r  th eir  non-m etropolitan  te rr ito r ie s  without 
that fact being s p e c if ie d  m  the C onvention  Even though the P a r is  C on
vention contained sim ilar  p rov is ion s  A rtic le  I A was an unnecessary  inno
vation If it was to be maintained how ever his delegation would vote  for  
the firs t  Indian amendment
26 M r MOUSSAVI (Iran) a lso  su pported  the f ir s t  Indian am endm ent

27 The CHAIRMAN put the firs t  Indian amendm ent (C W /3 7 firs t  a lte r 
native) to the vote
28 T here w ere  1 7 vo tes  in favour and 23 against with 6 abstentions The 
am endm ent was r e je c ted
29 M r S P A C lL  (C zech oslova k ia ) and M r VILK O V  (Union o f Soviet 
Socia list R epublics) wished it to be p laced on re cord  that now that the Indian 
am endm ent had been r e je c te d  th e ir  delegation s co n s id e re d  the ex istin g  
text con tra ry  to g en era l in ternational law  and cou ld  not re g a rd  it as a 
p receden t

30 M r NISHIMURA (Japan) sa id  that w hile he a p p recia ted  the leg a l 
argum ents of the Indian delegate he had voted against h is amendment for  
p ra c t ica l rea son s  relating to the liab ility  fund to be estab lish ed  under the 
Convention
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31 The CHAIRMAN put to the vote the P o lish /B ra z ilia n  proposa l to delete 
A rtic le  I A m toto 2
32 T here w ere  1 7 vo tes  m favour and 26 against with 5 abstentions The 
p rop osa l was r e je c te d
33 M r JARVIS (Canada) explaining the Canadian am endm ent (C W /l 
am endm ent 19) said that w hile he did not ob je ct  to  a statem ent that the 
C onvention  did not apply to dam age su ffe re d  m  the t e r r ito r y  o f a non- 
con tractm g  State he fea red  that the text as it stood  m ight com p lica te  the 
application o f the Convention as between Contracting States In som e cases 
the v ictim s would not be entitled to com pensation and in others the operator 
m ight be lia b le  to an unlim ited  extent In the ca se  o f  n u clear incidents 
com pensation  should not depend on the law o f the Installation State but the 
Convention should lay down guiding lines Maintenance o f the re feren ce  to 
n uclear m cidents in A rtic le  I A m ight have num erous awkward and in ca l
cu lable resu lts  in his view  the Convention should apply as betw een Con
tractin g  States re g a rd le ss  o f the p la ce  w here the incident o c c u r r e d  He 
b e lieved  that the argum ents o f those delegates who p re fe r r e d  to m aintain 
the existing text related to damage suffered in non-contracting States rather 
than incidents in such States causing damage in Contracting States
34 The CHAIRMAN put the Canadian amendment (C W /l amendment 19) 
to the vote
35 There w ere 10 vo tes  m  favour and 25 against with 11 abstentions The 
amendment was r e je c ted
36 M r TAGUINOD (P h ilipp in es) in troducing h is am endm ent (C W /l 
amendment 22) said that on the one hand his delegation felt that the present 
w ording o f the Draft Convention was m o re  fa r -re a ch in g  than the a r t ic le -  
b y -a r t ic le  com m ents o f the S ecre ta ria t (C N -1 2 /3 ) seem ed  to intend 
Secondly, his delegation  thought it d esirab le  to m ake it c le a r  that sp e c ific  
leg is la tion  on the part o f  the Installation State would be requ ired  to extend 
the application  o f the Convention m  the m anner envisaged  that introduced 
a c le a re r  distinction between the law o f the Installation State and the law of 
the com petent court
37 The CHAIRMAN put the Philippine amendment (C W /l amendment 22) 
to the vote
38 T here was 1 v o te  m  favou r and 32 against with 11 absten tions The 
am endm ent was r e je c t e d
39 Introducing the Japanese amendment (CW /39) Mr NISHIMURA (Japan) 
show ed how the presen t text m ight lead  to inequality o f treatm ent fo r  
nationals o f  the Installation State depending on the p lace  where the damage 
was su ffered  o r  the incident o ccu rred
40 M r W EITNAUER (F ed era l R epublic o f G erm any) sa id  he was sy m 
pathetic to the Japanese amendment but w ondered why it was res tr ic ted  to 
m aritim e transport
41 Mr YAMANO (Japan) felt that the situation the amendment was intended 
to c o v e r  w as m ost lik e ly  to a r is e  in the ca se  o f  m a ritim e  tran sp ort He 
w as, how ever p rep a red  to delete the w ord  "m a r it im e "
42 M r NORDENSON (Sweden) asked the Japanese delegate if  he could  
not en tire ly  delete the re fe re n ce  to tran sportation  s o  that the Convention

2 See paras 14 and 16 above
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would apply to a ll ca se s  w here actions w ere  brought by nationals o f C on
tracting  States who sustained dam age ir re s p e c t iv e  o f w here the incident 
causing the dam age o ccu rre d
43 M r YAM ANO (Japan) drew  the C om m ittee 's  attention to  the fourth 
sentence m paragraph  38 o f the com m en tary  p rep a red  by the S ecretaria t 
(C N -12 /3 ) w here sp e c if ic  re fe re n ce  was m ade to international tra n sp or
tation His delegation 's amendment had been form ulated with that reference 
in v iew  and a lso  took  into account the funds that would be available under 
the C onvention He th e re fo re  p r e fe r r e d  to keep the r e fe r e n c e  to  in te r
national tran sportation
44 M r HARDERS (A ustralia) and M r TREVO R (United Kingdom ) said 
they would vote against the amendment as the m atter was already covered  
by the d iscretion  granted to the Installation State under the existing text of 
the a rtic le
45 M r SCHEFFER (Netherlands) pointed out that A rtic le  XI provided that 
there should be no discrim ination  based upon nationality dom icile  or r e s i
dence He would th ere fore  vote against the Japanese p rop osa l as it would 
in troduce an elem ent o f d iscr im in a tion  in favour o f the nationals o f C on
tractin g  States
46 The CHAIRMAN put the Japanese am endm ent (C W /39 ) to the vote 
sub ject to deletion  o f the w ord  "m a rit im e "
47 T here w ere  4 vo tes  m favour and 26 against with 15 abstentions The
am endm ent was r e je c t e d  ,
48 Introducing his amendment (C W /24) M r PAHR (A ustria) said it was 
an estab lish ed  ru le as other sp ea k ers  had pointed  out that a convention  
could  not apply to th ird  parties If application  o f the Convention was to be 
extended it was best that that be done by the law o f the com petent cou rt 
R eferen ce  to  the law o f the InstaHation State m ight have undesirab le  co n 
sequences such as a con flict o f law and different treatm ent for v ictim s o f 
the sam e nuclear incident w hereas re fe re n ce  to the law o f the com petent 
cou rt would ensure equality o f treatm ent
49 M r ROGNLIEN (Norway) supported the A ustrian amendment not only
becau se  he fea red  com p lica tion s  w ould resu lt from  the app lica tion  o f the 
law of the Installation State but a lso  because the law o f the com petent court 
was m ore  equitable in a ll cases
50 M r COLOT (B elgium ) found the suggestions o f  the A ustrian delegate
interesting but could not support his amendment as the ru les of com petence 
had not yet been defined
51 M r TR E V O R  (United Kingdom ) sa id  that m  his v iew  the p ro p e r  law 
to which re fe re n ce  should be m ade m A rtic le  I A  was the law of the Instal
lation State In the question o f the amount of liab ility  he foresaw  that 
re feren ce  to the law of the competent court might lead to difficulties M ore
over the degree by which application of the Convention was extended by the 
operation  o f that law would depend on the view s o f each State regarding the 
liab ility  of its own operators He feared  that the consequence of re ferrin g  
m A rtic le  I A to the law o f the com petent court might be to necessitate  two 
funds instead o f one He th ere fore  p re fe rre d  the existing text
52 M r PAH R (A ustria) drew  the United K in gdom 's d e leg a te 's  attention
to the effect o f A rticle  IX (3) Secondly he agreed that the lim it o f liability 
was always determ ined by the law of the Installation State but the Austrian
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amendment did not v iolate  that p rin cip le  He could  not agree that it would 
entail the establishm ent of two funds as each State was obliged to maintain 
its fund at the sam e le v e l and consequently  there would on ly be one fund
53 M r W EITNAUER (F e d e ra l R epublic o f G erm any) took  it that the 
re feren ce  to the law o f the Installation State included a re ference to its laws 
Regarding con flict o f  law s In p ra ctice  th ere fore  d ifficu lties might p e r 
haps be red u ced  if  the law o f the Installation State r e fe r r e d  to the law  of 
the com petent court i e the law o f the place where the incident occu rred
54 The CHAIRM AN put the A ustrian  am endm ent (C W /2 4 ) to the vote
55 T here w ere  4 v o te s  in favou r and 36 against with 6 absten tions The 
am endm ent was r e je c te d
56 The CHAIRM AN noted that the C om m ittee s t i ll  had to  c o n s id e r  the 
Norwegian amendment (C W /l amendment 21) the United Kingdom amendment 
(C W /l amendment 23) and the second  Indian amendment (C W /37 secon d  
a lternative) Th^ secon d  part o f the N orw egian  am endm ent p rop os in g  
re fe re n ce  to the law o f the com petent court had already been d isposed  of 
and he p rop osed  that the rem ain d er o f  the N orw egian  am endm ent and the 
United Kingdom amendment be exam ined together a fter the two delegations 
had an opportunity to con fe r  The secon d  Indian am endm ent w ould be 
exam ined  in con ju n ction  with A r t ic le  I A although it w as p o s s ib ly  m o re  
re levan t to  A r t ic le  VII

The m e e t in g  r o s e  at 1 5 p m

F IFTH  M EETING 

T hursday 2 M ay 1963 at 3 15 p  m  

C hairm an M r M cKNIGHT (A u stra lia )

CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 
REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN 1 2 /2 ) (continued)

A r t ic l e  I  A  (con tinued)

1 M r KENT (United K ingdom ) in troduced  his d e leg a tion 's  am endm ent 
to A rtic le  I A (C W /l amendment 23) The purpose o f the amendment was 
to g ive a national o f a Contracting P arty the right to r e c o v e r  from  an 
op era tor  in a C ontracting State com pensation  paid  fo r  n uclear dam age 
su ffered  in the te rr ito ry  o f a n on -contracting  State The prob lem  affected  
a c a r r ie r  who under the law  e ith er  o f the n on -con tra ctin g  State o r  o f  h is 
own country  would be lia b le  fo r  n uclear dam age if  that law did not apply 
the Convention to incidents o ccu rr in g  in a n on -con tra ctin g  State
2 The p rop osed  a rtic le  would p ro tect the c a r r ie r  by enabling a State to 
a cco rd  him against the operator the sam e rights as the victim  would have 
en joyed  if  the C onvention had been  app licab le  to the ca se  The op era tor
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also would benefit for unless c a r r ie r s  had som e such protection  they would 
be reluctant to carry  nuclear m aterials into the territory  of a non contracting 
State o r  m ight w ell req u ire  the te rm s  o f  ca rr ia g e  to in clude indem nity
3 The United Kingdom  had p ro p o se d  e lsew h ere  that the term  "national 
o f  a C ontracting P a rty "  should be defined  (C W /1 am endm ent 17)
4 P aragraph  2 o f the p resen t am endm ent should be d istinguished  from  
A rtic le  VII paragraph  2 (a) w hich re la ted  to n uclear in ciden ts m  a C on
tractin g  State
5 M r ARANGIO RUIZ (Italy) said that A rticle  I A would allow each Con
tracting Party to defeat by its dom estic legislation  one of the main purposes 
o f the Convention to provide com pensation  for v ictim s who w ere nationals 
o r  at least res id en ts , o f  C ontracting States by allow ing nationals o f non
contracting States to benefit to their detriment Since the proposal to delete 
the a rt ic le  had been re ie c te d 1 the Italian delegation  now b e liev ed  that the 
only p o ss ib ility  o f retaining the b a s ic  ru le  was to adopt the secon d  Indian 
amendment (C W /37 second alternative) giving priority  to claim s for  damage 
su ffered  m C ontracting States' te rr ito ry  As the United Kingdom delegate 
had pointed out sp e c ia l ru les  m ight be n e ce ssa ry  fo r  excep tion a l ca s e s  
but in his delegation 's opinion those should be dealt with in a different article  
or a new article
6 M r NORDENSON (Sweden) fu lly  su pported  the United K ingdom  
amendment p articu larly  sin ce  the Swedish delegation to the Intergovern 
m ental C om m ittee had been ob liged  to  w ithdraw a s im ila r  p ro p o sa l fo r  
techn ica l reason s N evertheless his delegation was som ewhat concerned  
by the im plications o f the w ords m paragraph 2 "other than the op era tor" 
It would like the C om m ittee to d iscu ss  the p o ss ib ility  o f prov id in g  that an 
operator who was sued m a non-contracting State in resp ect o f nuclear 
dam age occu rr in g  m that State should be a llow ed to deduct the amount he 
would have to pay from  the fund set up by the Convention If fo r  exam ple 
Sweden had and Finland had not ra tified  the C onvention and an incident 
causing damage to both States took p lace in Swedish te rr ito r ia l waters with 
a Swedish operator and a United Kingdom c a r r ie r  and the United Kingdom 
ship was arrested  m Helsinki then under the United Kingdom amendment 
if Finnish v ictim s chose to sue the ca rr ie r  he could claim  in a Swedish court 
reim bursem ent from  the fund but if they sued the operator he would have 
no such recou rse  and must therefore  maintain additional coverage to protect 
him against F innish c la im s T here seem ed  to be no ju stifica tion  fo r  such 
a d iffe ren ce  o f  treatm ent depending on w hether v ic t im s  ch ose  to sue the 
c a r r ie r  o r  the op era tor
7 M r RAO (India) asked w hether the con junction  " o r "  near the end of 
paragraph 1 o f the United Kingdom amendment should not be "and" If not 
the im p lication  might be that paragraph  2 would com e into operation  even 
if  the law o f the Installation State did not p rov ide a ccord in g ly
8 M r KENT (United K ingdom ) re p lie d  that " o r "  was the c o r r e c t  link 
betw een the tw o p h ra ses  P aragraph  2 stood  on its own and had nothing 
to do with the law o f the Installation State The final w ords o f paragraph 1 
had been inserted  m ere ly  to c la r ify  the gen era l situation
9 Mr SCHEFFER (Netherlands) supported the United Kingdom amendment

1 Fourth m eetin g  para 32
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but suggested that the Drafting Com m ittee be instructed to decide where the 
p rov ision  m paragraph 2 should eventually be placed
10 M r ROGNLIEN (N orw ay) sa id  he cou ld  support the United K ingdom  
am endm ent on the understanding that it would r e fe r  to habitual res id en ts  
in the terr itory  of a Contracting State and that the period of limitation would 
be extended with regard  to w hich his delegation  would subm it a p rop osa l 
under A rtic le  V 2
11 M r WEITNAUER (F edera l R epublic o f G erm any) fu lly  supported the 
United Kingdom  amendm ent and fa iled  to understand the argum ents o f the 
Swedish delegate Installation  States w ere fre e  to set up th e ir  own ru les  
requiring operators to be covered  by insurance in respect o f claim s to which 
the Convention was not a pp licab le  T o go into fu rth er deta il w ould only 
com p lica te  m atters
12 M r NORDENSON (Sweden) said  his delegation  w ished to p rov ide  that 
an operator should be able to le c o v e r  com pensation from  the fund only when 
com pelled  to pay under the law of a non-conti acting State not in accordance 
with a settlem ent o r  fo r  other n on -com p u lsory  reason s The point he had 
ra ised  was admittedly awkward and difficult to draft he had m erely  wished 
to obtain opinions on the basic princip le
13 M r ARANGIO RUIZ (Italy) said that the C om m ittee cou ld  not vote on 
the United Kingdom amendment as a whole until it knew whethei paragraph 1 
would be qualified by the second Indian amendment or not Since the United 
Kingdom delegate had explained that paragraph 2 was a separate p rop osa l 
he m oved  that a separate  vote be taken on it and that it be voted  on fir s t
14 The CHAIRMAN put paragraph  2 o f the United K ingdom  am endm ent 
(C W /l am endm ent 23) to the vote
15 T here w ere  22 vo tes  m  favour and 16 against with 8 absten tions The 
paragraph was approved
16 M r de ERICE (Spain) and M r TREVOR (United Kingdom ) suggested 
that the Drafting C om m ittee con sid er whether the p rov is ion  should not con
stitute a separate a rticle
17 It was s o  a greed
18 M r ROGNLIEN (Norway) said that his delegation would m due cou rse
presen t a p rop osa l to include in the p rov is ion  just a ccep ted  the con cept o f 
habitual re s id en ce  in the te r r ito r y  o f a C ontracting State 3 \
19 Mr ENGLISH (United States o f A m enca) said that since the Committee 
had re je c te d  the p ro p o sa l to delete A rtic le  I A  paragraph  1 of the United 
Kingdom amendment which coincided  substantively with that article  should 
not be put to the vote
20 Mr GASIOROWSKI (Poland) drew attention to Rule 37 o f the Rules o f 
P rocedure which provided that if a m otion fo r  division was ca rried  those 
parts of the proposal or amendment which were subsequently approved should 
be put to the vote as a whole
21 The CHAIRMAN d isagreed  with the United States d e leg a te 's  v iew  A 
d ecis ion  not to delete a text should not be regarded  as an a ffirm ative  vote 
on it B esides a num ber o f alternative p rop osa ls  had been b e fore  the 
C om m ittee when the p rop osa l fo r  deletion  had been re je c te d

2 CW/77 (distributed subsequently) see also 15th meeting paras 53-58

3 CW/84 (distributed subsequently) see also 10th meeting paras 1 13

13



194 CONFERENCE ON CIVIL LIABILITY FOR NUCLEAR DAMAGE

22 After a b r ie f procedu ia l d iscussion  in which Mi HARDERS (Australia) 
(Mr RAO (India) M r ARANGIO RUIZ (Italy) and Mr ENGLISH (United 
States o f A m e r ica ) took  part M r TR E V O R  (U nited K ingdom ) w ithdrew  
paragraph  1 o f  h is am endm ent (C W /l am endm ent 23)
23 M r RAO (India) introducing his second  amendment (C W /37 second  
a lternative) sa id  that the lea st the C om m ittee cou ld  do now that it had 
decided to admit nationals of non-contracting States to som e o f the benefits 
o f the Convention was to make som e distinction between them and nationals 
o f Contracting States and give priority  to claim s in respect of nuclear damage 
suffered in the territory  of Contracting Parties
24 Mr RUEGGER (Switzerland) supported the Indian amendment believing 
that som e lim itation  o f  the g en era l p ro v is o  m A r t ic le  I A  was n e ce ssa ry  
Though he hesitated  on p r in c ip le  to  include in the C onvention  a p ro v is io n  
w hich cou ld  appear d iscr im in a tory  additional rea son s  why it seem ed  
n ecessary  to do so w ere in order to provide an incentive for  non-contracting 
States to becom e Contracting P arties and to c la rify  a situation which would 
rem ain ambiguous until the Convention becam e universal
25 ,The panel o f  leg a l experts which had p rep ared  the fir s t  draft had felt 
that the C onvention 's  chances o f b ecom in g  a r e a lly  e ffe c t iv e  instrum ent 
depended above a ll upon its keeping the form  o f a fram ew ork  A rtic le  I A 
how ever, p oss ib ly  went beyond that fram ew ork  and the rep ort o f the legal 
panel had suggested that it be p laced  among the final clau ses A rtic le  I A  
should not define an exception  but the applicability  o f national leg islation  
and the Swiss delegation could not support am endm ents which entered into 
detail In his opinion the C om m ittee cou ld  return  to the right path by 
adopting the Indian amendment
26 M r DONATO "(Lebanon) supported  the Indian am endm ent beca u se  it 
was based  on international equity
27 M r de ERICE (Spam) agreed  with the Swiss delegate that the Indian 
p rop osa l would im p rove  A rtic le  I A  as far as was p o ss ib le  at the p resen t 
stage He cou ld  not how ever agree  that the Indian amendment was d is-

 ̂ crim in atory  on the con trary  it rem edied  any d iscrim in ation  which might 
be derived from  the interpretation o f A rticle I A by restoring to som e extent 
the proper balance between international and national law
28 Mr GIBSON BARBOZA (B razil) fully supported the Indian amendment
for the reasons given by the Swiss and Spanish delegates

x29 M r PAPATHANASSIOU (G reece) was prepared  to support the am end
ment although he felt that the w ord "p r io r ity "  was rather vague
30 M r TREVOR (United Kingdom ) also found the w ord "p r io r ity "  vague 
and asked whether its insertion  cou ld  mean that n on -p riority  cla im s would 
have to wait until the period  of lim itation  was p ra ctica lly  past m case  
p r io r ity  c la im s covered  damage which had requ ired  a long tim e to becom e 
apparent He also ra ised  the question of damage occuring on the high seas
31 M r ROGNLIEN (N orw ay) a g reed  with the United K ingdom  delegate
but found the amendment acceptable  on the assum ption that it would be for 
the law o f the Installation State to deal with those detailed p rob lem s The 
Convention should not be too elaborate
32 M r SCH EFFER (N etherlands) sa id  that the b a s ic  p r in c ip le  o f non
d iscrim in ation  contained in A rtic le  XI should be adhered to m  the present 
a rtic le
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33 Mr YAMANO (Japan) felt that the amendment was intended to ensure 
equity but asked the Indian delegate to illu strate  the term  "p r io r ity "  by 
exam ples
34 M r COLOT (Belgium ) was against the amendment fo r  three reasons 
those pointed out by the United Kingdom  and N etherlands delegates and 
becau se  A rtic le  I A as drafted  left national leg is la tu res  fre e  to estab lish  
p r io r it ie s
3 5 M r W EITNAUER (F ed era l R epublic o f G erm any) a greed  with the 
ob jections already ra ised  W hile he felt that som e discrim ination  was un
avoidable under State-covered liab ilities he was against any discrim ination 
under p rivate  law Once c la im s  from  n on -con tractin g  States w ere  m ade 
accep tab le  a ll c la im s should be on the sam e footing
36 Mr STEPHENSON (South A frica ) said the amendment would defeat the 
ob je ct  o f  the clause which w as to obviate the need fo r  tw o separate in 
surance funds If there w ere d iscrim ination  the fund might be exhausted 
fo r  the nationals of C ontracting P arties  and an extra  fund made n ecessa ry  
fo r  nationals o f  non-contracting  States
3 7 M r ARANGIO RU IZ (Italy) ca lle d  the attention o f the C om m ittee to
the fact that to leave A rtic le  I A as it now stood im plied  the poss ib ility  for 
each Contracting Party to extend unilaterally the benefit o f the Convention's 
lim jted  com pensation  system  to nationals o f  n on -con tra ctin g  States not 
residen t o f  a Contracting P arty  That m ight not only redu ce  the in terest 
o f non-contracting  States m becom ing parties to the Convention but could 
a lso result in detriment to the nationals and lesidents of Contracting Parties 
for  whose protection the Convention was mainly intended ■
38 The best solution would have been to delete A rticle I A. altogether Since 
that p rop osa l had been re jected  the adoption o f the Indian amendment was 
now a n e ce ss ity  for  only by that m eans could  the fundam ental in terest o f 
the C ontracting P a rties  and o f th eir  nationals and res id en ts  be p rotected
39 Mr GHELMEGEANU (Romania) pointed out that p r ior ity  im plied com 
petition between c la im s Since w here a nuclear incident o ccu rred  during 
ca rr ia g e  through the te r r ito ry  o f a n on -con tractin g  State dam ages would 
only be paid i f  the law o f the C ontracting State so  a llow ed the question o f 
p r io r ity  would not a r ise  Confusion had o ccu rred  between the liab ility  and 
the amount needed to c o v e r  it A r t ic le  IV w ould lim it lia b ility  under the 
Convention, whereas fo r  incidents on the te rr ito ry  o f non-contracting States 
Installation States o r  op era tors  should be le ft to  obtain suitable cov era g e  
i f  they w ere  p rep a red  to a ccep t such lia b ility  T h ere  was no question  o f 
com petition , sin ce  there w ere  two different situations requ iring  tw o sets 
o f covera ge
40 M r RAO (India) sa id  that p r io r ity  m eant that c la im s  o f nationals of
C ontracting  States should be m et b e fo re  th ose o f  n on -con tra ctin g  States 
His amendment was concerned  with the princip le and if  that were accepted 
the points o f  detail that had been  ra ise d  cou ld  be r e fe r r e d  to the D rafting 
C om m ittee 1
41 The CHAIRMAN put the second Indian amendment (CW/3 7 second alter
native) to the vote
42 There w ere 14 vo tes  in favour  and 14 against with 15'abstentions The 
am endm ent was not approved
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43 M r HENAO-HENAO (C olom bia) explaining why he had voted against 
the United K ingdom  and Indian am endm ents sa id  that it w as i l lo g ic a l to 
lim it the fie ld  o f c iv il liab ility  while the danger o f nuclear damage was in
c re a s in g  The p u rpose  o f the C onvention  w as to com pen sate  fo r  dam age 
w herever it might occu r  so that there should be no d iscrim ination  in liab i
lity  He also ob jected  to the jse  of the w ord "subdito" in the Spanish texts 
He rea lized  that that term  was accepted  as equivalent to "national" but felt 
that it was m o re  appropriate to nationals o f dependent than o f  independent 
countries
44 M r SP A C lL  (C zech oslovak ia ) asked what p roced u re  w as going to be
adopted fo r  the voting on each  a r tic le  when a ll p rop osed  am endm ents had 
been adopted o r  re je c te d
45 The CHAIRMAN without ruling suggested that the text should go after
d iscu ssion  to the Drafting C om m ittee and then return to the C om m ittee o f 
the W hole fo r  final adoption
46 Mr SPACIL (C zechoslovakia) said that m his experience a rticles  were
adopted in th eir  final form  b e fore  being passed  to the Drafting C om m ittee 
He felt that that was a m atter o f p rin cip le  and that other m em bers  should 
state their view s
47 M r RAO (India) agreed  with the C zech oslovak  delegate that it would 
be better to vote on each article  as a whole before passing it to the Drafting 
C om m ittee who would then pass it to the plenary C onference  'O therw ise 
m uch tim e m ight be wasted
48 M r GIBSON BARBOZA (B razil) said that that was the usual p ractice
The Drafting C om m ittee had to integrate the text in any event but sin ce  
it had no pow er to  a lter  the substance, the C om m ittee o f the W hole need 
not see  the text again b e fo re  it went b e fo re  the p len a ry  C on fe ren ce

\ 49 Mr MAURER (United States o f A m erica ) pointed out that that was the 
p roced u re  p rop osed  m the m em orandum  on p reparation  m ethod o f w ork  
and p roced u res  o f the C on ference  (C N -1 2 /4  paragraph  8) The Drafting 
C om m ittee should not how ever send the text a rtic le  by a rtic le  to the 
plenary C onference it would be best for it to com plete its work on the whole 
text b e fo re  subm itting it to p len ary  A lso  the Drafting C om m ittee cou ld  
alw ays r e fe r  item s to the C om m ittee o f the W hole fo r  in stru ction  o r  e x 
planation
50 The CHAIRMAN pointed out that in both articles discussed so far some
m atters had been left open either fo r  drafting o r  because they depended on 
points in later a rtic le s  Consequently it would be difficu lt to approve those 
articles at the present stage He would consult interested delegates in order 
to find a suitable method of procedure x 1

I

New a rtic le  (a fter A r tic le  I A )

51 Mr TAGUINOD (Philippines) introducing his proposal for a new article 
(C W /l amendment 24) explained that the present definitions of "Installation 
State" and "opera tor" were not sufficient for an international or intergovern
m ental organization operating an installation in the follow ing cases

(l) where the organization because o f ex tra -terr itor ia l rights or other 
reasons was not subject to the law of the State where it was situated
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(11) where the Installation State was not a Contracting Party to the Con
vention and

(111) w here the Installation State m view  o f the international ch aracter 
o f the installation w ould not accept fu ll resp on sib ility  fo r  the in 
stallation  in a ccord a n ce  with the term s o f the Convention 

He re cog n ized , how ever that the p rob lem s ra ise d  m  his p ro p o sa l w ere  
very  com plex and could hardly be solved by the C onference without resorting 
to a working group He would th erefore  withdraw the proposa l if  a re s o 
lution w ere passed  instructing the D irector G eneral o f the Agency assisted 
by suitable international organ izations to  study the p rob lem  and m ake 
p rop osa ls  b e fo re  the firs t  r e v is o ry  con feren ce  m et If a com m ittee( w ere 
form ed to study other points in connection^with the Convention, the D irector 
G eneral'm ight submit his proposals to it
52 The CHAIRMAN said  that se v e ra l international organ izations d es ired  
to study the prob lem  with the D ire cto r  G eneral
53 The p r o p o s e d  n ew  a r t i c le  (C W /l am endm ent 24) w as p r o v is io n a lly
withdrawn  ) /

A r t ic le  II 

Paragraph 1
I

54 The CHAIRMAN said  that there w ere  th ree  grou ps o f am endm ents to 
paragraph 1 those concerned with the test for the transfer of liability during 
tran sit th ose c la r ify in g  the text and those con ce rn e d  with lia b ility  and 
storage fa cilit ies  There w ere in effect three alternative methods of deter
mining tran sfer of liability  The present text based the transfer of-liability  
p r im a r ily  on the term s o f the con tract o r  w here there was no con tract or 
the con tract was silent on the m atter on the concept o f "taken in ch a rge" 
The Netherlands amendment (C W /l amendment 25) suggested a test based 
on p h y s ica l con sid era tion s  p r im a r ily  the m ovem ent o f the consignm ent 
a cross  the frontier of the receiving State the Belgian and Greek amendments 
(C W /17  Nos 1 and 2 and C W /5 1 ) a im ed at e lim inating  the te rm s  o f  the 
con tract so  that the test should be sim ply the concept o f "taken m ch a rge", 
the A ustrian  am endm ent (C W /25  No 1) a im ed at rep la c in g  the te rm s  o f 
the con tra ct by te rm s  fixed  by the Installation  State F in a lly  d ifferen t 
v a r ia tion s  o f the con cep t"tak en  m  ch a rg e "  w e re  su ggested  m  the United 
States am endm ent (C W /lO  No 1) and the Swedish am endm ent (C W /48) as 
w e ll as in the last part o f the N etherlands am endm ent a lready  m entioned 
He p rop osed  that a ll those am endm ents should be d iscu sse d  togeth er and 
then voted  upon sep ara te ly  ,
55 M r SCH EFFER  (N etherlands) in troducing h is am endm ent (C W /l 
am endm ent 25) sa id  he w ished  to am end h is p ro p o se d  text fo r  (b n ) as 
fo llow s

"b e fo re  ph ysica l con tro l ov er  the nuclear m a ter ia l has been assum ed 
by the op era tor  o f another n uclear installation  o r  the op era tor  o f any 
n uclear r e a c to r  with w hich a m eans o f tra n sp ort is  equipped fo r  use 
as a sou rce  o f pow er, whether fo r  p ropu lsion  th ereo f o r  any other 
pu rp ose  i f  such  m a te r ia l is  intended fo r  u se  it su ch  r e a c t o r "

56 The concept "taken in ch a rg e" was not v e ry  c le a r  it had been used in



/
the P aris  Convention and had given r ise  to severa l interpretations It could 
be in terpreted  e ither p h y s ica lly  o r  leg a lly  If leg a lly  it m ight m ean the 
sam e as the exp ress  term s o f the contract The amendment which in tro
duced the concept o f ph ysica l con tro l, was m uch c le a r e r  The con cern  of 
the C onvention was that G overnm ents should p ro te ct those fo r  whom they 
were responsible and that every  victim  should be treated on the same footing 
Contractual term s cou ld  produce liab ilities  to another lim it than that o f the 
Contracting State The liability  should be unchanged until the m aterial had 
m oved into another territory
57 Mr NISHIMURA (Japan) pointed out that respect for contractual term s 
w as em bod ied  in the law s o f  a ll c iv i liz e d  States w hich cou ld  a lw ays 
in terven e to p ro te c t  public m o ra lity  o r  c iv i l  o r d e r  In the in tern ation a l 
situation there was no supranational legislature to intervene Liability during 
transport was m ost important for c iv il safety, and consequently thirdparties 
must know where the liab ility  lay  which they did not always know m cases  
where the question might be decided by the contract E xperience had shown 
that a le s s  advanced State buying n uclear m a ter ia l from  a m o re  advanced 
State usually  had to a ccep t the la t te r 's  te rm s even  if  un favourable The 
N etherlands p ro p o sa l was equitable and just
58 Mr WEITNAUER (F ederal Republic o f Germ any) said that in his view 
the N etherlands amendment was not flex ib le  enough sin ce  it a llow ed o f no

' agreem ent betw een C ontracting States fo r  an e a r lie r  o r  la te r  tra n s fe r  o f 
liab ility  A State should be able to demand and another State to accept 
s tr ic te r  conditions o f lia b ility  i f  they thought fit The d ifficu lty  would be 
avoided by amending A rticle  II A to require that the certifica te  should make 
c lear  when and where the liability  would pass

The m eeting  adjourned at 6 p  m
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SIXTH MEETING 

' Friday 3 M ay 1963 at 10 50 a m  

Chairman Mr McKNIGHT (Australia)

CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 
REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN 12/2) (continued)

Appointm ent o f  Sub-C om m ittee on E xclusion  o f  M aterials

1 The CHAIRMAN announced that the su b -com m ittee which was to be set 
up m  a cco rd a n ce  with the C om m ittee 's  e a r lie r  d e c is io n 1 to  co n s id e r  the 
question  o f excluding from  the scop e  o f the Convention consignm ents con 
sisting  o f a sm a ll quantity o f nuclear m ateria ls  would be com p osed  o f the

1 Th ird m eetin g  paras 43 to  45
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delegates o f B ra z il the C zech os lov a k  S ocia lis t  R epu blic  Ghana India 
Japan Sweden the Union o f Soviet Socia list R epublics the Unite'S Kingdom 
o f Great B ritain  and N orthern Ireland and the United States o f A m e r ic a 2

R elation  with oth er  in ternational a g reem en ts  _

2 The CHAIRMAN reca lled  that under Rule 26 o f the Rules o f P rocedure  
the draft a rt ic le s  adopted by the Intergovernm ental C om m ittee constituted 
the b asic  p roposa ls  fo r  d iscu ssion  by the C onference On the relationship 
o f the Convention to other international agreem ents the Intergovernm ental 
C om m ittee had subm itted no recom m endations but three p rop osa ls  on the 
subject had been submitted^ by Belgium (CW /14) the United Kingdom (C W /l 
amendment 37) and the United States of A m erica  (CW /71)
3 M r M AURKR (United States o f  A m e r ica ) w e lcom ed  the opportunity
to d iscu ss in the C om m ittee o f the Whole the a rtic le  on superseission  p r o 
posed  by the United States The text o f the new prop osa l (CW /71) was sub
stantially the sam e as that o f t le United States p rop osa l on o f
docum ent C N -1 2 /2  H ow ever 1 a fter lengthy d iscu ss io n s  in the m eetings 
o f the Intergovernm ental Com m ittee the issues had been clarified  and were 
now r ip e  fo r  d ec is ion  by the C om m ittee o f the W hole The United States 
p rop osa l involved two issues which he felt the C om m ittee could now decide 
by vote The firs t  was whether the Convention should su persede and take 
p reced en ce  ^over a ll other agreem en ts fo r  the sp e c ia l and lim ited  ca se  o f 
damage caused by a nuclear incident as his delegation proposed or whether 
the conventions relating to transport should be excluded as the United 
Kingdom  delegation  p rop osed  Of co u rse  as paragraph  2 o f the United 
States p roposa l stated nothing in the United States article  would affect obli
gations o f Contracting P arties  to non -contracting  States That was stating 
the obvious but perhaps it was c larify in g  to do so
4 The secon d  issue was the relation  o f the Convention to the P a ris  Con
vention As regards the second issue he believed that regional conventions 
should be encouraged and that the P aris Convention whose princip les were 
iden tica l with those underlying the new Convention, should be m aintained 
una ltered  as betw een the s ig n a tor ie s  In h is op in ion  that w as a ll  th ere  
needed  to  be sa id  on the m atter
5 With regard  to the firs t  issu e  there w ere se v e ra l im portant reason s 
fo r  the United States position  favouring su p ersess ion  including the fie ld  o f 
tran sport F irst  such su p ersess ion  was consistent with, and in fact r e 
quired by, the b a sic  p rem ise  o f the C onference  nam ely that nuclear in
cidents created  a specia l situation not adequately covered  by existing agree
m ents and that a new even revolutionary sp ecia l regim e to cov er  damage 
resu ltin g  from  n u clear in cidents w as n e ce s s a ry  -  one w hich  w ould  best 
p rotect the in terests both o f the v ictim s and o f industry That reg im e was 
one o f absolute lia b ility  lim ited  liab ility  long statutes o f  lim itation  no 
recou rse  centralization of jurisdiction  etc It was contrary to the prem ise 
underlying the C onference to make any exception to that regim e fo r  trans
port or for  any other fie ld  Secondly the United Kingdom prop osa l would 
he was convinced  be detrim ental to the in terests o f  a ir  and sea ca r r ie r s

2 The Sub-Com m ittee s report was in due course issued as document C W /96  and Corr 1 and 2
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and would leave  them  lia b le  under ex istin g  conventions w h erea s  if  the 
United States p rop osa l was adopted they would be com p le te ly  re liev ed  of 
liab ility  He could not understand how shipping in terests cou ld  support the 
United Kingdom p rop osa l under which transport undertakings involved  in 
a nuclear incident would be exposed  firs t  to the com plications and large  
burdens and c o s ts  o f  litiga tion  Then m  such  litiga tion  they  m ight be 
su b ject to  unlim ited  lia b ility  o r  lim ited  lia b ility  under other conventions 
and even though they had a right o f recou rse  against the operator of a nuclear 
installation  under the present Convention there would obviously  be ca ses  
in which the transport people would not be able to re co v e r  com pletely  from  
the o p e ra to rs ' fund and thus would be out o f pock et m illion s  o f doU ars 
s in ce  they had to  share that fund with other v ic t im s  (He illu stra ted  his 
point by a con crete  exam ple with figu res involving the Ship Owners L im i
tation o f L iab ility  Convention) T h ird ly  i f  the transport fie ld  was not 
covered  by the su persession  a rtic le  a seriou s breach  would be perm itted 
to the fundamental prin cip le  o f the Convention that o f channelling liability  
to the op era tor  and re liev in g  a ll oth er p e rso n s  o f  lia b ility  Indeed the 
entire concept o f cumulative rem edies and alternate liab ilities was contrary 
to the princip les of the Convention C om plications and confusion would also 
arise  for the v ictim s if  they had to seek rem edies under two o r  m ore inter
national agreem ents F or aH those reasons he found the United Kingdom 
p ro p o sa l unacceptable  In addition he ad d ressed  h im se lf  to  the United 
Kingdom  argum ent that it would be a b rea ch  o f ex isting  ob ligations under 
other agreem ents to supersede such other agreem ents fo r  the sp ecia l case 
o f  a n uclear incident T here  was no m er it  at a ll m  that argum ent The 
a rtic le  proposed  by the United States o f A m erica  was identical with A rticle  XIV 
o f the B russels Convention which had been drafted by the United Kingdom An 
attempt might be m ade to distinguish what was done in the B ru sse ls  Con
vention but the distinctions were com pletely unimpoitant lindei the super
sess ion  clause o f the B ru sse ls  Convention there was no question  but that 
i f  a n uclear incident cam e about by rea son  o f a c o ll is io n  betw een  a co n 
ventional ship and a ship with a nuclear reactor the Ship Owners Limitation 
o f L iability Convention and the C ollision  Convention would be ousted of appli
cation  and only the nuclear ship would be liab le  In a s im ila r  fashion if 
a conventional ship should negligently coH ide with a ship carry in g  nuclear 
m ateria l those other conventions should be ousted of application and only 
the op era tor  o f the n u clear InstaU ation from  w hich the n u clea r  m a ter ia l 
cam e should be liable No breach  o f obligations in curred  under those con 
ventions had been  involved  by the in clusion  o f the su p e rse ss io n  c lau se  in 
the B russels Convention nor would any breach  o f those obligations be in
vo lved  by including m the presen t C onvention the su p ersess ion  clau se  the 
United States was proposing
6 In sum m ary the m ain issue  was whether the C on ference  should take 
action  to  su persede fo r  the sp e c ia l and lim ited  ca se  o f a n uclear incident 
a ll the conventions which might otherw ise be applicable or whether an ex 
ception  should be made fo r  the fie ld  o f transport It was the United States 
v iew  that such  an excep tion  w as not ju stified  and should  not be m ade
7 M r COLOT (B elgium ) stated that his country was attending the 
C onference in a sp irit o f  co -o p e ra tio n  and would do everything fo r  its

V



s u cce ss  He felt it h is duty how ever to em ph asize  the p rob lem  o f  the 
relationship  between the Vienna Convention and other international a g ree 
m ents e sp e c ia lly  th ose o f P a r is  and B ru sse ls  His G overnm ent cou ld  
hardly support the new Convention if substantial d ifference persisted  since 
constant p rob lem s of jurisprudence would result It was a princip le m the 
Belgian Court of Cassation that the date of ratification by Parliam ent deter
m ined which convention would apply Thus the Vienna Convention if rati
fied  after the P a ris  Convention would p reva il His delegation understood 
that many cou ntries w ere  unable to  a ccep t a ll the ob ligations o f the P a n s  
and B ru ssels  Conventions and m  a sp ir it o f con cilia tion  had subm itted the 
p roposa l in document C W /14 - which should be read m conjunction with the 
other Belgian proposal m document C W /1 5 - in the hope that other countries 
would be prepared  to accept it and would respect the obligations of Belgium 
and the other p arties  to  the P a r is  and B ru sse ls  C onventions It w as his 
opinion that the 'present m eeting should not go into details but rather define 
guiding princip les supported by a m ajority  of the delegations He expressed 
his readiness to exam ine a11 other proposa ls  with regard  to the relationship 
o f  the Vienna Convention to other conventions The p rob lem  was o f such 
im portan ce it might be d esira b le  to r e fe r  it to  a su b -com m ittee
8 Mr GHELMEGEANU (Rom ania) said  it was gen era lly  agreed  that the 
aim  o f the Vienna C onference was an international convention o f un iversa l 
application  which laid  down e ffe ctiv e  ru les  govern ing c iv i l  liab ility  for  
nuclear damage The same sp irit of co -opera tion  as had been shown by the
17 States which w ere parties to the P a ris  Convention must be shown by the
58 States attending the p resen t C on feren ce  It was m the in terests  o f a ll 
countries that there should be harm ony between the Convention and existing 
international agreem ents but firm n ess should be shown in ensuring that the 
new Convention prevailed  as far as p oss ib le  ovei the others The principal 
task  o f the C on feren ce  was to rem ov e  o b s ta c le s  in the way o f a just and 
rational solution It was in the fn  st p lace especia lly  important that there 
should be harm ony between the Convention and existing international agree
m ents on transport since nuclear incidents might w e ll o ccu r  during tran s
portation m som e cases  far from  the te r r ito r ie s  of the Contracting States 
Secondly there m ust be harm ony betw een the Convention and the national 
law s of the C ontracting States so  that there m ight be a se cu re  b a s is  fo r  
the p r in cip le  o f  channelling lia b ility  through the op era tor  o f a n uclear m - 
staHation As far as the P a ris  and B russels Conventions w ere concerned 
it might be a good  idea to estab lish  a sp e c ia l su b -com m ittee  with the task 
o f identifying incom patible clau ses and endeavouring to ensure that where 
com p atib ility  cou ld  not be a ch ieved  the p resen t C onvention  being m ore  
gen era l m scop e  p rev a iled  o v e r  a ll other ex istin g  agreem en ts F ailing 
that the p rob lem  o f co n flic ts  o f  law would have to  be so lv ed  by the C on
tractin g  P a rtie s  m a cco rd a n ce  with the p r in c ip le s  o f  in tern ation a l law
9 M r LAGORCE (F ran ce) supported  both a sp ects  o f the United States 
p ro p o sa l The Draft C onvention  w as the f ir s t  w o r ld -w id e  instrum ent 
capable of regulating c iv il liability  in the transportation o f nuclear m aterials 
E a r lie r  conventions had not p rov ided  a solution at g loba l lev e l as the 
num ber o f participants had been insu fficien t It was a s im ple but unsatis
factory  solution to say that m aritim e and transportation agreem ents should 
prevail over the Vienna Convention^ For lfthat was the case the shipowners
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would s t i ll  rem a in  lia b le  as the United States delegate  had poin ted  out 
M oreover those who had drafted the ea rlie r  conventions had not made p ro 
v is ion  fo r  the question  o f c iv i l  lia b ility  fo r  n u clear dam age and would not 
object to the desire of the present C onference to make new provisions There 
was a lso  the danger that sh ipow ners m ight re fu se  to tra n sp ort dangerous 
nuclear m ateria ls unless they obtained a general d ischarge of liability  from  
the operator and the op era tor 's  State It was a unique opportunity to settle 
the question m a sa tisfa ctory  way
10 M r ZALDIVAR (Argentina) w ished to make a distinction  as previous 
speakers had done between conventions having a s im ilar ob jective and others 
not d irectly  related  to the new Convention The question  o f relation  to the 
P a r is  Convention did ra ise  p rob lem s which would have to be con sidered  by 
the C on ference He fu lly  supported  the United States p ro p o sa l and the 
Belgian p rop osa l but was su rp rised  that the United Kingdom p rop osa l had 
been subm itted as it would d estroy  the whole stru ctu re  o f  the C onvention 
and lead to com plications in interpretation The aim of the C onference was 
to draft a g en era l convention  a fra m ew ork  and the United K ingdom  
proposal was inconsistent with that aim He was preparedto vote immediately

i on the United States p roposa l and agreed with the United States delegate that 
a decis ion  should be taken by the C om m ittee and that there was no need to 
r e fe r  the m atter to a su b -com m ittee
11 Mr PAPATHANASSIOU (G ieece ) endoi sed the views ex p iessed  By the 
delegate o f B elgium  His delegation  would favour the estab lish m en t o f  a 
su b -com m ittee  o r  woi king gioup/ to pi epai e an acceptable text on the basis 
o f the United States and Belgian p rop osa ls  the p u n c ip le  o f which was the 
sam e although neither was drafted inventirely  sa tis fa ctory  term s In his 
view  an affirm ation  that the P a ris  Convention had p r ior ity  should precede 
the m ention  o f  the other international conventions should the C om m ittee 
decide not to include such an affn  mation his Governm ent would be obliged 
to form ulate a reservation  in l egard to the priority  o f the P aris Convention 
In addition  a p ro v is io n  should  be included  to c o v e r  the p o s s ib i li ty  o f  a 
future rev ision  of the P aris Convention pioducing dispai lty with the present

V Convention Paragraph 2 of the United States proposal was drafted in term s 
which w ere too negative and vague
12 M r B E LLI (Italy) ex p re sse d  sym pathy with the v iew s o f the United
States and F rench  delegates in regard  to the desirab ility  o f having a single 
set o f ru les to co v e r  transport so  that no con flict would a r ise  in regard  to 
ju risd iction  It was very  im portant to seek a solution for that prob lem  and 
the A gency might perhaps be authorized to consult with other organizations 
on the p oss ib ility  o f rev isin g  transport conventions It was how ever too 
optim istic to hope that the problem  could be solved im m ediately by inserting 
a single article  in the present Convention 1
13 M r TREVOR (United Kingdom) said  that it was not beyond the bounds 
o f possib ility  that the Vienna Convention would deal with certain  new aspects 
■which had not been very  apparent in P a ris  so that it m ight in certain  
re sp e cts  rep resen t an im provem ent o*i the P a n s  C onvention a statem ent 
that it was autom atically subservient would rem ove the opportunity for im 
provem ent
14 He felt som ew hat con fu sed  in re g a rd  to  the argum ents o f  the United 
States delegate who had in sisted  that the P a n s  C onvention  but not the
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international agreem ents in the field  o f transport should be p reserved  In 
fact however the P aris  Convention itse lf p reserved  those agreem ents so 
that the adoption of the United States proposal would create an unsatisfactory 
and unreasonable situation for States which ratified both the Paris and\ lenna 
Conventions if the Pans\ Convention was b e fo re  the cou rts  it would be 
n ecessary to applj the international tianspoit conventions those conventions 
would on the othei hand be held to be inapplicable if  the Vienna Convention 
was before the cou its
15 Mr KENT (United Kingdom ) elaborating on M r T r e v o r 's  rem arks 
sa id  that it was true that when such im portant conventions as the W arsaw  
Convention o f 1929 the International Convention on B ills o f  Lading 1924 
and the European R ail Convention (CIM) had been drafted the ca rr ia g e  o f 
nuclear m ateria l had not been envisaged but it would be strange if  liability 
under those conventions was in future to be decided  by whether o r  not the 
victim  belonged to a State acceding to the present Convention The Warsaw 
Convention fo r  exam ple had been  ra tified  by ov er  70 States m o re  than 
w ere  rep resen ted  at the p resen t C on feren ce  States that had ra tified  the 
Warsaw Convention but w eie  not repiesented at the p iesent Conference could 
not be expected to accept a decis ion  o f the C onference to overru le  that con
vention in favour o f the p rov is ion s  o f the present Convention The p rop er 
procedure if it was considered necessary  to amend the transport conventions 
would be to convene a meeting for that purpose as had been done in connection 
with the European Rail Convention (CIM) in February 1961 a new* convention 
had been adopted which m cluded 'a  prov ision  excluding liab ility  for nuclear 
damage w here under the law o f the C ontracting State in question sp ecia l 
p rov is ion s  applied to such liab ility
16 The w eakness o f the United States p rop osa l was only too apparent 
S u persession  was confined to States parties to the Convention so  that the 
in ternational tran sport conventions cou ld  only be su p ersed ed  as betw een 
States w hich had ra tified  the Vienna C onvention It w as c le a r  from  
paragraph 2 that nothing would affect the obligations o f Contracting States 
to non-contracting States arising under any international convention or agree
ment It would th ere fore  be im p ossib le  to p rov ide fo r  the su persession  o f 
the international transport conventions unless the C ontracting P a rties  to 
those conventions w ere the sam e as the Contracting P arties  to the present 
Convention
17 It was true that the United States proposa l follow ed c lose ly  the form ula 
su ggested  by the United K ingdom  which had been  u sed  in A rtic le  X IV  of 
the B russels Convention In the B russels Convention however the operator 
m ade liab le  under the Convention was the sam e person  as the c a r r ie r  It 
w as c le a r  th ere fo re  that th ere  w ould be a con flic t  betw een the lia b ility  
of one and the same person m his capacity as an operator under the 'Brussels 
Convention and his liability as a ca rr ie r  under existing transport conventions 
and that it was essentia l to state w hich-liability should p reva il It had been 
d ecid ed  that the B ru sse ls  C onvention should m that r e sp e c t  su p ersed e  
existing transport conventions In his delegation s view  the position  was 
en tire ly  d ifferent m the ca se  o f the presen t C onvention w hich con cern ed  
the operators of land-based installations There was no reason to exonerate 
the c a r r ie r  from  liab ility  under existing conventions because no con flict 
would ex ist
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18 The solution suggested by the United Kingdom (CW /1 amendment 37) 
was the sim plest one p oss ib le  being confined to a statem ent that the Con
vention concerned  the liab ility  o f the operator for nuclear damage leaving 
the obligations o f the ca rr ie r  under existing transport conventions untouched 
except that w here the liab ility  o f the c a r r ie r  a rose  from  nuclear damage 
it was suggested that he should be given  the right o f re co v e ry  for  com pen 
sation  paid to the v ic t im 'in  a cco rd a n ce  with A r t ic le  VII paragraph  2 (a)
19 The litigation  to w hich a ccord in g  to the United States delegate the 
sh ipow ner m ight be open w ould in any 4ca se  a r is e  w here the v ic t im  cou ld  
not take advantage of the present Convention where he could do so he might 
w ell p re fer  to p roceed  against the operator rather than the ca rr ie r  because 
the lim it o f lia b ility  was v ery  m uch h igher under the p resen t C onvention 
than under m ost tran sp ort conventions
20 M r YAM ANO (Japan) supported  the United States p ro p o sa l The 

, present Convention should in general supersede other conventions because
o f its u n iversa l ch aracter  and the fact that it stipulated a sp ec ia l reg im e 
fo r  the fie ld  o f nuclear energy How ever he felt som e sym pathy with the 
view  that the sp ecia l interests of signatories of the P aris Convention should 
be taken into account and that com patib ility  should be m aintained betw een 
the two conventions W hile he cou ld  th ere fore  a gree  that the P a r is  C on
vention should not be superseded by the present Convention no further ex 
cep tions should be a llow ed In reg a rd  to the lia b ility  o f sh ipow ners he 
en d orsed  the v iew s o f the United States delegate
21 M r GASIOROWSKI (Poland) sa id  that a ll th ree p rop osa ls  b e fo re  the 
Com m ittee w ere open to c r it ic is m  The United States p rop osa l contained 
a m anifest con trad iction  which had a lready been pointed out by the Umted 
Kingdom  delegate On the one hand it estab lish ed  the p r in c ip le  that the 
p resen t C onvention should  su p ersed e  any p reced in g  instrum ent o r  in ter
national agreem ent w hile on the other hand it d ec la red  that p r in c ip le  in 
applicable with rega rd  to the P a ris  Convention If an exception  was to be 
m ade fo r  that convention  why not fo r  the transport con vention s9 It m ust 
a lso  be rem em bered  that there w ere a number of b ilatera l agreem ents con 
cerning nuclear energy m addition to the m ultilateral conventions and they 
too  must be taken into account In regard  to the Belgian p rop osa l it was 
not accurate to state that the present Convention should not "m odify" previous 
conventions It must be rem em bered  that the present Convention would go 
further than others and would include new prov isions The States ratifying 
it would th ere fore  assum e further obligations and to that extent existing 
conventions would be m odified  FinaHy the United Kingdom p rop osa l was 
unn ecessary  s in ce  the obligation  on the c a r r ie r  to p rov id e  com pensation  
under an ex isting  in ternational tra n sp ort convention  w ould m  any ca se  
stand The p rob lem  was too com p lex  fo r  the present C onference to so lve  
without profound study The relationsh ip  betw een conventions was indeed 
an im portant p rob lem  o f public in ternational law  U nless tim e cou ld  be 
found to exam ine it thoroughly and a gree  on a form ula  which would not be 
open to c r it ic ism  it would be p re fera b le  to leave the question in abeyance 
The sp ecific  d ifficu lties which might a rise  would then be dealt with m a ccor 
dance with general international law
22 M r SCHEFFER (Netherlands) con sid ered  that the two prob lem s that 
o f the relation o f the Convention to international transport conventions and

I



RECORDS COMMITTEE OF THE WHOLE, 6th MEETING 205

that o f its re la tion  to other conventions m the fie ld  o f liab ility  fo r  nuclear 
damage must be dealt with separately and not m a single article In regard 
to transport he had little to add to the able statement by the United Kingdom 
delegate The United States and B elgian p rop osa ls  seem ed  som ew hat out 
o f p lace in a convention whose purpose was to com m it States to introducing 
uniform  ru les  on the lia b ility  o f  op era tors  Though it certa in ly  would be 
desirable to have uniform  rules applied everywhere so that the same nuclear 
incident was not governed by different regulations that ideal solution could 
never be attained com pletely  so  that there would always be cases in which 
it was not c le a r  which ru les applied  The com p lex ity  o f the p rob lem  was 
such that his delegation strongly supported the setting up of a special working 
group
23 Mr W EITNAUER (F ed era l R epublic o f  G erm any) a lso  supported the 
establishm ent o f a sp e c ia l w orking group
24 The United States p roposa l o ffered  no solution but m erely  transferred  
the problem  to the law yers and the courts It would be an unfortunate method 
of dealing with p rev iou s  conventions to state that the p resen t C onvention 
superseded  everything which had gone b e fore  The gen era l application  of 
such  a p r in cip le  w ould crea te  grea t d iso rd e r  HiSv delegation  th ere fo re  
favoured  the United Kingdom  p ro p o sa l
25 M r SP A C lL  (C zech oslovak ia ) cou ld  not a ccep t the p ro p o sa l that the 
three nuclear conventions including the present Convention however satis
factory  they were should have priority  over all other conventions and agree
ments in case  o f con flict Only a few international agreem ents such as the 
United Nations Charter and the Universal Declaration of Human Rights could 
be granted such suprem acy In his view , the custom ary procedu re  should 
be fo llow ed  o f allowing the two Contracting P arties  con cern ed 1 to decide on 
the m ost reason ab le  approach  in the p a rticu la r  c ir cu m s ta n ce s  w henever 
a con flict a rose  between two conventions to which they w ere both party His 
delegation  would p re fe r  that no a rt ic le  on the su b ject should appear m  the 
Convention If the m a jor ity  favoured  the in clusion  o f an a rtic le  how ever 
he would suggest that it should b^ along the lines o f the p rov is ion  included 
in the recen tly  adopted Vienna Convention on C onsular R elations
26 Mr TAGUINOD (Philippines) said that under the existing international 
transport conventions the liab ility  o f the c a r r ie r  was m m ost ca ses  p red i
cated  on fault o r  n egligence He th ere fo re  felt som ew hat d isturbed at the 
p o ss ib le  e ffe ct  should A rtic le  VII, paragraph  2 (a) be adopted it would be 
p o ss ib le  fo r  a c a r r ie r  who had been sued fo r  h is fault o r  neg ligen ce  to be 
allow ed a right o f subrogation against an operator liab le  under the present 
Convention w hose liab ility  would be absolute That would be a com pletely  
anom alous situation The United States p ro p o sa l w ould s im p lify  m atters 
and his delegation  would support it
27 Mr VILKOV (Union o f Soviet S ocia list R epublics) pointed out that the 
P a r is  Convention had been signed by 16 States w hereas there w ere som e 
80 M em bers o f the IAEA, over 50 being represented  at the C onference It , 
was c lea r  th erefore  which convention should be  ̂subordinate such an im 
portant con ference should not p lace itse lf in a position  where it had to adapt 
the p rov is ion s  o f its draft to those o f a regional convention It was fo r  the
16 signatories o f the P a ris  Convention to settle as a dom estic m atter any 
con flict which might a r ise  betw een the two conventions There would c e r -
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tam ly be other conventions w hose p rov is ion s  cou ld  be invoked by their 
signatories against the present Convention The Soviet delegation therefore 
p rop osed  that the n orm a l p ro ce d u re  o f  in ternational law shou ld  apply in 
reg a rd  to co n flic ts  o f law
28 In regard  to the international transport conventions the United States 
p rop osa l cou ld  only lead  to chaos It would be im p ossib le  to p rov ide by a 
single sentence m the present Convention that it superseded  a ll other con 
ventions ratified by States including States not represented in the Conference 
In his view  it would not only be outside the com petence o f the C onference 
but v e ry  rash fo r  it to  attempt to do so }
29 The solution lay in the accepted and satisfactory p rocess  of international 
law w hereby a con feren ce  cou ld  be convened when it was found n ecessa ry  
to r e v is e  an e a r lie r  convention  The W arsaw  Convention fo r  exam ple 
had been  re v ise d  m 1955 at the Hague and in 1960 in M ex ico
30 Although such a p rov ision  was str ictly  speaking unnecessary in order 
to m eet the w ishes o f som e delegates an a rtic le  m ight be included such as 
was custom ary in international conventions to the effect that the provisions 
o f  the presen t Convention did not m od ify  other in tern ation a l agreem en ts 
in fo r c e  betw een the participatin g  States

The m ee tin g  r o s e  at 1 p  m

SEVENTH MEETING
i 1
, F r id a y  3 M ay 1963 at 3 20 p  m

C hairm an M r McKNIGHT (A ustra lia )

CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 
REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN 12/2 ) (continued)

R ela tion  with o th er  in tern ational a g re em en ts  (continued)

1 M r GUDENUS (A ustria ) e x p re sse d  his p re fe re n ce  fo r  the B elgian  
p rop osa l (C W /14) as coverin g  the problem  adequately though he felt som e 
m odification  in the drafting was n ecessa ry  He was m favour o f re ferrin g  
the p rop osa l to an ad hoc working group for  that purpose ~
2 Mr COLOT (Belgium ) insisted that his proposal would retain the force
o f the P aris  and B russels Conventions as between the parties to those con 
ventions but only as betw een th ose p a rties  It w ould c la r ify  the p osition  
o f parties to the present Convention who w ere not also parties to those con
ventions ' ' ,
3 M r HARDERS (A ustralia) said that the fact that the United States 
p roposa l (CW /71) follow ed A rticle  XIV o f the B russels Convention appeared 
to  cause som e d ifficu lty  to the United Kingdom  delegate but he found the 
explanation given  by the United States delegate convincing enough On the
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su rfa ce  the United States p ro p o sa l m ight appear to g ive  r is e  to p o ss ib le  
d ifficu lties  m regard  to actions brought against sh ipow ners but on carefu l 
an a lysis  he cou ld  see  only tw o a lternatives If the in ju red  party w ere  a 
national o f a C ontracting State he would in fact be m o re  lik e ly  to sue the 
operator under the Vienna Convention if he w ere a national of a non
con tractin g  State no con flic t  cou ld  a r is e  He p rop osed  that the attention 
of organizations interested in international transport should be drawn to the 
problem  and it be left to them to deal with it
4 Mr M AURER (United States o f A m erica ) said  firs t , that he w ished 
to correct a m isapprehension about paragraph 1 o f the United States proposal 
That paragraph re fe rred  to the P aris  Convention and the convention supple
m entary thereto but not to the B russels Convention with which no question 
o f conflict a rose Secondly with regard to the Paris Convention the United 
States position  was sim ply that it was desirable  to allow  regional groups to 
w ork out ru les fo r  them selves which would be binding between them That 
did not mean as the United Kingdom delegate had indicated that the United 
States approved aH the ru les m  the P a r is  C onvention T here  w as, for 
exam ple, a p rov is ion  as to tran sport in the P aris  Convention a lso  one on 
execution o f judgments and severa l other provisions which the United States 
delegation was p erson a lly  not sym pathetic to It was quite w illing to have 
those continue in force  among the parties to the P a n s  Com ention Ho\\e\ei 
the United States delegation thought it would be im proper for the P a n s  Con
vention cou n tries  to in sist that the tran sport p ro v is io n  in that convention 
whether a good or a bad rule should be incorporated in the \ lenna Convention 
and it was undesirab le  and im p o ss ib le  that the V ienna C onvention should 
be an exact cop y  o f the P a r is  Convention
5 F urther the p rob lem  had been  ra ise d  o f C ontracting  P a rtie s  being 
bound by different ru les v is -a -v is  d ifferent countries T here was nothing 
unusual about that how ever m  fact a ll cou ntries with a w e ll-d ev e lop ed  
treaty system  often found them selves under different obligations to different 
countries in cases of the same kind
6 M ost im portant o f a ll although he had listen ed  with great ca re  to the 
argum entation he had not heard any refutation o f the point that the United 
Kingdom transportation  p ro v is io n  was bad The United States delegation  
had shown it was bad as being inconsistent with the underlying aim  o f the 
C onference nam ely to provide in the Convention the best possib le  regim e 
fo r  a ll ca ses  o f nuclear incidents The second  resp ect in which it was bad 
is  that it did not a fford  p rotection  to the shipping in terests  o r  the a ir 
in terests  The United States delegation  had heard  no flat statem ent that 
under the United Kingdom proposal there would be no liability for air carriers 
and ship c a r r ie r s  it had heard no flat statem ent that sh ippers o r  air 
ca rr ie rs  found liable under their conventions had a com plete right of recourse 
which would entirely indemnify them in all cases With regard to the state
ment of the Australian delegate a victim  might very  w ell not sue the nuclear 
operator but the ca rr ie r  thinking he might recover m ore The victim  would 
have to ch oose  and would be con fused  With rega rd  to A rtic le  XIV o f the 
B ru sse ls  Convention an ineffectual e ffort had been m ade to distinguish it 
from  the supersession  clause proposed by the United States The two clauses 
w ere exactly  alike in su persed in g  in an ad hoc way the A ir  Conventions 
(Warsaw and Rom e) and the Ship Conventions (B ills o f Lading and Ship Owners

/



208 CONFERENCE ON CIVIL LIABILITY FOR NUCLEAR DAMAGE

Lim itation  o f L iab ility ) Thus if  th ere  w ere  a ca se  w h ere an a ir cra ft  
co llid ed  with a n uclear ship and caused  a nuclear incident re g a rd le ss  of 
the R om e Convention o r  the W arsaw  Convention the p rov is ion s  applicable 
to the incident would be those o f the B russels Convention and the ca rr ie rs  
and crew  would be exculpated from  any liab ility  that was exactly  the rule 
that the United States w ished to have applicable to  land installations m  the 
p resen t C onvention Thus i f  in the ca se  o f  the B ru sse ls  C onvention, it 
had been possib le  to establish a precedence for the regim e o f that convention 
over the transportation conventions in incidents involving conventional ships 
and conventional a ircraft colliding with a nuclear ship it was possible with
out any legal hindrance to establish a sim ilar precedence for  the regim e of 
the present Convention over the transportation conventions in incidents in
volving conventional ships and a ircra ft colliding with a ship carrying nuclear 
m aterial

7 Mr SCHEFFER (Netherlands) m oved that the d iscussion  be adjourned 
under Rule 22 o f the Rules o f P roced u re  and that a su b -com m ittee  be 
established  to study a ll the p rop osed  amendm ents and presen t a com bined 
amendment i f  p oss ib le

8 M r MAURER (United States o f A m erica ) said that after so much time 
had a lready  been  spent it was undesirab le  to r e fe r  the m atter to a sub
com m ittee which could only produce a new document for discussion There 
w ere  m  e sse n ce  fou r a lternative c o u rs e s  (l) no s u p e rse ss io n  c lau se  
(n ) nothing in the present Convention to affect any other convention, (in) the 
present Convention to supersede w herever a con flict between it and another 
convention arose ( i v ) the present Convention to supersede except m  regard 
to the field  of transport A separate question was whether the present Con
vention should contain a provision  that it would not supersede the Paris Con
vention  as betw een the p a rties  to that convention  He u rged  that the 
C om m ittee should vote on those p rin cip les  and then re fe r  the m atter to the 
Drafting Com m ittee

9 M r BOULANGER (F ed era l R epublic o f G erm any) and M r KENT
(United Kingdom ) supported  and M r RAO (India) - fo r  the reason s ad
vanced by the United States delegate - opposed the m otion  tabled  by the 
N etherlands delegate

10 The CHAIRMAN put the N etherlands d e le g a te 's  m otion  to the vote
11 T here w ere 24 vo tes  n favour and 13 against with 8 abstentions The 
m otion was ca rr ied

12 M r MAURER (United States o f A m erica ) on a point o f ord er asked
fo r  som e date to be set for  the su b -com m ittee  to report back  in order that 
there m ight be su fficien t tim e to  co n s id e r  its p ro p o sa ls  ca re fu lly  b e fo re  
the c lo s e  o f the C on feren ce

^13 The CHAIRMAN assu red  the United States delegate his p reoccupation
would be borne m  m ind He asked delegates who w ished to se rv e  on the 
sub-com m ittee to give their names to the Secretariat in order that he might 
know their wishes before  announcing its com position 1

1 See 8th m eeting para 1

\



RECORDS COMMITTEE OF THE WHOLE 7th MEETING 209

E xecution  o f  judgm ents

14 The CHAIRMAN pointed out that there was no basic proposal before  the
C om m ittee m the form  o f a text recom m en d ed  by the In tergovern m en ta l 
Com m ittee P roposa ls had been submitted however by Norway, Philippines 
and the United Kingdom (C W /l amendments 114 115 and 116) and a lso  by
the United States o f A m erica  (CW/4) the Netherlands (CW/72) and B ra z il and 
the United States of A m erica  jointly (CW/75) The United States of A m erica was 
p repared  to withdraw its p rop osa l i f  the joint B razilian /U n ited  States proposal 
was adopted
15 Mr MAURER (United States o f A m erica) introducing the joint proposal 
(C W /75) said it was based on the United Kingdom proposa l (C W /l amend
m ent 116) except fo r  paragraph  1 (in ) to w hich he attached sp e c ia l im 
p ortan ce  The United States had n ever en tered  into a sin g le  agreejnent 
dealing with the recogn ition  o f judgm ents and if  it w as to do so  now that 
agreem ent must m eet the United States constitutional requ irem ents Bor 
that purpose paragraphs 1 (l) and (1 1 ) w ere not sufficient ana sub-paragraph
(1 1 1 ) was req u ired  to co v e r  substantive due p ro c e s s  The phrasing o f that 
sub-paragraph as it related to "fundamental standards of ju stice" had been 
taken in p re feren ce  to the m ore norm al form ula "not in accordance with due 
p ro ce ss "  since that might not be clear enough to non-Com m on Law countries 
He would leave  the explanation o f  the term  "co n tra ry  to the public p o licy  
o f  the C ontracting  State" to the delegate o f B ra z il
16 He stressed  that the sub-paragraph was not intended as an escape-clause 
The final clauses should provide that any disputes as to whether the provision 
had been abused fo r  the pu rpose  o f evading resp on s ib ility  fo r  en forcin g  a 
particular judgment of a foreign court should be re ferred  to the International 
Court of Justice
17 M r RAO (India) sa id  the C onvention should contain  no p ro v is io n  fo r  
the execution of judgments through the courts except in the case of recourse 
actions The execution o f judgments should be the responsibility  o f Govern
m ents without the v ic t im s  needing to r e s o r t  fu rther to cou rts  o f  law  It 
would be a denial o f ju stice  i f  v ict im s  who had re ce iv e d  sa tis fa ction  from  
one court should have to go to court once m ore  and often to foreign  courts 
fo r  the execution of that judgment He suggested a new a rtic le  recogn izing 
the State 's resp on s ib ility  fo r  seein g  that judgm ents w ere  executed  along 
the lin es  o f  the United States p ro p o s a l rep rod u ced  m  docum ent C N -1 2 /2  
paragraph  55
18 Mr DUNSHEE de ABRANCHES (B razil) said the execution  of foreign  
judgm ents w as a m atter w hich was not yet a g re e d  upon by ju r is ts  The 
recent draft conventions on the subject prepared  m Hamburg (1962) by the 
International A cadem y of C om parative Law and in B ru ssels  (1963) by the 
International Law A sso c ia tio n  had approached  the p ro b le m  m  m uch the 
sam e way as the joint B ra z ilia n /U n ited  States p ro p o s a l That approach  
w hich was s im ila r  to the one adopted m  recen t n u clear  conventions was 
now accep ted  by m ost ju r is ts  as b a s ica lly  just He poin ted  out the 
d ifferen ces in the concepts o f " ju r isd iction " and "com peten ce" m C iv il and 
Com m on Law The concept o f "public p o licy "  which was equivalent to the 
C iv il Law " ord re  publique" had been fully dealt with by many w riters and 
requ ired  no further explanation It had been introduced to p rov ide a com 
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p ro m ise  betw een the tw o le g a l sy s tem s  so  as to en su re  the u n reserv ed  
approva l o f the g rea test p o ss ib le  num ber o f  States
19 Mr ROGNLIEN (Norway) said the Norwegian p rop osa l (CW /1 amend
m ent 114) was a lso  s im ila r  to the United Kingdom  p ro p o s a l with the e x 
ception of paragraph 4 Under that paragraph judgment would be recognized 
only within the lim itations la id  down in A rtic le  IV and the execution  would 
be suspended if  the tota l amount la id  down in that a r t ic le  w as lik e ly  to be 
exceed ed
20 He was not m favour of paragraph 1 (in ) of the B razilian /U nited  States 
p ro p o sa l as it in troduced  a new con cep t w hich w ould be d ifficu lt to  apply 
m the Norwegian courts The concept o f "public p o licy " was w ell known but 
inappropriate in the present context
21 M r ZALDIVAR (Argentina) said the A rgentine delegation was against 
including any clau ses on the execution  o f judgments owing to the d iversity  
o f ju rid ica l concepts to be cov ered  Some had already been m entioned and 
he felt that the concept o f public p o licy  was anything but c le a r  He agreed 
with the Indian delegate that the Convention should sim ply include a general 
statem ent to the e ffect that it was the State's resp on sib ility  to see that 
fo re ign  judgm ents w ere  executed  leaving it to the State to take w hatever 
action  to that end was n e ce ssa ry  and appropria te  under its d om estic  law
22 M r NESTOR (Romania) con sidered  that the Convention should contain 
provisions concerning the recognition  and execution o f judgments m order to 
m ake the indem nification  e ffe ctiv e , s in ce  gen era l agreem en ts con cern in g  
the recogn ition  and execution  o f judgm ents ex isted  in m ost ca se s  only 
between neighbouring countries and som etim es not even between them With 
reg a rd  to  the g en era l p r in c ip le  by w hich the w ork  on such  c la u ses  should 
be guided he believed that account should be taken of the fact that ludgments 
entered by the com petent courts w ere not ipso jure executable in the te r r i 
tory  of the other Conti acting Parties It was necessary  that a certain amount 
o f  con tro l be e x e r c is e d  by the com petent cou rts  o f  the State in which e x e 
cution  was sought N evertheless  th ose  cou rts  m ust not p ro c e e d  to  a r e 
examination o f the substance of the m atter They should however be able 
to satisfy  them selves that the judgment was a final one that the court which 
had entered the judgment had been competent to do so that the party against 
whom the judgment was ren dered  had been  duly in form ed  so  as to be in a 
position  to defend h im self and finally that the execution of such a judgment 
w as not con tra ry  to the public p o lic y  o f the State in w hich  execu tion  w as 
sought It might not be inappropriate to provide in the Convention that the 
costs  o f litigation with regard  to the recogn ition  and execution o f judgments 
to which the Convention applied should not be higher than those p rescr ib ed  
fo r  the execution o f national judgm ents
23 M r TR E V O R  (United K ingdom ) in troducing h is p ro p o s a l (C W /1 
am endm ent 116) sa id  the point had been d iscu ssed  at grea t length at the 
t im e  o f the B ru sse ls  C onvention S ince the p ro b le m s  w hich  a ro s e  m  
connection  with the present Convention w ere m uch the sam e, his p rop osa l 
was based on A rtic le  XI 4 o f the B ru sse ls  Convention
24 He agreed  with the Norw egian delegate that the United States p rop osa l 
introduced concepts unknown to international conventions and he was strongly 
opposed  to any su ’ h innovation He was not in tavour o f the final clau ses 
perm ittin g  disputes regard in g  the execu tion  o f  judgm ents to  be r e fe r r e d
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to  the International C ourt o f Ju stice  as that cou ld  in trodu ce con siderab le  
delay in the payment o f com pensation He agreed  with the Romanian dele
gate that there must be som e clause He a lso  felt that the Indian proposa l 
was not sufficiently c lear  and suggested that if  the m atter were left to muni
cipa l law there might be m ore delay than with a proper enforcem ent clause
25 Mr KORCHAK (Ukrainian Soviet Socialist Republic) said that the diffi
culty before  the Com m ittee was to achieve a c o rre c t  balance between inter
national and national law The position  of countries which could not accept 
a text con ferrin g  autom atic ju r isd iction  upon fore ign  cou rts  must be taken 
into account
26 Mr TAGUINOD (Philippines) said that his delegation 's proposal (C W /l 
am endm ent 115) was s im ila r  to that o f  the United K ingdom  m substance 
with the exception  o f one point which was contained in the last phrase of 
paragraph  2 (b) His delegation  b e liev ed  it essen tia l that a claim ant as 
w ell as an operator, should be given a fa ir opportunity to present his case
2 7 He a greed  with sp eak ers who found it d ifficu lt to a ccep t paragraph 1 
(m ) o f the B razilian /U n ited  States p ro p o sa l (C W /75)
28 Mr PAPATHANASSIOU (G reece) said he could not agree with the Indian 
and Argentine representatives that the Convention should contain no p ro 
v ision  on execution o f judgments for such a clause was essentia l from  the 
point o f v iew  o f  international good  faith E ven with such  a clause, there 
would be nothing to prevent interested States from  concluding bilateral agree
ments to facilitate the execution o f judgments e\jen further
29 Nor could he agree with the United Kingdom delegate that the references 
to fundamental standards of justice and to the public policy  of the Contracting 
State in paragraph 1 (in ) o f the joint B razilian/U nited  States proposal were 
too  vague T here  was m o re o v e r  a definite con nection  betw een the two 
concepts in that paiagraph However he could not fullj endoi se paragiaph3 
o f  the joint p rop osa l s in ce  it was con ce iv a b le  that p roceed in g s  m ight be 
reopened if  the health of the victim  d eten oia ted  after the judgment had been 
g iven  The D rafting C om m ittee m ight co n s id e r  including a p ro v is io n  to 
co v e r  that point
30 Mr BELLI (Italy) said he could  not agree with delegations which saw 
no need fo r  a p rov ision  on execution o f judgments from  the practica l point 
o f view v ictim s o f nuclear damage must have the certainty that judgments 
g iven  in th eir  favour in one C ontracting State would be en forced  in other 
Contracting States On the other hand he could  not support the joint p ro 
p osa l which was an unfortunate attempt to com bine A nglo-Saxon and Latin 
law  He a greed  with the United Kingdom  and N etherlands delegates that 
the ru les already accepted in A rtic le  XI of the B ru ssels  Convention should 
be follow ed as c lo se ly  as p oss ib le
31 Mr NISHIMURA (Japan) said his delegation was in favour o f including 
an a rticle  on the execution o f foreign  judgments and was prepared to accept 
A rtic le  XI o f the B ru sse ls  C onvention as a m od e l with re fe re n ce  to the 
public p o licy  o f the Contracting State as an additional cr iterion  on the other 
hand he was not sure o f the exact m eaning o f the term  "fundam ental 
standards o f ju s tice "
32 Mr EDLBACHER (A ustria) observed  that A rtic le  IX was restrictive  
in that it co n fe rre d  ex c lu s ive  com peten ce  on the cou rts  o f a single  State 
His delegation would not oppose a clause on the execution of judgments which
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would somewhat broaden that p rov ision  At any rate som e such clause was 
e ssen tia l It w as true that th ere  w ere  a lready  m any agreem en ts on the 
su b ject but th ose  w ere  m ostly  b ila te ra l instrum ents con clu d ed  betw een 
neighbouring cou ntries In a m u ltila tera l convention the p rov is ion  must 
be extrem ely  s im ple i f  it w ere to ensure that v ictim s re ce iv ed  their dues 
He was therefore opposed to the joint proposal and particularly to paragraph
1 (111) the concepts of "fundamental standards of ju stice" and 'public policy" 
w ere  sub ject to a num ber o f in terp reta tion s , w hich d iffe red  even  am ong 
E uropean countries
33 He was in clin ed  to favour the N orw egian  p rop osa l but w ished to put 
two questions with reg a rd  to paragraph  4 o f that text In the fir s t  p la ce  
since paragraphs 1 to 3 re ferred  only to a final judgment it was surprising 
to find a re ference to execution being suspended until final judgment or other 
settlem ent had been given  Secondly, he asked why the cou rt o f the 
Installation State was the only one to be accord ed  the faculty o f suspending 
execution o f judgment
34 M r GASIOROWSKI (Poland) sa id  *n regard  to the c r it ic is m  that the 
term  "public p o licy " in the joint proposal was too vague that the Committee 
must bear in mind the fact that it was dealing with a m ultilateral convention 
F or p ra ctica l reason s it was d ifficu lt to say that a judgment given in one 
country should autom atically be recogn ized  ]n countries with very  different 
so c ia l structures m oreover the need to safeguard State sovereignty could 
not be ignored  C lauses re fe rr in g  to public p o licy  which was a fuHy r e 
cogn ized  con cep t in continental leg a l sy stem s appeared  m a num ber o f 
international agreem en ts on leg a l a ss is ta n ce
3 5 M r H ENAO-H EN AO (C olom bia ) sa id  that th ree  m am  tren d s had 
em erged  from  the debate The firs t was tow ards om itting an enforcem ent 
clause a ltogether the second  and th ird  represen ted  by the joint p rop osa l 
and the United Kingdom Norwegian and Philippine prop osa ls  resp ective ly  
d iffe red  m th eir  approach  to the enum eration  o f the ca se s  w here a State 
requested to recogn ize and execute a foreign  judgment might refuse or delay 
such recogn ition  and execution The Colom bian delegation was in favour of 
an interm ediate solution  the p ro v is io n  should be neither too  abstract nor 
too  detailed  but should constitute a com m on  denom inator o f  the variou s  
cou n tr ie s ' requ irem en ts Thus the text m ight be based  on paragraphs 1 
and 2 o f  the joint p rop osa l with the excep tion  o f paragraph  1 (in ) which 
entered into u nn ecessary  detail in p articu lar  there was no need to re fe r  
to  "fundam ental standards o f  ju s t ic e "  s in ce  it w as ax iom a tic  that th ose 
standards w ere  alw ays applied  by the com petent cou rt
36 Mr ZALDIVAR (Argentina) explained that the reason why his delegation 
was against including ru les  of en forcem en t in the C onvention was because 
it was so difficult to enumerate all the possib le  criteria  o f non-enforcem ent 
It was noteworthy in that connection  that none o f the p rop osa ls  so  far sub
m itted seem ed  to be gen era lly  acceptable
3 7 M r DUNSHEE de ABRANCHES (B ra z il) pointed out to c r it ic s  o f the 
term  "public p o licy " that the 1927 Convention on the Enforcem ent of A rbitral 
Awards contained a "public policy  clause" That instrument had been signed 
by ten cou n tries  and a num ber o f oth ers  had subsequently  a cce d e d  to it 
A num ber o f other instrum ents ex isted  as p ro o f  that the con cept o f public 
p o licy  was thoroughly establish ed  in international law

\
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38 M r RAO (India) took  excep tion  to the United Kingdom  d e leg a te 's  
assertion  that the new text proposed  by the Indian delegation was im precise  
If arrangem ents fo r  expeditious paym ent o f com pensation  w ere  entrusted 
to the execu tive  organs o f the State the v ict im s  w ould re ce iv e  th e ir  dues 
much m ore  quickly than they would under the United Kingdom proposal for 
the legal proceed ings might take years Even if the State w ere slow  to take 
action p ressu re  could be ex erc ised  through diplom atic channels under the 
procedure proposed m the United Kingdom proposal however nothing would 
happen i f  execu tion  w ere  delayed  and if  d ip lom atic  channels w ere  used 
the answ er w ould naturaHy be that the question  w as sub ju d ice

39 Mr MAURER (United States o f A m erica) considered that procedurally 
three m atters o f p rin cip le  should be decided  by the C om m ittee fir s t  the 
need for any enforcem ent clause secondly whether that clause should take 
the form  of a general p rov ision  along the lines proposed  by the Indian dele
gation and th ird ly  whether the c r it e r ia  o f  n on -en forcem en t shou ld  or 
should not include that contained m paragraph 1 (1 1 1 ) o f the joint p rop osa l 
Depending on the latter decision  the Norwegian Netherlands and Philippines 
amendments could be com bined with the principle adopted
40 Turning to c r it ic is m s  o f  the term  "fundam ental standards o f  ju s tice "  
m the joint p rop osa l he said it was m ere ly  a longer way o f expressing the 
notion o f  due p r o c e s s  Som e doubt had been e x p re sse d  as to whether the 
International Court of Justice could accept the term  and act on it his dele
gation believed  that the Court which based its d ecisions on "gen era l prin 
c ip le s  o f law  re co g n ize d  by c iv i liz e d  co u n tr ie s "  cou ld  ce rta in ly  decide 
whether or not a given judgment was m a ccord  with fundamental standards 
o f justice As fo r  the term  "public p o licy " he cited three conventions one 
between the United Kingdom and France another between the United Kingdom 
and Belgium and a third between France and Italy which all contained public 
policy  clau ses"
41 Mr TREVOR (United Kingdom) observed  that the conventions to which 
the United States delegate had r e fe r r e d  w ere  b ila te ra l instrum ents The 
United Kingdom was fully aware o f what France and Belgium meant by public 
p o licy  but that did not n e ce ssa r ily  apply to a ll cou n tries  N evertheless  
h is delegation  had no r ig id  v iew s on the use o f the te rm  and, m o re o v e r  
differentiated between the use o f the expression  by itse lf and in conjunction 
with the term  "fundamental standards of ju stice"
42 The CHAIRMAN su ggested  that the C om m ittee should vote  on three 
p r in c ip le s  f ir s t  w hether the Convention should contain  a c lau se  on the 
execution o f judgments secondly on the princip le contained in paragraph 1 (111) 
o f  the joint p rop osa l and th ird ly  on the p rin cip le  contained in the United 
States p rop osa l reprodu ced  on page 26 o f docum ent C N -12 /2
43 M r ROGNLIEN (N orway) m oved  that the debate be ad journed  and a 
su b -com ittee  set up to con sid er  a ll p rop osa ls  m ade in connection  with the 
execution  o f judgments
44 Mr MAURER (United States of A m erica) and Mr ZALDIVAR (Argentira) 
opposed the m otion on the ground that the w ork of any sub-com m ittee that 
might subsequently be set up would be greatly sim plified  by som e decisions 
o f princip le by the Com m ittee
45 M r SCHEFFER (Netherlands) supported the N orwegian m otion Some
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aspects o f the prob lem  could  best be d iscu ssed  in a sm all su b -com m ittee  
and a vote on p r in cip le s  would m ere ly  be a waste o f tim e
46 The CHAIRM AN put the N orw egian  ̂ delegate 's m otion  to the vote
47 T here w ere 26 vo tes  m favour and 13 against with 6 abstentions The 
m otion was ca rr ied
48 The CHAIRMAN said that he would announce the su b -com m ittee 's  com 
position  in due c o u r s e 2

The m eetin g  r o s e  at 6 p  m

2 See 8th meeting para 2

EIGHTH MEETING 

Tuesday 7 M ay 1963 at 10 40 a m 

Chairman Mr McKNIGHT (Australia)

COMPOSITION OF THE SUB COMMITTEE ON RELATIONS WITH OTHER INTERNATIONAL 
AGREEMENTS AND OF THE SUB COMMITTEE ON EXECUTION OF JUDGMENTS

1 The CHAIRMAN announced that the S ub-C om m ittee on R elations with 
other International A greem ents would con sist o f the delegates o f Belgium  
B razil the C zechoslovak  Socia list Republic F rance the F ederal Republic 
o f  G erm any India Japan the N etherlands the P hilippines Rom ania 
Sweden Sw itzerland the Union o f Soviet S oc ia list R epu b lics  the United 
Kingdom  o f G reat B ritain  and N orthern  Ireland  and the United States o f 
A m e r ic a 1
2 The Sub-C om m ittee on E xecution  o f Judgments would be com p osed  o f 
the delegates of Argentina Belgium B razil Italy Japan the Netherlands 
N orw ay R om ania Turkey the Union o f Soviet S oc ia lis t  R epu blics  the 
United Kingdom o f Great Britain and Northern Ireland and the United States 
o f A m erica 2

CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 
REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN 12/2) (continued)

A rtic le  II (resu m ed 3)

Paragraph 1 (continued)

3 The CHAIRMAN reca lled  that the m am  point that the C om m ittee would 
have to con s id er  with reg a rd  to A r t ic le  II paragraph  1 w as the test fo r

1 The Sub Com m ittee s report was in due course issued as docum ent CN 1 2 /C W /10 4  and Corr 1
2 The Sub-Com m ittee s report was in due course issued as docum ent CN 1 2 /C W /9 4  and Corr 1
3 5th m eeung paras 54 58
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determ ining the tra n sfe r  o f lia b ility  when n u clear m a ter ia ls  p a ssed  from  
one op era tor to another The op era tors  would usually  be lan d -based  but 
the p rov is ion  a lso  co v e re d  tra n sfe r  o f nuclear m a ter ia l from  one nuclear 
ship to another
4 Under the Netherlands amendment (C W /l amendment 25) the test for 
the tran sfer  o f  liab ility  betw een lan d -based  op era tors  was entry of the 
m a ter ia l into the te r r ito r y  o f the re ce iv in g  op e ra to r  and m  the ca se  o f 
n uclear ships the assum ption  o f  ph ysica l con tro l The Belgian and G reek  
amendments (CW /17 Nos 1 and 2 and CW /51) in fact elim inated the contract 
test and substituted "tak ingm charge" The Austrian amendment (CW/25No 1) 
provided  that the test should be the conditions fixed by the Installation State 
and in default taking in charge The joint Swedish United Kingdom and 
United States amendment (C W /76) which rep laced  the United States amend
ment (CW /10 No 1) and the Swedish amendment (CW /48) provided separate 
tests fo r  land-based  operators and for transport to and from  nuclear ships 
the existing text of paragraph 1 would thus appl\ onlj to land-based operators 
w h ereas the test fo r  n u clear sh ips w ould be that o f  taking m  ch a rge
5 The G reek  amendment (C W /51) a lso  provided  that the w ords "under a 
contract with h im " in sub-paragraph (c) (111) should be replaced b> the words 
"w ith his con sen t" In the Swedish am endm ent (C W /48 ) the in trodu ctory  
w ords established a connection between damage and a nuclear incident and 
that con nection  was repeated  in the joint am endm ent C W /76  The joint 
amendment submitted by Denmark and Norway (CW /79) provided an exception 
where nuclear m aterial was stored
6 He suggested  that the C om m ittee should begin its debate on that com 
p lica ted  paragraph  by con sid erin g  only the test fo r  tra n s fe r  o f lia b ility  
W here the operators w ere land-based the Com m ittee could decide between 
four variants whether the test should be ( 1 ) entry into the te rr ito ry  o f the 
re ce iv in g  op era tor , (2 ) taking in ch arge  (3) the con d itions fixed  by the 
InstaHation State or in default taking in charge o r  (4) the express term s 
o f  a con tract o r  in the absen ce  o f a con tract taking in ch arge  W here 
m ateria l was tran sferred  to o r  from  a nuclear ship the C om m ittee should 
decide whether the test should be ph ysica l control

7 A fter that decision  had been taken he would ask the Austrian delegate 
w hether he would m aintain as a separate test the con d itions fixed  by the 
InstaHation State The C om m ittee should a lso  exam ine the p r in c ip le  o f 
taking in charge as such and the G reek delegation might con sider whether 
its point on su b -paragraph  (c ) (1 1 1 ) cou ld  be r e fe r r e d  to the Drafting 
C om m ittee The C om m ittee m ight a lso  exam ine the con nection  betw een 
dam age and a n u clear  incident and the D an ish -N orw egian  am endm ent

8 Mr RAO (India) said  his delegation  had w ished to subm it a p rop osa l 
to delete su b -paragraphs (b) ( in ) and (c ) (in ) o f  paragraph  1 but had not 
done so  becau se  it had not been  su re  o f the fina l d e c is io n  on A r t ic le  I A 
Now that that article  had been adopted those two sub-paragraphs fitted into 
the schem e o f the text the Convention would not be applicable to nuclear 
incidents occurring  m the terr itory  of non-contracting States unless the law 
o f the InstaHation State so  p rov id ed  A cco rd in g ly  th ere  w as no need to 
provide for liability  before or after the nuclear m ateria l was unloaded from  
or loaded on the m eans o f transport by which it had arrived  in or was to be
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ca rr ie d  from  the te r r ito ry  o f a n on -con tractin g  State s in ce  the incidents 
con cern ed  w ere excluded  under A rtic le  I A
9 M r NORDENSON (Sweden) ob served  that the p rov is ion s  to which the 
Indian delegate had r e fe r r e d  did not re la te  on ly to in ciden ts o ccu rr in g  in 
non-contracting States F or  exam ple i f  the United States o f A m erica  had not 
ratified  the Convention but Sweden had done so and a Swedish operator sent a 
consignm ent o f n uclear m a ter ia l to an dperator o r  other p erson  resid in g  in 
United States te rr ito ry , and the consignee took charge o f the m ateria l and 
then sent it to a th ird  p erson  by ship through the high seas and it su b se 
quently entered the territory  of a contracting State where a nuclear incident 
took  p lace  then if  there w ere no clau se  along the lines o f sub-paragraph  
(b) (111) the Swedish op era tor  w ould continue to be liab le  That exam ple 
showed the need fo r  a clau se  prov id in g  a final lim it o f  liab ility
10 M r GHELMEGEANU (Rom ania) sa id  that paragraph  1 contained an 
e lem ent essen tia l to  the g en era l system  of the C onvention the p r im a ry  
resp on s ib ility  o f the op era tor  P aragraph  5 r e -s ta te d  that p r in c ip le  and 
drew  sp ec ia l attention to p oss ib le  excep tion s accord in g ly  the rem ainder 
o f the article  contained auxiliary provisions The amendments which suggested 
derogation from  the princip le  that the tran sfer of liab ility  should be subject 
to an exp ress  con tract w ere not convincing and the argum ents adduced in 
their favour w ere somewhat contradictory  In m ost system s of national law 
and in international transport conventions taking in charge was no substitute 
fo r  a w ritten con tract but m e re ly  an event com plem en tary  to a con tract
11 The N etherlands delegate had suggested  in the explanation Lo ins 
amendment that a third party might not be aware o f the contents o f a con 
tra ct but the factual taking m charge o f the nuclear m ateria l could  be 
a scerta in ed  o b je c t iv e ly  The Indian delegate had r ig h tly  s tr e s s e d  
(C N -1 2 /1 /A d d  1, page 10) that taking in charge w ould ra ise  questions o f 
fact giving r ise  to  a com p lex  situation which would have to be determ ined 
by the court on ev idence and would in flict d ifficu lty  and delay on v ictim s 
The Rom anian delegation  shared  the v iew  ex p ressed  in the explanation to 
the Philippine amendment (CW /1 amendment 27) that it was m ore rea listic 
to leave the question  o f tra n sfe r  o f lia b ility  to be settled  p r im a r ily  by the 
e x p ress  term s o f the con tract betw een the op era tors
12 He th ere fore  supported the Intergovernm ental C om m ittee 's  text o f the 
paragraph  It w as e ssen tia l not to o b scu re  the fundam ental idea o f the 
responsibility of the operator which provided the best guarantee that victim s 
would not becom e em broiled  in procedural difficulties
13 M r RAO (India) o b serv ed  that i f  the exam ple g iven  by the Swedish 
delegate was va lid  there was no need to include in sub-paragraph  (b) (in ) 
the w ords "is  unloaded from  the m eans of transport by which it" since that 
p jirase im plied  covera ge  of nuclear incidents occu rrin g  in the te r r ito ry  of 
n on -con tractin g  States The w ording o f the paragraph  should re fle c t  the 
C om m ittee 's  d ec is ion  on A r t ic le  I A
14 M r E D LBA CH ER  (A u stria ) sa id  that h is delegation  w ould withdraw 
its am endm ent (C W /25  No 1) i f  the C om m ittee  cou ld  a ccep t a solu tion  
w hereby the c r ite r io n  fo r  the tra n sfe r  o f re sp on s ib ility  d erived  from  the 
C onvention itse lf and did not depend on a con tract betw een two op era tors  
s in ce  the latter solution was con trary  to Austrian law The v ictim s should 
be able to ascertain  definitely who was responsible fo r  the nuclear incident
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The A ustrian  delegation  cou ld  a ccep t as a c r ite r io n  taking in ch arge  or 
perhaps the solution proposed m the Netherlands amendment (C W /l amend
ment 25)
15 Mr ROGNLIEN (Norway) comm enting on the Indian delegate's remarks 
observed  that A rticle  I A as approved by the Com m ittee contained two para
graphs the f ir s t  re lating  to dam dge to  and com p en sation  o f  the v ic t im s  
and the secon d  to c la im s  fo r  re im b u rsem en t o f dam ages paid  to v ic t im s  
The p rov ision s o f sub-paragraphs (b) (in ) and (c) (m ) w ere unnecessary  in 
re sp e ct  o f A rtic le  I A  paragraph  1 but p rov id ed  a n e ce s s a ry  lim itation  
to  r e co u rs e  in re sp e ct  o f paragraph  2
16 Mr COLOT (B elgium ) cou ld  not agree  that op era tors  should be able 
to tran sfer  their resp on sib ility  by con tract only F irst such a p rov ision  
would open the door to fraudulent transfer to an insolvent operator Secondly 
B elgian law  a llow ed  con tractin g  out o f  r e sp o n s ib ility  only fo r  v e r y  slight 
damage T hird ly  the con tract might be se cre t  and the v ictim  m ight con 
sequently be unaware where to apply for compensation His delegation there
fore  p re ferred  the cr iterion  o f taking in charge as a m ore certain guarantee 
for  the victim  m oreover that solution had been used in earlier  conventions 
It was prepared  to withdraw its amendments (C W /l7 Nos 1 and 2) m favour 
o f the G reek amendment (CW /51)
17 Mr PAPATHANASSIOU (G reece) endorsed the Belgian delegate's views 
The cr ite r ion  o f exp ress  con tract was dangerous and vague since notions 
o f contract varied  greatly  from  country to country and the operator could 
im pose his w ill on the v ictim s by obtaining exoneration  to their detrim ent 
The cr iter ion  of taking in charge might be im perfect but had the advantage 
o f being subject to exam ination by courts and not being left to the arbitrary 
decision  o f in terested  parties
18 M r SCH EFFER (N etherlands) o b serv ed  that the opponents o f the 
cr ite r ion  o f +he exp ress term s o f a contract argued that the v ictim s should 
be given an ob jective cr ite r ion  other than a re feren ce  to a contract between 
operators It had been further argued that operators would not be entirely 
fr e e  in concluding con tra cts  b eca u se  the G overnm ent o f the Installation  
State could p rescribe  how those contracts were to be concluded the possib i
lity  o f c o n tro l h ow ever shou ld  be c le a r ly  stated  m  the C onvention
19 A num ber o f delegations seem ed  to be in favour o f the taking m charge 
test but its use m the P a ris  and B ru sse ls  Conventions had proved  that it 
was open to a num ber o f in terpretations Som e delegates argued that the 
interpretation could be left to the courts but that was a highlj unsatisfactory 
solution  The exp ress ion  "taken in ch a rg e" appeared m  variou s p ie ces  of 
tran sp ort leg is la tion  but its m eaning depended on m a ter ia l ru les  o f  law 
which d iffered  from  one branch o f transport to another The term  actually 
m eant taking o v e r  p h y s ica l co n tro l but cou ld  not be used  to ind icate the 
point of transfer of liability  On the other hand the Netherlands amendment 
(C W /l amendment 25) was b r ie f and c lea r  and ensured that the maximum 
lim it fixed by a State should always apply m its te rr ito ry
20 Mr GASIOROWSKI (Poland) could not agree with the Austrian delegate 
that the cr ite r ion  o f the express term s of a contract was unsatisfactory be
cause the lia b ility  was not con tractu a l The ob ject o f  the C onvention was 
to estab lish  ob jective  liab ility  fo r  a r isk  and not su b jective  liab ility  fo r  a 
fault Nor could be share the m isgivings about fraudulent transfer o f liabi
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lity to an insolvent operator a ll States had system s o f insurance or guarantee 
fo r  the ob serva n ce  o f duties by th ose  who had undertaken them The 
objection  to the cr iterion  of the term s o f a contract on the ground that those 
m ight be s e c re t  was invalid  becau se  the is su es  w ould be d ecid ed  by the 
com petent cou rts  w hich would have a ll the ev iden ce  b e fo re  them
21 He fully endorsed the arguments adduced against the criterion  of taking 
m charge and supported  the Intergovernm ental C om m ittee 's  text which 
m aintained the p rin cip le  that the parties  could determ ine th eir  liability  by 
con tract
22 Mr TREVOR (United Kingdom) agreed  with the P olish  delegate The 
Netherlands amendment would entail the additional expense o f  two distinct 
in su ran ces fo r  the tw o o p e ra to rs  and w ould u n n e ce ssa r ily  ham per the 
ca rr ia g e  o f nuclear m ateria l M oreov er  it would be d ifficu lt to agree on 
exactly  what in ternational boundaries would be c r o s s e d  s in ce  no in ter 
national d ec is ion  had been  rea ch ed  on the extent o f the t e r r i t o r ia l  sea
23 M r JARVIS (Canada) said  that his cou ntry 's  delegation  to the Inter
governm ental C om m ittee had at one tim e put forw ard the solution proposed  
m the Netherlands amendment but further consideration  and actual tran s
actions had con v in ced  it that the te r r ito r ia l  test w ould not op era te  s a t is 
fa ctorily  m p ra ctice  Custom s posts or a n p orts  at which nucleai m aterial 
a rrived  might be many m iles within the boundaiy of a State
24 With rega rd  to the test of ex p ress  term s o f the con tract exp erien ce  
had shown that p e rm iss io n  to export o r  im port would be g iven  only a fter 
cou n tries  had con s id ered  va riou s  a sp ects  o f dispatch
25 M r FER RO  (Hungary) sa id  it w as a b a sic  p r in c ip le  that tra n s fe r  o f 
liability  depended on the w ill o f the interested parties re flected  in a written 
con tract and in such a delicate  m atter as the tra n sfer  of liab ility  fo r  the 
ca rr ia g e  o f nuclear m ateria ls the Convention should on no account prevent 
the parties from  adopting that procedu re  Secondly sub-pai agraphs (b) (l) 
and (b) (11) of the Netherlands amendment seem ed to be mutually contradic
to ry  T hird ly  "p h y sica l co n tro l"  was not a lega l concept if  an operator 
refused to accept the m atei lal there could be no question of physical control 
and the lia b ility  would rem ain  with the su pp lier P h y s ica l co n tro l cou ld  
therefore  only be legal if it were expressed  in writing Fourthly the te r r i
to r ia l concept was am biguous s in ce  the in ternational p rob lem  o f the 
te r r ito r ia l sea rem ained  unsolved L astly  the solution  p rop osed  by the 
In tergovernm ental C om m ittee w as fa r  m o re  sa tis fa cto ry  than any o f the 
am endm ents
26 Mr SCHEFFER (Netherlands) could not agree with the United Kingdom 
delegate that d ivision  o f liab ility  between two operators would be m ore  ex 
p en sive  s in ce  the question  was one o f  d istance and in su ran ce  would be 
shared on a te rr ito r ia l basis He had a lso  been surprised  by the argument 
that it m ight be d ifficu lt to a scerta in  te r r ito r ia l boundaries s in ce  ev ery  
State was fu lly  aw are o f its  own fro n tie rs  even  though no in ternational 
agreem en t had been  rea ch ed  on the t e r r i t o r ia l  sea
27 The Canadian delegate 's  argument a lso  seem ed to be unfounded since 
the question was not one o f custom s con tro l but o f the p lace w here an in c i
dent o ccu rred  and that could always be ascerta ined  He cou ld  not under
stand the Hungarian d e leg a te 's  a sse rtio n  that su b -p aragrap h s (b) (l) and 
(b) (11 ) o f the Netherlands amendment w ere con trad ictory  Sub-paragraph



RECORDS COMMITTEE OF THE WHOLE 8th MEETING 219

(b) (1 ) re lated  to international and sub-paragraph  (b) (1 1 ) to national tran s
port the test for the form er was the boundary of the te rr ito ry  and fo r  the 
latter physica l con trol
28 M r RAO (India) pointed out that the con cep t "taken m  ch a rg e "  was 
fu lly  understood  m  E urope but not n e ce s s a r ily  e lsew h ere  It w ould not 
n ecessarily  answer the question of exactly who was in charge of the material 
at a particular tim e The test should be sim ply the written contract which 
should be obligatory
29 Mr SUONTAUSTA (Finland) said that the Convention should a lso  p ro
vide for the assumption of liability under a w ntter contract that would make 
the Convention m ore flexible
30 M r BOULANGER (F ed era l R epublic o f G erm any) agreed  with the 
United Kingdom  delegate that i f  the test w ere  entry into the te r r ito r y  of 
the consignee State, the passing  o f liab ility  would be no c le a re r  and m ore  
expensive, since two insurance contracts would be needed He could accept 
the test of 'taken in charge" since it had been adopted for the B russels and 
P a ris  Conventions and the United Kingdom delegate had assured  him  that 
it covered  the contractual as w ell as the physical aspect He was prepared 
to support the joint Swedish United Kingdom and United States amendment 
(CW /76) subject to a sm all drafting change namely inserting in paragraph 1 
(b) (1 1 ) the w ord  "o th erw ise " so  that it would read  "b e fo re  such op era tor 
has otherw ise taken charge o f the nuclear m ateria l" He could not support 
the Austrian amendment (CW /25 No 1) that the conditions should be fixed by 
the Installation  State fo r  it w ould am ount to  a p ro v is io n  fo r  a tra n sp ort 
lice n ce
31 The CHAIRMAN re fe rre d  the p roposed  drafting change to the Drafting 
C om m ittee fo r  consideration
32 M r NORDENSON (Sweden) sa id  that no fu rth er explanation  o f the
joint am endm ent was n e ce s s a ry  s in ce  the United K ingdom  delegate had 
explained  c le a r ly  that the con cept o f  a con tract w as e ssen tia l T ra n s fe r  
o f liability to an insolvent operator by fraud was precluded by the Convention 
States would ensure that v ictim s received  compensation fi om the appropriate 
funds He asked whether if  under the Netherlands proposa l a ship entered 
the con sign ee 's  te rr ito r ia l w aters returned to the high seas and then r e 
entered the te rr ito r ia l w aters liab ility  would be finally tra n sferred  at the 
f ir s t  entry o r  would be tra n s fe rre d  back  and forth  at each  exit and r e 
entry
33 Mr PAPATHANASSIOU (G reece ) pointed out that at present the Con
vention la id  down no com p u lsory  m inim um  insurance co v e r
34 Mr SEV<2lK (C zechoslovakia) felt that the Netherlands proposal would 
r a is e  m any com p lica tion s  F o r  instance w here spent m a ter ia l was 
accom pan ied  by person n el o f the con sign ee  op era tor  s im p le  tra n sfe r  of 
liability  at the te rr ito r ia l border could ra ise  difficu lties He was in favour 
o f express written term s
35 Mr B ELLI (Italy) ob jected  that a con tract gave third parties  no c e r 
tainty o f law The details would not be known before  an incident occu rred
and in sisten ce  on contractual conditions m the Convention could enable 
operators in a strong position  to im pose harsh term s The concept "taken 
in charge" though im perfect would ensure that an operator 's  liability should 
not cease until it passed to another operator
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36 M r RAO (India) pointed out that under the N etherlands amendment 
to A rtic le  II A (C W /l amendment 48) the certifica te  would state when the 
liability  would pass
37 The CHAIRMAN asked the Com m ittee to vote in principle on the various 
points ra ise d  throughout the d iscu ss ion  on A rtic le  II paragraph  1 and 
suggested that the case o f transport o f nuclear m aterial from one land-based 
op era tor to another be treated  firs t  The fir s t  p r in c ip le  to  be voted  upon 
was that the cr iterion  should be the fact of crossing  the territoria l boundary 
(C W /l amendment 25)
38 T h ere was 1 vo te  m  favou r and 34 against with 8 a bsten tion s The 
p r in c ip le  was r e je c t e d
39 The CHAIRMAN put to the vote the secon d  p r in cip le  w hich was that 
o f  "taken in ch a rg e "  (C W /51)
40 T here w ere 11 vo tes  m favour and 21 against with 9 abstentions The 
p rin cip le  was r e je c te d
41 M r GUDENUS (A ustria ) w ithdrew  his am endm ent (C W /2 5  No 1)
42 The CHAIRMAN said  he would next put to the vote the th ird  p rin cip le  
w hich was that o f  "e x p re ss  con tra ct in w ritin g " and fa iling  that "taken 
m  ch a rg e "
43 M r RAO (India) requ ested  that the two c r ite r ia  "e x p re ss  con tract m 
w riting" and "taken in ch a rg e " be voted  on separate ly
44 The CHAIRMAN said he understood that the Indian delegate wished the 
liab ility  to rem ain  with the con sign or unless the w ritten con tract provided  
otherwise If there were no contract there would be no transfer o f liability
45 He then put to the vote the p rin cip le  that the cr ite r io n  should be "the 
e x p ress  term s o f the con tract m  w riting"
46 T here w ere  30 v o tes  m  favour and 8 against with 6 absten tions The 
p rin c ip le  was approved
47 The CHAIRMAN put to the vote  the c o r o lla r y  p r in c ip le  that i f  there 
w ere  no e x p re ss  te rm s  the c r ite r io n  should be that o f  "taken m  ch a rg e "
48 T here w ere 38 v o tes  m  favour and 1 against with 6 absten tions The 
p rin c ip le  was approved
49 The CHAIRMAN put to the C om m ittee the case  o f transport o f nuclear 
m ateria ls  to  and from  nuclear ships and asked fo r  a vote on the princip le  
that the cr ite r ion  should be that o f "taken m ch a rge"
50 T h ere  w ere  34 v o te s  m  fa vou r  and none against with 9 a bsten tion s  
The p r in c ip le  was a p proved
51 The G reek  am endm ent to sub-paragraph (c) (in ) (CW/51) was r e fe r r e d  
to the Drafting C om m ittee
52 The p ro p o sed  addition r ep re s en ted  by  the w ords "upon p r o o f  that such  
damage has been caused by a nuclear incident" (CW/76 introductory clause) 
was r e fe r r e d  to the Drafting Com m ittee
53 M r ROGNLIEN (N orway) sa id  that the am endm ent c o -s p o n s o r e d  by
h is country (C W /79 ) w as intended to c o v e r  the situation w here a n uclear 
m ateria l consignm ent in the cou rse  of ca rriage  underwent incidental storage 
in a nuclear installation o f one o f the types defined in A rticle  I paragraph 5 
(a) (b) or (c) or  was taken in charge by an operator o f such an installation
Without that amendment the operator o f such installation would becom e liable 
w hereas the con sign or should p rop erly  rem ain  liab le  throughout the tran s
port The amendment would also obviate duplication o f insurance Its exact



RECORDS COMMITTEE OF THE WHOLE 8th MEETING 221

p lace  in the Convention should be re fe r re d  to the Drafting C om m ittee He 
requ ested  that an appropriate re fe re n ce  be m ade m am endm ent C W /79  to 
am endm ent C W /76  su b -p aragrap h s (a) and (b) (1 1 ) and (1 1 1) in the event 
o f the la tter am endm ent a lso  being approved
54 Mr SPLETH (Denmark) gave that request his fuH support The Paris 
Convention had made a s im ilar  p rov is ion  and he felt that the present Con
vention was intended to do the sam e though the point had not yet been  ex 
p re s s ly  m ade He suggested  that i f  approved, am endm ent C W /79 might 
be r e fe r r e d  to the Drafting C om m ittee
55 Mr NORDENSON (Sweden) a lso  gave his fuH support to the amendment 
He w ished it to be m ade p e r fe c t ly  c le a r  that lia b ility  was to rem ain  with 
e ith er the con sign or  o r  the con sign ee  and no one e lse
56 Mr SCHEFFER (Netherlands) expressed  his sympathy with that prin 
cip le  A rtic le  II paragraph 1 could be redrafted  to include it
57 The CHAIRMAN put the joint D anish-N orw egian  am endm ent (C W /79) 
to the vote
58 T here w ere  1 7 vo tes  m favour and 2 against with 21 abstentions The 
am endm ent was approved
59 The CHAIRMAN put to the vote the o ra l amendment o f the Indian dele 
gate fo r  om iss ion  o f the w ords " is  unloaded from  the m eans of transport 
by which i t " 4
60 T h ere was 1 vo te  m  favour and 20 against with 21 absten tions The
am endm ent was r e je c t e d  '
61 Mr ROGNLIEN (Norway) sa id thath is  amendment (C W /l amendment 26) 
was m ere ly  intended to p rov id e  that the op era tor  o f a n uclear ship should 
only be an op era tor  ex p re ss ly  au thorized  by dom estic  law He requested  
that the am endm ent be r e fe r re d  to the Drafting C om m ittee
62 The CHAIRMAN put the jo in t Sw edish-U nited  K ingdom -U nited  States 
amendment (C W /76) to the vote pointing out that a num ber o f points m the 
text had already been re fe rre d  to the Drafting C om m ittee
63 T h ere  w ere  34 v o te s  m  fa vou r  and none against with 9 absten tion s  
The am endm ent was a p proved

The m ee tin g  r o s e  at 1 p  m

4 Para 13 above
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NINTH MEETING 

T uesday 7 M ay 1963 at 3 10 p  m  

C hairm an M r McKNIGHT (A ustra lia )

CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 

REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN 12/2) (continued)

A r t ic le  II (continued)

P aragraph  2

1 The CHAIRMAN drew  attention to the A ustrian  am endm ent (C W / 25 
No 2), the G reek  am endm ent (C W /5 2 ) and the South A fr ica n  am endm ent 
(CW /1 amendment 32) and proposed  that they be con sidered  in that order
2 M r E D LBA CH ER  (A u stria ) sta ted  that the A ustrian  d e lega tion  had 
proposed  the amendment because it believed that the designation of a person 
carrying nuclear m aterials or handling nuclear waste as the operator should 
be left solely  to the legislation  o f the Installation State
3 The CHAIRMAN put the Austrian amendment (CW /25 No 2) to the vote
4 T here w ere 3 vo tes  m favour and 13 against with 20 abstentions The 
am endm ent was r e je c te d
5 Introducing his amendment (C W /52) Mr PAPATHANASSIOU (G reece) 
exp ressed  su rprise  that the fact that it was regarded  as adm issib le  to sub
stitute the ca r r ie r  for the operator was being used to justify the substitution 
o f  a p e rso n  handling ra d ioa ctiv e  w aste fo r  the op e ra to r  In som e  ca s e s  
the w ords "or  a person  handling radioactive w aste" would be m erely  super
fluous but in others they might have dangerous financial consequences In 
view  o f the d ecis ion  aken at the p rev iou s m eeting regarding a low er lim it 
o f insurance and the replacem ent o f insurance by a State guarantee or other 
financia l guarantee it would be going too  far to extend the p ra ctice  o f sub
stitution to p erson s  handling nuclear waste a ca tegory  which m o r e o /e r  
was not c le a r ly  defined
6 M r GHELMEGEANU (Rom ania) m that connection  requ ested  an ex 
planation of the term  "rad ioactive w aste" in paragraph 2 of A rticle  II The 
a r t i c le -b y -a r t ic le  com m ents (C N -1 2 /3 ) m ade it c le a r  that the te rm  in 
question  was not iden tica l with the te rm  "ra d ioa ctiv e  p rod u cts  o r  w a ste " 
as defined in paragraph  2 o f A r t ic le  I What then did it m ean ’
7 The CHAIRMAN suggested  that a m em ber o f the Intergovernm ental 
C om m ittee might explain the term
8 M r TREVOR (United Kingdom ) stated that the Intergovernm ental 
C om m ittee had decided not to attempt any definition of "rad ioactive w aste" 
W hether a substance w as to be reg a rd ed  as a u sefu l p rodu ct o r  as w aste 
w ould depend on the facts o f each  p a rticu la r  ca se  Although it w as im 
p o ss ib le  to  find a sa tis fa cto ry  defin ition  it had seem ed  ad v isab le  to the 
Committee to provide for example for the possib ility  that a company might 
be set up to deal solely  with the safe disposal o f radioactive waste
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9 The CHAIRMAN put the Greek amendment (CW /52) to the vote
10 T here w ere  6 v o tes  m favour and 25 against with 9 absten tions The 
am endm ent was r e je c te d
11 P resen tin g  the South A fr ica n  am endm ent (C W /l am endm ent 32) 
M r STEPHENSON (South A fr ica ) stated that he co n s id e re d  the question  
one o f clarification  rather than o f principle He felt that the present wording 
did not go far enough sin ce  the op era tor  would only be liab le  m resp ect o f 
an incident re la ted  to h is m staH ation In the ca se  o f  a c a r r ie r  the In 
staHation would presum ably be the c a r r ie r 's  p lace o f storage but a ca rr ie r  
m ight p o ss ib ly  be involved in an incident unrelated to his p la ce  o f storage 
and under paragraph 3 o f A rticle  I would not be liable He felt the matter 
was m ainly a question of drafting and would be satisfied  i f  it was re fe rre d  
to the Drafting C om m ittee
12 Mr RITCHIE (United Kingdom) explained m reply  to the South African 
delegate that for  the purposes o f paragraph 2 the instaHation was that of the 
operator fo r  whom the ca r r ie r  had been substituted and not his own place 
o f  storage There was no need th ere fore  fo r  the South A frican  amendment
13 Mr STEPHENSON (South A frica ) accepted the explanation but felt that 
the text should be c lea r  enough to obviate the need for explanations
14 The CHAIRMAN assu red  the South A frican  delegate that the question 
would be taken into account by the Drafting C om m ittee and subject to 
re fe r e n c e  to the D rafting C om m ittee  put paragraph  2 to  the vote
15 T h ere  w ere  36 v o te s  m  fa vou r and none against with 2 a bsten tion s  
P aragraph  2 was approved

P aragraph  3

16 The CHAIRMAN stated that as a result of consultations the total number 
o f amendments before  the Com m ittee had been reduced to three namely the 
Philippine am endm ent (C W /l am endm ent 30) the A ustrian  am endm ent 
(CW /25 No 3) and the joint Netherlands Swedish and United States amend
ment (C W /86) As the Philippine and Austrian amendments w ere identical 
they would be treated  as one and the P hilippine am endm ent only w ould be 
put to the vote
17 M r EDLBACH ER (A ustria) explained that the e sse n ce  o f paragraph
3 was to p rov id e  joint and s e v e ra l lia b ility  The intention was to p ro te ct 
the victim  who m claim ing damages could not be aware of the exact cause 
o r  e ffe c ts  o f  a n u clear incident By including the w ord s  "w h ere  the 
damage attributable to each operator is not reasonably separable" however 
the C on feren ce  w ould be taking away with one hand what it had g iven  with 
the other F or  w here dam age was attributable to two o r  m ore  op era tors  
a v ictim  who brought an action against only one operator might weU forfe it 
his claim  in respect o f that part of the damage attributable to other operators 
to avoid that r isk  he would in p ra ctice  have to go to the expense o f bringing 
separate  su its against aH the op era tors  involved  That being so it was 
reasonable to ask what rem ained o f the concept o f joint and severa l liability
18 Mr TAGUINOD (Philippines) agreed that the introduction of the qualifi
cation  "w here the damage attributable to each operator is  not reason 
ably separable" would lead to a number o f difficulties Owing to the com plex 
nature of nuclear energy con troversy  would be certain to arise as to whether
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p a rticu la r  dam age was o r  was not rea son a b ly  sep arab le  and v iew s m ight 
even d iffer as to the meaning o f "reasonably separab le" Such qualification 
to the ru le o f joint and sev era l liab ility  would furth erm ore place the 
v ictim s at a seriou s disadvantage In the event that two or m ore  operators 
o f installations m different states should becom e liab le  for  nuclear damage 
and assum ing that the dam age had been  deem ed reasonably  separable  the 
courts o f those States would be com petent to decide what shares were attri
butable to the individual operators and might d isagree  with the result that 
the v ict im  w ould not r e c o v e r  adequate dam ages Such d isagreem en t was 
highly possib le  since the determination of the degree of causation traceable 
to the different installations though feasible would be a difficult and com pli
cated procedure
19 M r RAO (India) sym path ized  with the Philippine and A ustrian  point 
o f view but thought the present amendment should be d iscussed in conjunction 
with the P h ilippine p ro p o sa l to  add a new paragraph  to A r t ic le  II (C W /l ,  
amendm ent 47) If the latter am endm ent was adopted the question  o f joint 
and sev era l liab ility  would rest on a m ore  lo g ica l basis
20 M r BELLI (Italy) and M r de ERICE (Spam) favoured the Philippine 
and A ustrian amendment on p ra ctica l and lega l grounds W hile the v ictim  
was requ ired to prove causality he should not be requ ired to determ ine with 
certa in ty  what sh a re  o f  the dam age w as attributable to ea ch  op e ra to r
21 M r TREVO R (United Kingdom ) did not believe  the ca se  was likely  to 
arise  much m practice  He could not see why two operators should be jointly 
lia b le  i f  it was c le a r  that a certa in  sh are  o f  the dam age w as attributable 
to one and a quite distinct share attributable to the other M oreov er  the 
present amendment made no distinction between nuclear incidents occurring 
m  the cou rse  o f tran sport and those not so  o ccu rr in g  The joint N ether
lands Swedish and United States amendment made such a distinction  and 
he th ere fore  p re fe rre d  it
22 M r NORDENSON (Sweden) b e lieved  that the P hilippine delegate was 
anxious to protect v ictim s from  having to prove the inseparability o f damage 
Even with the am ended text how ever the v ictim  would have to p rove  that 
the damage engaged the liab ility  o f m ore  than one op era tor He th ere fore  
did not believe  that the amendment substantially changed the text as it ran 
at present or as rew orded m accordance with the joint Netherlands Swedish 
and United States amendment The matter could perhaps be clarified  quickly 
in an inform al d iscussion
23 M r DADZIE (Ghana) w as a fra id  that i f  the P h ilippine and A ustrian  
amendment was adopted no attempt would be m ade to apportion liab ility  
am ong op era tors  how ever c le a r  the share of each m ight be In his d e le 
gation 's view  that would not be fa ir  and he could not th ere fore  support the 
amendment
24 Mr de CASTRO (Philippines) pointed out that his delegation 's amend
m ent to paragraph  3 con cern ed  the right o f the v ic t im  to c la im  dam ages 
His delegation 's proposal to insert a new paragraph (C W /l amendment 47) 
how ever, safeguarded the in terests  o f  op era tors  as am ong th em selves 
W here it was p oss ib le  to separate the damage attributable to each operator 
the operators would com pensate one another but where that was not possib le 
each would pay an equal share
25 Mr RAO (India) and Mr DADZIE (Ghana) proposed that the Committee
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should vote firs t  on amendment 47 as that would make it ea s ier  to decide on 
amendment 30
26 A fter som e d iscussion  on the extent to which the two amendments were 
in terre la ted  the CHAIRMAN sa id  he a ccep ted  the p ro p o s a l o f the Indian 
and Ghanaian delegates as a p ro ce d u ra l m otion  to postpon e the v o te  on 
am endm ent 30 He put the m otion  to the vote
27 T here w ere  8 v o tes  m  favou r and 26 against with 7 absten tions The 
m otion  was r e je c t e d
28 The CHAIRMAN then put the Philippine amendment (CW/1 amendment 30) 
to the vote
29 T here w ere 10 vo tes  m favour and 24 against with 8 abstentions The 
am endm ent was r e je c te d
30 Opening the d iscu ss ion  on the joint N etherlands Sw edish and United 
States amendm ent (C W /86) M r COPPENS (N etherlands) stated that the 
basic  text seem ed  to p re scr ib e  two conditions fo r  joint and severa l liability 
but that those conditions w ere rea lly  the sam e and that the wording should 
be amended a ccord in g ly  The amendment a lso  made it c lea r  that joint and 
severa l liability would only apply in so far as the damage was not reasonably 
separab le  but not to the total dam age Paragraph  (b) stated the p rin cip le  
that one amount would be applicable for  total liability  in the case o f carriage 
w hether th ere  w as joint and s e v e ra l lia b ility  o r  not P aragraph  (c ) con 
tained a p ro v iso  that the lia b ility  o f any one op era tor  should n ever exceed  
the amount to which he would be liab le  under A rtic le  IV
31 M r TR E V O R  (United Kingdom ) noted that paragraph  (a) r e fe r r e d  to 
the separability o f damage but paragraph (b) did not As his delegation saw 
it, the result would be that two o r  m ore  operators could  be liab le  fo r  quite 
separate dam age but the v ict im  would be unable to  get anything m e x ce ss  
o f the highest individual amount applicable under A rticle  IV If the damage 
could be separated and two c r  m ore  funds were available it was on the face 
o f it, unreasonable  so  to lim it the amount payable to  the v ict im  He r e 
quested an explanation o f that point
32 M r M ITC H E LL  (United States o f  A m e r ica ) a g reed  with the United 
K ingdom  d e le g a te 's  in terpretation  o f paragraph  (b) It w as the intention 
o f  the paragraph to lim it the amount in a ccord a n ce  with norm al insurance 
p ra ctice , sin ce insurance ca r r ie r s  declined to provide cumulative coverage 
of the kind the United Kingdom delegate would like
33 Mr NORDENSON (Sweden) added that the sp on sors o f the amendment 
had had in mind the case of a co llis ion  between a ship carrying consignments 
o f nuclear m ateria ls owned by a num ber o f different opera tors  and suiother 
ship The damage caused in such an incident might be partly  separable as 
between the different operators and partly not separable If the paragraph 
w ere  am ended in the sen se  d e s ire d  by the United K ingdom  delegate  the 
p r in c ip le  o f  the "h ighest individual am ount" w ould apply m  so  fa r  as the 
damage was inseparable and the p rin cip le  o f cum ulative coverage  m so  far 
as the dam age was separab le  No court cou ld  apply such a com p lex  ru le
34 The CHAIRMAN put the joint N etherlands Swedish and United States 
amendment (C W /86) to the vote
35 T here w ere  25 vo tes  m  favour and 7 against with 11 abstentions The 
am endm ent was approved

15
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New paragraph (following para 3)

36 M r M ITCH ELL (United States o f A m erica ) introducing his p rop osa l 
fo r  a new paragraph to  fo llow  paragraph  3 (C W /10 No 3) sa id  that as the 
Convention dealt with joint and se v e ra l lia b ility  it would not be com plete  
without som e provision  for the distribution o f contributions between operators 
who w ere jointly  and se v e ra lly  liab le  The p rop osed  new paragraph based 
the apportion ing o f con tribu tion s on the d eg ree  o f fault m  so  fa r  as that 
cou ld  be determ in ed  a p r in c ip le  fa m ilia r  to cou rts  m  the C om m on  Law 
cou n tries  The p r in c ip le  o f the d egree  o f fault w hich  w as that stated  in 
A rtic le  VII paragraph 3 o f the B ru ssels  Convention was m ore  p ra ctica l 
than that o f the degree o f damage sin ce  as had been stated in the previous 
d iscu ssion  the degree of damage was often not separable
37 The second  part o f the proposed  new paragraph dealt with the situation 
arising  when the operators w ere nationals o f different States with different 
le g a l lim its  o f lia b ility  It w ould be unfa ir i f  an op e ra to r  m  a State with 
a higher lim it o f liab ility  had th ere fore  to contribute a g rea ter  proportion  
than one m  a State with a low er lim it
38 M r RAO (India) said that the United States amendment cov ered  much 
the sam e ground as the new paragraph p rop osed  by the Philippines (C W /l 
am endm ent 47) and the tw o am endm ents shou ld  be d is cu s s e d  togeth er
39 M r de C ASTRO  (P h ilipp in es) doubted w hether it w as ad v isab le  fo r
the Convention to  m ake p rov is ion  fo r  the final distribution o f contributions 
between operators who w ere jointly  and severa lly  liable That could be left 
to the national law o f the different States The courts should be able to take 
account o f 'o th e r  fa c to rs  than the d egree  o f fault e g  m  the ca se  o f a 
co llis ion  involving a ship carrying nuclear m aterial the size  of the different 
operators ' consignm ents o f such m ateria l ‘
40 The CHAIRMAN announced that with the consent o f the United States 
delegate the d iscu ssion  o f his amendment (CW /10 No 3) would be adjourned 
t i ll  the d iscussion  o f the other paragraphs o f A rtic le  II had been com pleted

Paragraph 4

41 The CHAIRMAN said  the D anish am endm ent (C W /l am endm ent 33) 
would be r e fe r r e d  to the Drafting C om m ittee

Paragraph  5

42 The CHAIRMAN said  the United Kingdom amendment (C W /l am end
ment 37) cou ld  be m ore  appropria te ly  dealt with by the S ub-C om m ittee on 
R elation with other International A greem ents The Philippine amendment 
(C W /l amendment 35) would be re fe r re d  to the Drafting C om m ittee The 
Danish and Swedish am endm ents (C W /l am endm ents 34 and 36) w ere  m 
substance iden tica l and would be voted  on as one
43 M r SPLE TH  (D enm ark) sa id  that the im p lica tion s  o f the paragraph  
as drafted  w ere  too w ide W here the op era tor  was exon erated  as under 
paragraph 3 o f A rticle  III no one would be liable and it would be im possible 
to re cov er  damages In the case  of an arm ed con flict c iv il war etc the 
combatants would be liable provided they w ere liable m com m on law Sim i
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la rly  with the paragraph as it stood A rtic le  III paragraph 5 would mean 
that no one was liab le  fo r  dam age to a n uclear insta llation  it s e lf  even if 
the dam age w ere  intentional
44 The Danish amendment la id  down the p r in cip le  that only when the 
operator was liable under the Convention should no other person  be liable 
It also recogn ized an exception to that principle in the case where an operator 
had been liable, but the extinction period  had run out
45 M r TRE VO R  (United K ingdom ) sa id  that the D anish and Sw edish 
amendments ran counter to the basic princip le o f the Convention - the prin
cip le of channelling liability  to the operator
46 A rticle, III, paragraph 5 (b), laid  down that the op era tor was not liable 
fo r  dam age o ccu rr in g  to a m eans o f transport carry in g  n uclear m ateria l 
but if  the Danish amendment w ere  adopted other p erson s  would be liable 
If a ship carrying nuclear m ateria l w ere damaged m a co llis ion  through the 
fault of another ship the ow ners o f the second ship would be liable for  the 
damage It had always been the intention o f the dra fters o f the Convention 
to avoid such a possib ility  and to see that responsibility  for nuclear damage 
was not d isp ersed  am ongst a num ber o f p erson s  but was re s tr ic te d  to the 
operator Otherwise it would becom e im possib le  to get insurance E very 
ship would have to take out insurance to co v e r  the r isk  o f a c o ll is io n  with 
a ship carry in g  nuclear m ateria l m  case  that ship w ere not covered  under 
the law of the Installation State The Danish amendment was m isconceived
47 M r NORDENSON (Sweden) sa id  that the d ifficu lt ies  fo re se e n  by the 
United Kingdom delegate had already been taken care of by a Swedish amend
ment to A rtic le  III, paragraph 5 (C W /l, amendment 66) That amendment 
prov id ed  that liab ility  fo r  dam age to a n uclear insta llation  o r  a m eans of 
transport carry in g  nuclear m ateria l should extend only to person s who had 
caused the damage intentionally
48 M r B E LLI (Italy) said  the presen t text o f  the paragraph  was m line
with A rtic le  II paragraph 2 o f the B russels Convention as w ell as with the 
philosophy o f the Convention as a whole which was that only the operator 
should be lia b le  The Danish and Swedish am endm ents w ere  m o re o v e r  
am biguous and would g ive r is e  to d ifficu lt ies  o f  in terpretation  v
49 The CHAIRMAN put the Danish and Swedish amendments (CW/jL amend
ments 34 and 36) to the vote
50 T here w ere  9 v o te s  m favou r and 29 against with 9 absten tions The 
am endm ents w ere  r e je c te d
51 The CHAIRMAN put paragraph 5 to the vote
52 T here w ere 39 vo tes  m favour and none against with 1 abstention The 
paragraph was approved

N ew  paragraph (following para 5)

53 M r ENGLISH (United States o f A m e r ica ) p resen tin g  his p ro p o s a l 
(C W /70 ) fo r  a new paragraph to  foH ow paragraph  5 sa id  that there w ere 
certa in  types of damage which might a r ise  from  a nuclear incident - lo ss  
o f profits or mental suffering - which might not be covered  by the definition 
o f "nu clear dam age" fmaUy adopted fo r  A rtic le  I paragraph 9 o r  by the 
definition adopted by the com petent court in accordan ce  with the option ex 
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tended to  it by the final sen tence o f that paragraph  Any dam age not so  
included would not give r is e  to liab ility  under the Convention It m ight be 
argued that what the Convention did not deal with it cou ld  not con tro l and 
that r e c o v e r y  fo r  such dam age m ight s t i l l  be had outside the C onvention 
under the ru les o f  n orm al law But such  a resu lt w as c le a r ly  con trary  to 
the basic  ob jectives  o f the Convention The ob ject o f the United States 
p rop osa l was to  g ive a guarantee that no re co v e ry  fo r  dam age not cov ered  
by the Convention cou ld  be had outside the Convention
54 The question o f the placing o f the new paragraph and its exact wording 
could  be left to the Drafting Com m ittee
55 The CHAIRMAN put the United States p ro p o sa l (C W /70 ) to  the vote
56 T here w ere 21 v o tes  m  favour and 1 against with 21 abstentions The 
p rop osa l was approved

Paragraph 6

57 The CHAIRMAN stated that s ix  delegations - those o f Belgium Canada 
the N etherlands, the Philippines Sweden and the U nited-Km gdom  (CW /17 
No 3 and C W /1 am endm ents 38 to  42 re s p e c t iv e ly ) -  had p ro p o se d  the 
deletion  o f  paragraph  6
58 M r KENT (United Kingdom ) said  that the p rin cip le  o f channelling a ll 
lia b ility  to the o p era tor  should be r ig id ly  m aintained  excep t in s o  fa r  as 
c a r r ie r s  m ight be lia b le  under other in ternational con vention s
59 V ery unfortunate consequences would follow  from  making ca rr ie rs  liable 
as w ell as op era tors  a ship o r  a ircra ft  m ight be se ize d  by the com petent 
cou rt and detam ed unless the ca se  w ere  settled  o r  secu rity  o ffe red  That 
m ight lead  c a r r ie r s  to be reluctant to  c a r r y  n u clear m a ter ia l C a rr ie r s  
would have to insure against liability for nuclear damage and insurance might 
not be available The cost of carrying nuclear m ateria l would be increased 
to co v e r  the insurance If in su ran ce  w ere  not availab le  c a r r ie r s  m ight 
ask  op era tors  fo r  indem nity w hich w ould not benefit op era tors
60 As the United Kingdom had pointed out in explanation o f its amendment 
(C W /1 amendment 42) paragraph 6 o f  A rtic le  II orig inated  in the r e s e r 
vation which certa in  G overnm ents had entered  m rega rd  to A rtic le  6 (a) o f 
the P a r is  Convention, but there was a con sid era b le  d iffe ren ce  betw een a 
reserv a tion  m ade by certa in  States and a p ro v is io n  in co rp o ra te d  in the 
Convention itse lf  If the paragraph  w ere  retained, and the law  o f the In
stallation State im posed concurrent liability  on the operator and the ca rr ier  
p roceed in gs  cou ld  be brought against the c a r r ie r  in the court o f a country 
having ju risd iction  under A rtic le  IX But if  there w ere no such p rov ision  
and the InstaHation State made a reservation  on the point other contracting 
States would not be ob liged  to re cog n ize  the lia b ility  o f the c a r r ie r  w here 
ju risd iction  lay e lsew h ere  than in the InstaHation State
61 Mr BELLI (Italy) supported the deletion of the paragraph for the reasons 
given  by the United Kingdom delegate The paragraph was con trary  to the 
fundamental princip les o f the Convention it also gave r ise  to practical d iffi
cu lties  which would be avoided  i f  the p r in c ip le  o f channelling a ll liab ility  
to the op era tor  w ere  s tr ic t ly  adhered to
62 Mr EDLBACHER (Austria) said that his delegation was firm ly opposed 
to the deletion  o f paragraph  6 A ustrian  law re co g n ize d  the p r in cip le  o f
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cau sa l lia b ility  o f p erson s  other than the op era tor  m  con nection  with a ll 
types o f dangerous undertakings as a lso  the liability  of persons causing an 
accident through w ilful act o r  om ission  The Convention should uphold the 
right o f national law to assign  liab ility  in that way Not to do so would be 
to v io la te  a fundam ental p rin cip le  and would cause se r iou s  d ifficu lties fo r  
countries whose law included such p rov is ion s  fo r  ca ses  where the dangers 
w ere far le s s  seriou s than those connected with nuclear incidents ,
63 Mr PAPATHANASSIOU (G reece ) said that he opposed the deletion  o f 
the paragraph as a whole because the Convention should not im pose lim its 
on national leg isla tion  It should be left to national law to assign  liab ility  
in such a way as best to p ro te ct  the in terests  o f  the v ic t im  o f a n uclear 
incident The firs t  part o f the paragraph was essen tia l to the Convention 
but he had certa in  reserva tion s  as to sub-paragraph  (b)
64 M r WEITNAUER (F edera l R epublic o f G erm any) said  that he was in 
favou r o f  retaining the paragraph  substantia lly  as it stood  C hannelling 
could be ensured in two ways by the "lega l" method of la jing down a general 
p rin cip le  that no person s other than the operator should be liable and the 
m ore  flex ib le  method o f "econ om ic channelling" which maintained c iv il law 
actions but p rov ided  State indem nification  to c o v e r  p erson s  who might be 
liable The latter system  was the one in fo rce  in the United States of A m erica 
and the F ederal Republic of Germ any
65 Under the United Kingdom proposal ca rr ie rs  would not be safeguarded 
from  all liability  because existing conventions would be left untouched The 
system  of econom ic channelling would provide better protection for ca rriers  
than the right o f re cou rse  o r  eventual subrogation under A rticle  VII para
graph 2 C ertain ly  the two system s would g ive equivalent resu lts  i f  they 
w ere  suitably applied
66 The wording of the paragraph was perhaps im perfect and would be im 
proved  i f  the Swedish alternative amendment (C W /l amendment 41 No 2) 
w ere adopted In particular he supported the p roposa l to substitute the law 
o f  the com petent cou rt fo r  the law  o f the Installation  State becau se  in the 
case  o f an incident occurring  m a means of transport outside the Installation 
State, there would be no p o ss ib ility  o f applying the ru les  o f econ om ic 
channelling if the coverage o f the Installation State did not include protection 
for ca rr ie rs  and persons other than operators
6 7 If agreem ent could  jiot be reached  one way out o f the d ifficu lty  might 
be fo r  th ose  States w hich w ished to  reta in  the paragraph  to  en ter r e s e r 
vations as the United Kingdom  delegate had su ggested
68 M r HENAO-HENAO (C olom bia) said  that he opposed  the deletion  o f 
the paragraph for the sam e reason s that had led  him to abstain in the vote 
on the United States p ro p o sa l fo r  a new paragraph  to fo llow  paragraph  5, 
nam ely that there should be no dam age fo r  which nobody was respon sib le  
Paragraph 6 did not lay down an international rule but d iscreetly  authorized 
certain  leg isla tion  by States and that was better than making no p rov ision  
at a ll The ph ilosoph y  o f the C onvention  should  be that o p e ra to rs  w ere  
a lm ost so le ly  liable, by making that slight exception  the danger o f leaving 
v ictim s without com pensation  was avoided
69 Mr CHARNOFF (United States of America) said that by allowing actions 
against person s other than op era tors  a m easure o f flex ib ility  was retained 
and the Convention was rendered  m ore  acceptable to many countries



2 3 0 CONFERENCE ON CIVIL LIABILITY FOR NUCLEAR DAMAGE

70 It was doubtful i f  the p o ss ib le  se iz u re  o f  c a r r ie r s ' sh ips o r  a ir cra ft  
- about which the United Kingdom delegate had expressed  concern  - would 
e v er  take p lace s in ce  financial secu rity  would have to be available In any 
event the case would be met by adopting the Swedish alternative amendment 
which he supported for the reasons given by the German delegate
71 M r COPPENS (Netherlands) strongly  supported the deletion o f para
graph 6 To insert the paragraph would be to abandon the prin cip le  of 
channelling
72 Mr COLOT (Belgium ) agreed with the Netherlands delegate To retain
the paragraph  w ould be to  open the way to a s e r ie s  o f  excep tion s  to  the 
channelling p r in c ip le  at the whim o f the Installation  State
73 The CHAIRMAN put to the vote the p roposa l made by various countries 
to delete paragraph 6 (C W /l amendments 38-42 and C W /l7 No 3)
74 T here w ere 30 v o tes  m  favour and 9 against with' 5 absten tions The 
p rop osa l was approved
75 M r PAPATHANASSIOU (G reece ) sa id  that in v iew  o f the vote  his
delegation  w ithdrew  its  am endm ent (C W /53 ) and w ished  to  r e c o r d  his 
reserva tion  to the e ffect that national law should be free  to assign  liab ility  
to third parties as it saw fit
76 M r EDLBACHER (A ustria) and M r WEITNAUER (F edera l Republic
o f Germ any) associa ted  their delegations with the G reek  reserva tion

Paragraph 7

77 M r TAGUINOD (P hilipp ines) p rop osin g  the deletion  o f paragraph  7
(C W /l amendment 43) said that the provision  would com plicate the question 
o f  ju r isd iction  His country  would p rob a b ly  have to m ake in ternational 
arrangem ents to secu re  the n ecessary  insurance or other financial security 
as the in su rer o r  guarantor would be in som e other cou ntry  than the 
Philippines prob lem s o f ju risd iction  would a rise  Agam to allow an action 
to be brought d irectly  against the insurer or guarantor might vitiate the p ro 
v is ion s  fo r  the lim itation  o f lia b ility  and fo r  ensuring that funds prov ided  
should be devoted ex c lu s ive ly  to the paym ent o f c la im s fo r  nuclear damage 
co v e re d  by the C onvention v In ca se s  w h ere the o p e r a to r 's  in su re rs  o r  
guarantors could be e ffective ly  reached  in countries where they had assets 
and which disregarded the lim itations o f liability a single claim  for nuclear 
dam age m ight fo r  instance exhaust the in s u re rs ' funds s o  that other 
cla im an ts under the C onvention would have no rem ed y
78 The CHAIRMAN put to the vote the proposal submitted by the Philippines 
and the United States o f A m e r ica  fo r  the deletion  o f  paragraph  7 (C W /l 
am endm ents 43 and 46)
79 jT h ere w ere 11 vo tes  in favour and 19 against with 14 abstentions The 

prop osa l was r e je c ted
80 The CHAIRMAN said  that four o f the rem aining am endm ents to p ara 
graph 7 - Philippines (C W /l amendment 44) Sw edish(C W /l amendment 45) 
Japanese (CW /40) and Netherlands (CW /54) - raised two points first whether 
the law providing fo r  d irect action should be that o f the com petent court or 
that of the InstaHation State and second whether an action could be brought 
against the InstaHation State itse lf He invited delegates to com m ent on the 
firs t point
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81 M r YAM ANO (Japan) sa id  that the pu rpose  o f  paragraph  7 w as the 
sam e as that o f  A r t ic le  XVIII o f  the B ru sse ls  C onvention but the w ording 
o f the B russels  Convention was p referab le  Some countries admitted suits 
to be brought d ire ct ly  against the in su rer o r  the p ro v id e r  o f financial 
security others did not If the law of the competent court was to be decisive 
those countries which did not admit actions against in su rers  would have to 
am end th e ir  law  That would be con tra ry  to the sp ir it o f the Convention
82 Mr RITCHIE (United Kingdom) p re fe rre d  the text o f the paragraph as 
it stood  The law o f the com petent cou rt should be d e c is iv e  The sam e 
idea was contained m  A rtic le  6 (a) o f the P a r is  C onvention If the law of 
the InstaHation State w ere  r e fe r r e d  to it would m ean that the com petent 
court would have to apply the law o f the InstaUation State even if it d iffered 
from  its own
83 M r CHARNOFF (United States o f A m erica ) supported  the Japanese 
amendment His delegation would have p re fe rred  the a rtic le  to be deleted 
but sin ce  it was to be retained  it p re fe r re d  that the d ec is ion  sliould rest 
with the InstaUation State becau se  the financia l se cu r ity  p rov id ed  by the 
op era tor  w oula oe p rov id ed  under the law o f the Installation  State and the 
in su rers  in volved  w ould have m o r e  certa in ty  as to  th e ir  com m itm en ts
84 Mr WEITNAUER (Federal Republic of Germany) said that he preferred 
paragraph 7 as it stood  The p rob lem  was one o f co n flic ts  o f  law and the 
paragraph as it stood  was m harm ony with the way that prob lem  was dealt 
with in m tei national private law
85 Mr FLEISCHMANN (F ran ce) said  that it would be better fo r  v ictim s 
o f n u clear dam age i f  r e fe re n ce  to  the law  o f the com peten t cou rt w ere  
retained
86 The CHAIRMAN put to the vote the question o f p rin cip le  whether the 
law providing for direct action against the person  providing financial security 
should be the law o f the InstaHation State and not the law of the com petent 
court
87 T here w ere 15 v o tes  m  favour and 20 against with 5 abstentions The 
question was decided  m the negative

The m eetin g  r o s e  at 6 5 p m

/
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CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 

REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN 12/2) (continued)

A r tic le  I A  (resu m ed 1)

1 Mr ROGNLIEN (Norway) introducing his amendment (CW /84) pointed
out that it was intended to co v e r  a lso  sta te less re fu gees and d isp laced
person s who should have the sam e rights as nationals
2 M r KENT (United Kingdom ) supported the amendment
3 Mr ZALDIVAR (Argentina) supported the amendment because it would
cov er  share com panies which had dom icile  but no nationality
4 M r RAO (India) asked if  the p rin cip le  was to be extended throughout
the Convention
5 M r ROGNLIEN (N orway) sa id  that the am endm ent r e fe r r e d  only to
A rtic le  I A new paragraph 22 but the point would be taken up la ter under 
A rtic le  V II3
6 Mr MAUSS (F rance) w ished the princip le  to be lim ited to individuals
to avoid d ifficu lties of interpretation
7 M r M AURER (United States o f  A m e r ica ) sh ared  the co n ce rn  o f the
French delegate and feared  an overlap in term s if the United Kingdom text 
adopted for  paragraph 2 w ere supplem ented
8 Mr STEPHENSON (South A frica ) asked why a distinction had been made 
between principal and subordinate p laces of business
9 M r ROGNLIEN (N orway) sa id  that he felt som e re s tr ic t io n  to be
n e ce ssa ry  and that the advantages o f the Convention should not be gained 
through a subordinate p lace o f business The concept "national" was dealt
with in A rticle  VII but not m A rtic le  I A If a definition o f "national" w ere 
la ter written into the Convention he would ra ise  the point again
10 Mr BOULANGER (F edera l R epublic o f Germ any) opposed the amend
ment A sim ilar proposal had been d iscussed at length at the B russels Con
ference and re jected  as dangerous on grounds o f vagueness
11 M r DUNSHEE de ABRANCHES (B ra z il) supported  the N orw egian
amendment with som e m isgiv ing The use o f the w ord  "d o m ic ile "  which 
had a w e ll-e s ta b lish e d  m eaning w ould perhaps im p rove  the am endm ent
12 The CHAIRMAN put the N orw egian  am endm ent (C W /8 4 ) to the vote
13 T here w ere 14 vo tes  m  favour and 1 7 against with 15 abstentions The 
am endment was r e je c te d

1 See 5th meeting para 18
1 Ibid para 15
3 See 16th meeting paras 74 81
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Article II (resumed)

Paragraph 7 (continued4)

14 The CHAIRMAN asked the Com m ittee to d iscu ss the question whether 
the Installation  State should be exem pted from  d ire ct  a ction  against it as 
in su rer
15 M r ZA LD IV A R  (A rgentina) sa id  that the right o f  d ire ct  a ction  was 
essential for it would give the victim s of a nuclear incident greater security 
o f  re cov ery , and would in som e ca ses  preclude indefinite delay in the pay
m ent o f com pen sation  the bankruptcy o f an in su rer  m ight fo r  exam ple, 
delay such  paym ent fo r  y e a rs  The p r in c ip le  was a ccep ted  in insurance 
law when it was perm itted by the law o f the com petent tribunal The argu
ments fo r  the Philippines amendment (C W /l amendment 44) w ere not con
vincing s in ce  A rtic le  VI p rov ided  fo r  m aintenance o f a financia l secu rity  
s o le ly  fo r  the paym ent o f  in dem nities The Sw edish am endm ent (C W /l 
amendment 45) was analogous to A rtic le  XVIII o f  the B ru sse ls  Convention 
which provided for  the right of direct action against the insurer or any other 
p erson  except the Installation State He did not re m e m b e r  why that ex 
ception had been made in B russels but he thought that in the present case 
such an exemption was neither reasonable nor justified D irect action should 
be open e ither m  a ll ca se s  o r  not at aH A ccord in g ly  A rgentina had sub
m itted an amendment (C W /66) which was alm ost identical with A rticle  XVIII 
o f the B ru sse ls  Convention s in ce  it re cog n ized  the right o f  d irect action  
when such action  was perm itted  by the law o f  the com petent tribunal, the 
amendment, however did not p lace the InstaUation State in the sam e priv i
leged  position  as did that article
16 The CHAIRMAN put to the vote the principle contained in the Philippines 
amendment (C W /l amendment 44) that the InstaUation State be expressly  
exem pted from  the provisions o f A rtic le  II paragraph 7
1 7 There were 9 votes m favour and 14 against with 15 abstentions The 
principle was rejected
18 M r NORDENSON (Sweden) w ithdrew  his am endm ent (C W /l am end
m ent 45)
19 A rticle II paragraph 7 was referred  to the Drafting Com m ittee  

New paragraph (on right o f contribution)

20 The CHAIRMAN asked the C om m ittee to d iscu ss  the new paragraphs 
proposed  by the Philippines (C W /l amendment 47) and by the United States 
o f A m erica  (C W /10 , No 3) The P hilippines delegate had agreed  that the 
latter p rop osa l should be d iscu ssed  b e fo re  his own
21 Mr ROGNLIEN (Norway) said that if  a m inor mstaUation was involved 
in the incident togeth er with a la rg e  InstaU ation and the la tter  on an ob
je c t iv e  basis  was the m ain o r  m a jor  con tributor to the damage the prin 
cip le o f the United States proposal based on degree of fault or equal sharing 
would not be just It would be better to leave  the p rob lem  in question  to 
national leg is la tion

4 See 9th m eetin g  paras 77 87
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22 M r W EITNAUER (F ed era l R epu blic  o f  G erm any) a g reed  with the 
N orw egian  delegate and held that the p ro p o sa l went beyond the s co p e  o f 
the Convention The princip le contained in the last sentence o f the proposed 
text was erron eou s s in ce  the p rin cip le  o f joint and sev era l liab ility  might 
w e ll lead  to a cum ulation  o f the m axim um  am ounts without any right o f 
r e c o u r s e  o r  con tribution
23 Mr TREVOR (United Kingdom) pointed out that the concept "fault" had 
no p lace in a convention dealing with absolute liab ility  The last sentence 
o f  the p roposed  text was d ifficu lt to understand and far from  sa tis fa ctory  
If two Installation States chose to set higher lim its of com pensation than the 
m inim um  upper lim its set by the Convention they should not be overru led
24 Mi MITCHELL (United States of A m enca) asked the Committee befoi e 
d iscu ssin g  the deta ils  to vote on w hether such a p ro v is io n  should be 
inserted
25 M r ARANGIO RUIZ (Italy) supported  that requ est
26 Mr GASIOROWSKI (Poland) on a point o f order detected a tendency 
when sev era l s im ila r  am endm ents w ere  b e fo re  the C om m ittee to vote on 
the p r in c ip le s  they contained and then r e fe r  the p rob lem  to the Drafting 
Com m ittee That was overloading the Drafting Com m ittee Since only two 
am endm ents w ere at present being d iscu ssed  and had been distributed m 
writing som e tim e b e fore  the norm al p roced u re  o f voting on them should 
be follow ed
27 M r RAO (India) asked how the p ro p o se d  new text cou ld  be applied  
con s id er in g  that A r t ic le  II paragraph  3 had a lread y  been  approved
28 M r VILKOV (Union o f Soviet S oc ia lis t  R epu b lics) d e c la re d  that the 
p ro p o sa l was outside the scop e  o f the Convention
29 Mr MAURER (United States o f A m erica ) saw no con flict betwe1en the 
p roposed  text and A rtic le  II paragraph 3
30 M r RUEGGER (Sw itzerland) a greed  that the fir s t  part o f the text at 
least was p erfectly  com patible with A rtic le  II paragraph 3 which applied 
where "the damage attributable to each operato i is not r easonably separable"
31 The CHAIRMAN said  that the United States p ro p o sa l m fact co v e re d  
two questions dealt within two distinct parts of the p roposed  text Under 
Rule 37 o f the Rules o f P roced u re  he m oved  that the C om m ittee vote firs t 
on the fir s t  part which la id  down a p rin cip le  and then if  n e ce ssa ry  on 
the second  which rela ted  to the p roced u re
32 T here w ere 26 vo tes  m favour and 2 against with 15 abstentions The 
m otion was ca rried
33 The CHAIRMAN put to the vote the f ir s t  part o f the text "Subject to 
the p rov is ion s  o f paragraph  3 in ca se  o f joint and se v e ra l lia b ility  each 
op era tor shaU have a right o f contribution  against the o th ers"
34 T here w ere 18 vo tes  m favour and 19 against with 8 abstentions That
p a rt o f  the text was r e je c te d  1
35 The CHAIRMAN pointed out that the P hilipp ines p ro p o sa l (C W /1 
am endm ent 43) w as th ereby  a lso  re je c te d

A r t ic le  II A

36 The CHAIRMAN said  that the United States delegation  had withdrawn 
its amendment (C W /1 amendment 51) and the South A frican  and Swedish
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amendments (C W /l amendments 49 and 50) could be le fe rred  to the Drafting 
Committee
37 M r SCH EFFER (N etherlands) in troducing his am endm ent (C W /l 
am endm ent 48) said  that it should be con s id ered  m the light of the d is 
cussion  on transfer o f liability under A rticle  II paragraph 1° The Nether
lands delegation had been concerned by the argument that third parties might 
not know w hich op era tor  was lia b le  p a rticu la r ly  w here n uclear m a teria l 
was tran sported  It had th e re fo re  con s id ered  that the ce r t ifica te  should 
indicate the point at w hich lia b ility  passed
38 M r KENT (United Kingdom ) su sp ected  a m iscon cep tion  con cern in g  
the function o f the certifica te  His delegation understood that the point of 
tra n sfer  o f  liab ility  had been decided  under A rtic le  II paragraph 1 The 
certifica te  was purely  adm inistrative It would show the point of transfer 
o f liab ility  s in ce  it would co v e r  the lia b ility  o f one op era tor  only and a 
new ce r t ifica te  would be issu ed  when the lia b ility  p a ssed
39 Mr BASSOV (B yelorussian  Soviet Socialist Republic) could not support 
the Netherlands amendment The international ru les governing the settle 
ment of disputes over c iv il liability  w ere contained in A rticles  II III and IV 
but A rtic le  II A dealt with a secon dary  m atter the fo rm  o f the docum ents 
accom panying nuclear m ateria l Those would naturally vary in detail from 
one country to another and the ce r t ifica te  p r e s c r ib e d  by the C onvention 
should contain  only g en era l in form ation  con cern in g  the op era tor  and the 
m a ter ia l The N etherlands am endm ent was u n d esirab le  beca u se  it went 
into even fu rth er deta il than the ex istin g  text
40 Mr WEITNAUER (F edeia l Republic of Germany) supported the \ether-
lands amendment as a n ecessa ry  com plem ent to the C om m ittee 's  decision  
on A rticle  II Since the cr ite r ion  o f the exp ress term s o f the contract had 
been adopted it would be d ifficu lt fo r  v ictim s to ascerta in  which operator 
w as liab le  u n less the point o f tra n s fe r  o f lia b ility  w as indicated  It was 
his understanding that the indication provided by the Netherlands amendment 
would have exactly  the sam e lega l effect as the other statem ents contained 
m the ce rtifica te  - - >
41 M r SCH EFFER  (N etherlands) sa id  that the United Kingdom  and 
Byelorussian delegates seem ed to have m isunderstood his amendment There 
was no question of any innovation or any new decision concerning the transfer 
o f liability the sole purpose of the amendment was to provide m ore complete 
inform ation in conform ity with the decision  taken on A rticle  II paragraph 1 
The certifica te  provided for m A rticle  II A clea rly  accom panied the ca rrier  
He could not agree with the United Kingdom delegate that a new certifica te  
would be requ ired  when the liab ility  o f one operator ceased  and that of 
another began since that would m erely  increase the difficult^. of ascertaining 
which operator was liable Since the test under A rticle II paragraph 1 had 
been made the express term s o f the contract and the third party might not 
be aware of those term s the third party would at least be inform ed through 
the certifica te  o f the cessation  o f liability
42 Mr ARANGIO RUIZ (Italy) considered  that the Netherlands amendment
in its existing form  was unacceptable and likely  to lead to m isinterpretation 
o f the whole Convention >

5 5th m eeting paras 54 58 and 8th m eeting paras 3 68
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43 Mr ZALDIVAR (Argentina) said  he could not vote for the Netherlands 
amendment fo r  two reason s ( 1 ) the issue  was nurely  adm inistrative, and 
(2) the amendment might defeat the Netherlands delegation 's aim It would 
in any case  create  confusion concern ing which operator was liable
44 M r ROGNLIEN (N orw ay) sa id  he cou ld  support the N etherlands 
am endm ent and cou ld  not fo llow  the A rgentine d e le g a te 's  argum ents 
A r t ic le  II A as a w hole had an a dm in istra tive  p u rp ose , and th ere  w as no 
reason  why the amendment should crea te  any confusion It did not preclude 
any dispute con cern in g  tra n sfe r  o f liab ility  and an indication  o f the point 
o f  tra n sfer  was bound to be u se fu l The indication  w ould not n e ce s s a r ily  
be exact, but would m e re ly  re la te  to  the te rm s o f  the con tra ct
45 M r STEPHENSON (South A fr ica )  did not c o n s id e r  the N etherlands 
amendment reaUy n ecessa ry  A certifica te  issued  by the operator who had 
assum ed liab ility  must state the duration o f the p eriod  o f secu rity  another 
op era tor  assum ing lia b ility  m ust p rov id e  a s im ila r  ce r t ifica te  fo r  the r e 
maining period  o f carriage  Secondly the amendment laid down a mandatory 
ru le , but there would undoubtedly be c ircu m sta n ces  in w hich an op era tor  
cou ld  not com ply  with it fo r  exam ple i f  the liab ility  w ere assum ed by an 
op era tor o f a n on -contracting  State
46 M r RAO (India) con sid ered  the Netherlands am endm ent a n e ce ssa ry  
com plem en t to  the p r im a ry  test that the C om m ittee  had app roved  under 
A rticle  II, paragraph 1 Any certifica te  would naturaUy mention the written 
contract, indeed a certifica te  could hardly be issued if  no contract existed 
The am endm ent w ould p rov id e  a va lu ab le  in d ication  fo r  th ird  p a rtie s
47 M r DUNSHEE de ABRANCHES (B ra z il) supported  the N etherlands 
am endm ent, w hich w as not m e re ly  p ro ce d u ra l The ce r t ifica te  cou ld  be 
u sed  against the op e ra to r  in the com peten t cou rt i f  it con ta in ed  any 
decla ra tion  w hich was e ither untrue o r  con tra ry  to the in terests  o f other 
p a rties  That would p rov id e  a substantive advantage fo r  v ic t im s
48 Mr HARDERS (Australia) endorsed the South A frican  delegate 's  views 
and sa id  he w ould vote  against the N etherlands am endm ent A r t ic le  II A 
im posed  an ob ligation  on op era tors  fo r  a given  tim e and th ere  should be 
no gap in valid ity  betw een ce rt ifica te s  In any case  no op era tor  cou ld  be 
re sp o n s ib le  fo r  stating when another op e ra to r  w ould a ssu m e lia b ility
49 Mr VILKOV (Union o f Soviet Socialist R epublics) said that the Nether
lands am endm ent w as am bigous s in ce  it im p lied  that when a ce r t ifica te  
was drawn up the parties cou ld  agree on the point at which liab ility  should 
pass from  one op era tor  to another If that w ere  s o  the Convention itse lf  
seem ed  to be unnecessary  and op era tors  could  m ere ly  use ce rtifica tes  as 
a cr ite r io n  o f the tra n s fe r  o f lia b ility  Secondly the am endm ent ob liged  
o p e ra to rs  to indicate in the ce r t if ic a te  the point when lia b ility  w ould be 
assum ed If however two operators failed to give the necessary  indication 
and an incident o ccu rred  it could  hardly be said  that the operator who was 
lia b le  at the tim e cou ld  be  exon era ted  by the o m iss io n  The am endm ent 
cou ld  th ere fore  only cause con fusion , and would benefit neither op era tors  
n or v ict im s
50 Mr SCHEFFER (Netherlands) said  it was quite c lea r  that A rtic le  II A 
as a w hole re la ted  to a dm in istra tive  m ea su res  and c re a te d  no righ ts  o r  
ob ligation s The only function  o f  the ce r t ifica te  w as to supply factual in 
form ation  w hich m ight be o f u se  to  v ic t im s  The N etherlands delegation
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believed  that that inform ation should be as com plete  as p oss ib le  It set no 
store  by the exact wording of its text which could be re ferred  to the Drafting 
Committee
51 M r KENT (United K ingdom ) ob serv ed  that the N etherlands delegate 
seem ed to think that a certificate  issued under A rticle II A covered the whole 
transit o f a consignment of nuclear m aterial The United Kingdom delegation 
had re ce iv ed  expert advice  from  the insurance m arket that when liab ility  
p a ssed  from  one op era tor  to another in transit it was m ost unlikely that 
a single certifica te  could cover the whole journey For example if nuclear 
m ateria l w ere conveyed from  an InstaUation in the Netherlands to B erkeley 
in the United Kingdom  and was shipped from  R otterdam  to  London in a 
N etherlands v e s s e l  the lia b ility  o f the N etherlands op e ra to r  m ight pass 
to an E nglish  op era tor  in London The E nglish  op e ra to r  w ould be lia b le  
fo r  the jou rn ey  o f the m a ter ia l by tra m  from  London to  B erk e ley  The 
certifica te  issued to the Netherlands operator fo r  the journey from  R otter
dam  to  London w ould b e co m e  invalid  upon the a r r iv a l o f  the m a te r ia l in 
London a second  certifica te  issued by the insurers of the B ritish  operator 
would cover the journey from  London to B erkeley A cco id in g ly  the Nether
lands amendment was based on a m isapprehension and was quite unnecessary
52 M r ROGNLIEN (N orw ay) a g reed  with the United K ingdom  delegate 
that the re ce iv m g  op era tor  should have a ce r t ifica te  issu ed  as soon  as he 
assum ed  lia b ility  N everth e less , i f  n u clear m a te r ia l w ere  c a r r ie d  by a 
N orw egian op era tor to the United Kingdom by ship and the con tract p r o 
vided  that the United K ingdom  op e ra to r  should  a ssu m e lia b ility  when the 
te rr ito r ia l boundary was passed, a certifica te  could be obtained not on the 
boundary o f the te r r ito r ia l  sea  but on ly at the fir s t  United Kingdom  port 
reach ed  by the v e s s e l The N etherlands p rop osa l rela ted  only to advance 
in form ation  w hich cou ld  be u se fu l to  the c a r r ie r  and (to  o th er p e rso n s
53 Mr SCHEFFER (Netherlands) reiterated  that the wording of his dele 
ga tion 's  p ro p o sa l m ight be im p roved  He b e liev ed  h ow ever that the 
Com m ittee should vote on whether inform ation concerning the beginning and 
end o f liability  should be given in the certifica te
54 The CHAIRMAN put the Netherlands amendment (C W /l amendment 48) 
to the vote
55 There were 9 votes m favour and 23 against with 12 abstentions The
amendment was rejected
56 The CHAIRMAN put A rticle  II A to the vote
5 7 There were 35 votes m favour and none against with 8 abstentions
Article II A was approved

Article III 

Paragraph 1

58 The CHAIRMAN observing that the paragi aph related  to the princip le 
o f the absolute liability  o f the operatoi and le ca llin g  that the w ords "upon 
p r o o f  that such  dam age has been cau sed  by a n u clear  in cid en t" had been
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m corpoi ated in A it ic le  IIb suggested that the paiagiaph  should be re ferred  
to the Drafting Com m ittee
59 It was so  agreed

Paragraph 2

60 The CHAIRMAN ob serv ed  that the United States delegation  had w ith
drawn its o n g m a l amendment (C W /l amendment 56) but submitted a new 
amendment (C W /l l  No 1 and l l /C o r r  1) lie suggested that the Committee 
should firs t  con sid er  the Belgian amendm ent (C W /l8/R e v  1 No 1) and the 
G reek amendment (C W /56) which p roposed  deletion o f the paragraph He 
a lso  drew  attention to the ob serva tion s  subm itted  by the International 
M aritim e C om m ittee (C W /IN F /5 )
61 M r C OLOT (B elgium ) said  that h is delegation  p ro p o se d  deletion  o f 
paragraph 2 because it was contrary to the principle of the absolute liability 
o f the op era tor , w hich was based  on the fact that the op e ra to r  w ie lded  a 
ph ysica l fo rce  quite out o f p roportion  to any fault that might be com m itted  
by the plaintiff The risk  to the community was borne by the operator falone 
and the counterpart to that r isk  was com pensation to the m axim um  amount 
T here was th e re fo re  no rea son  fo r  m aking any excep tion  to the p r in c ip le  
o f absolute liability especiaH y since nuclear incidents resulting from  wilful 
acts or om issions w ere dealt with in A rticle  VIII to which the Belgian dele
gation had submitted a clarifying amendment (CW /22)
62 His delegation  had carefuU y con s id ered  the am endm ent subm itted by 
the delegations o f the United Kingdom (C W /l amendment 55) the N ether
lands (C W /67) and A ustria  (C W /26 No 2) w hich w ere  fa ir ly  c lo s e  to the 
Belgian amendment He drew particu lar attention to the second  paragraph 
o f  the explanation  o f  the United K ingdom  am endm ent (C W /l  page 39)
63 The e ffect o f the adoption o f the paragraph would be that the slightest 
fault even if  com m itted  by a ch ild  might deprive a num ber o f person s of 
aH com pensation  That aspect was a lso  dealt with in the observations o f 
the International M aritim e C om m ittee
64 M r PAPATHANASSIOU (G reece ) en d orsed  the B elgian  d e leg a te 's  
rem a rk s S ince the Convention gave the op era tor  a right o f r e c o u r s e  m 
ca se s  o f w ilfu l dam age under A rtic le  VIII it was absolu te ly  unn ecessary  
to provide that he could take action against the sam e person  under the 
national law o f h is country  Humanity and good  sen se  m ade it m ost un
desirable  to p rov ide an exception  to the absolute liab ility  o f the operator m 
ca s e s  o f n eg ligen ce  w hich m ight have re su lts  out o f aH p rop ortion  to the 
actual fault
65 If the paragraph w ere not deleted the G reek delegation would vote for 
the Netherlands amendment
66 Mr BIRCH-REYNARDSON (InternationalM aritime Committee) speaking 
at the invitation o f the Chairman said that the traditional concept ofliab ility  
depending upon negligence had been abandoned ea r ly  in the d iscu ssion s  on 
c iv i l  liab ility  fo r  nuclear dam age and had been rep la ced  by the p rin cip le  
o f the absolute and ex c lu s ive  lia b ility  o f the op era tor  o f a la n d -b a sed  in 
staH ation o r  o f  a n uclear ship -  w hich  w as in fact a m ob ile  n u clea r  in -

J

6 8th m eeting para 56 >



RECORDS COMMITTEE OF THE WHOLE 10th MEETING 239

stallation  The reason s fo r  that departure from  trad itional doctrine were 
p erfe ctly  sound a v ictim  had to  take proceed in gs against an ascertainable 
entity c o v e re d  by adequate in su ran ce  and i f  lia b ility  w ere  not e x c lu s iv e  
and absolute other p erson s  w ould be ob liged  to c o v e r  th em se lv es  by 
insurance
6 7 The International M aritim e C om m ittee had always upheld the princip le 
o f absolute liability of the operator because nuclear m aterials were inherently 
dangerous and an operator must accept the consequences if having released 
them from  his mstaHation they subsequently caused nuclear damage while 
in transit The principle had been accepted at B russels m 1962 the Brussels 
C onvention had exclu ded  the en tire  con cep t o f n eg ligen ce  and had only 
reta ined  the right o f r e c o u r s e  in ca se  o f a w ilfu l act o r  o m iss io n
68 The princip le  of absolute liability  laid down in A rticle  III paragraph 1 
was vitiated in paragraph 2 which in certa in  cases  enabled the competent 
cou rt to re lie v e  the op era tor  whoHy o r  p a rtly  fro m  his lia b ility  S ince 
law yers  w ere  traditionaU y con serv a tiv e  it m ight be d ifficu lt fo r  them  to 
d isca rd  the old  leg a l con cep t o f  n eg ligen ce  Though it seem ed  unfa ir  to  
exonerate a supplier o f faulty equipm ent which caused  an incident the 
interests o f the public must p reva il and those interests would be best safe
guarded by adhering to the princip le o f the absolute liability  of the operator 
F or example if nuclear m aterial w ere packed in faulty containers a collision  
at sea m ight cause the con ta iners to break  open and g ive r is e  to a nuclear 
incident the collid ing ship which was at fault might be sev ere ly  irradiated  
and abandoned m that case  under the B ru sse ls  C onvention the operator 
w ould be lia b le  but the m anufacturer o f the con ta in ers w ould not su ffer  in 
any way
69 If paragraph 2 w ere adopted an inadm issible d ifference of status would 
thus be c re a te d  betw een o p e ra to rs  o f n u clear  sh ips and the o p e ra to rs  o f 
land-based mstaHations Indeed if the provision  w ere adopted the owners 
o f a ll "n on -ca rry in g " ships sailing the high seas would run the risk  of-being 
unable to re cov er  from  the operator for nuclear damage to their ships Even 
if , as seem ed  doubtful in su ran ce  c o v e r  against such  r is k s  w ould be 
available to sh ip -ow n ers the cost o f sea  transport would be in crea sed  as 
a resu lt o f ca rr ia g e  o f n uclear m a ter ia l by sea  '  He th e re fo re  u rged  the 
C om m ittee to delete paragraph  2 from  A rtic le  III and to substitute fo r  it 
a p ro v is io n  along the lin es  o f  A r t ic le  II paragraph  5 o f  the B ru sse ls  
Convention

The m ee tin g  r o s e  at 1 p  m
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E LE V E N TH  M EETING 

Wednesday 8 M ay 1963 at 3 20 p m 

Chairm an M r McKNIGHT (A ustralia)

CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 
REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN 12/2) (continued)

Article III (continued)

Paragraph 2 (continued)

1 M r ZALD IVA R  (Argentina) sa id  that his delegation  opposed  deletion  
o f the paragraph - as proposed by Belgium (C W /18 /R ev  1 No 1) and Greece 
(C W /56) - fo r  s tr ic t ly  lega l reason s The concept o f  "absolute lia b ility "  
r e fe r r e d  to  m  paragraph  1  w as in terp reted  d iffe ren tly  in d iffe ren t le g a l 
sy s tem s  The A ng lo-S axon  le g a l system  adm itted  that lia b ility  -  even  
s o -c a l le d  "abso lu te  lia b il ity "  -  cou ld  be red u ced  in the c a s e  o f  fault o r  
negligence m the Latin Am erican legal system s the concept of responsabi- 
lidad o b ie ct iv a "  did not adm it such redu ction  Thus if  paragraph  2 w ere 
deleted a certain  anarchy might a r ise  Instead prov ision  should be made 
to authorize a reduction  o f liability  in cases  o f fault (cu lpa)
2 M r DUNSHEE de ABRANCHES (B ra z il) sa id  that the p rob lem  cou ld  
not be solved  unless the concept o f liability  was very  c lea r ly  defined Most 
delegations fo llow ed  the E nglish  text but the English  concept o f "absolute 
liab ility " was not exactly the same as the Spanish concept of " responsabilidad 
ob.ietiva" That concept was based on the doctrine o f r isk  and was entirely  
opposed  to the in troduction  o f  con sid era tion s  o f fault (cu lp a ) If the Con
vention  adopted the p r in cip le  o f " resp on sab ilid ad  o b je ct  lv a "  based  on the 
doctrine o f r isk , paragraph 2 would ra ise  no prob lem s to say that the 
op e ra to r  w as "a b so lu te ly  lia b le "  w ould m ean that the v ic t im  had on ly to 
p rove  the existence o f a causal nexus between the damage and the incident 
but that did not mean that the operator could not invoke fault on the part o f 
the v ictim  as a con tribu tory  o r  con cu rrent cause It did how ever m ean 
that the v ictim  was not ob liged  to p rod u ct any p ro o f  o f  fault on the part o f 
the operator
3 It would not be just i f  a v ictim  who had contributed to the o ccu rren ce  
o f an incident should r e ce iv e  the sam e com pen sation  as one who had not 
If coverage  w ere insufficient to m eet a ll the damage then p r io r ity  should 
be given  to v ic t im s  who had not contributed  to causing the incident The 
text of paragraph 2 was legally  and m ora lly  co rrect and the Brazilian dele
gation could not support the proposa l for  its deletion
4 Mr RAO (India) said  the Indian delegation would base its con clusions 
on the fo llow in g  p r e m is e s  f ir s t  that n u clea r  m a te r ia l w as no o rd in a ry  
m ateria l but pecu liarly  deadly second, that it was n ecessary  to adhere to 
the p r in cip le  o f  absolu te lia b ility  la id  down in paragraph  1 o f  A r t ic le  III 
third, that as stated in A rtic le  VIII (a) account should be taken o f intent
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to cause damage even if the person  concerned  did not rea lize  the extent of 
the eventual damage his act or om ission  would cause
5 "F au lt" in paragraph 2 m eant w ilfu l intention to cause damage m the 
sense of A rticle  VIII (a) Given that interpretation paragraph 2 was essential 
to the Convention
6 Mr BRAJKOVIC (Yugoslavia) said that he entirely supported the views 
o f the International M aritim e C om m ittee (C W /IN F /5 ) and would th ere fore  
support those am endm ents w hich  caH ed fo r  the adoption o f  p ro v is io n s  on 
the lines o f th ose found in the B ru sse ls  C onvention
7 Mr KENT (United Kingdom) said that he would like to give the United 
K ingdom 's view  not only on the prop osa ls  to delete paragraph 2 but a lso  on 
the Netherlands and United States amendments (CW /67 and CW /11 No 1 and 
l l /C o r r  1)
8 To ensure that m  ca se s  o f fault o r  n eg ligen ce  the v ic t im  should not 
be precluded  from  receiv in g  com pensation  from  the op era tor two methods 
had been suggested the deletion of paragraph 2 and the insertion of a new 
paragraph providing that a v ictim  should be entitled to com pensation unless 
guilty of an act o r  om iss ion  done with intent to cause dam age In support 
o f the firs t  method it could o f cou rse  be argued that if  nothing was said in 
the Convention the question whether a v ictim  guilty o f neg ligen ce  should 
be able to cla im  would be dealt with under national law It seem ed  much 
better however to include a sp ec ific  provision  on the lines of paragraph 2 
as legal system s d iffered  widely
9 The secon d  m ethod was supported  by m any tran sport in terests in the 
United K ingdom  who fea red  that i f  op era tors  cou ld  e sca p e  lia b ility  fo r  
nuclear damage in the case  o f fault or negligence on the part o f the victim  
c a r r ie r s  m ight be unable to insure against the con sequ ences o f th eir  own 
n egligen ce  w hich m ight involve se r io u s  lo s s  A gain  it was fea red  that 
i f  insurance w ere not available to servants of ca r r ie r s  through whose fault 
o r  negligence a nuclear incident had o ccu rred  - e g  the m aster o f a ship 
involved  m  a co ll is io n  - those p erson s  m ight be le ft without r e d re ss  for 
v e ry  se r iou s  and lasting in ju ries
10 A fter due con sid era tion  the United K ingdom  d elegation  had decided  
it could support neither the Belgian and Greek amendments nor the Nether
lands and United States am endm ents Its v iew  was that it should be left 
to  each  State to  decide  w hether o r  not to p rov id e  in its law  that a v ictim  
through whose fault or negligence the nuclear incident had occu rred  should 
not thereby be precluded  from  receiv in g  com pensation
11 Mr BELLI (Italy) said that the question raised by the proposal to delete 
paragraph 2 was of prim e im portance for the whole philosophy o f the Con
vention Although he agreed  that from  a lega l point o f view  the arguments 
o f the Belgian delegate w ere c o r r e c t  he could not agree  to the deletion o f 
paragraph 2 To delete the paragraph would mean making the operator liable 
without exception  - even in ca se s  o f m a lic iou s  intent ( " d o l" ) Under the 
p rin cip le  o f causal liab ility  it was not n ecessa ry  to p rove  fault on the part 
of the operator but regard was still had to cases where there was malicious 
intent on the pait of the victim  The paragraph should be amended to provide 
fo r  the p oss ib ility  o f reducing the com pensation  to be paid  by the operator 
to v ictim s acting with m alicious intent In Roman law the concept of culpa 
lata (faute lourde in French) was equivalent to that of m alicious intent (dol)
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but it cou ld  not be included m the Convention becau se  the concept o f faute 
lourde did not ex ist in many lega l system s
12 M r GHELMEGEANU (R om aria) said that paragraph 2 ra ised  two 
questions one o f  m a te r ia l law  and lia b ility  and one o f ju r is d ic t io n

13 On the question  o f lia b ility  he a g reed  with th ose  delegation s w hich 
favoured  the adoption o f a system  o f resp on sab ilite  ob jective  based on the 
concept o f r isk  but the adoption of that princip le  did not im ply the deletion 
o f  paragraph  2 P aragraph  2 should be am ended not deleted  b eca u se  
p ra ctice  showed that there w ere  v e ry  few  cou ntries w hose law adhered to 
the p r in cip le  o f  resp on sa b ilite  ob je ct iv e  without adm itting th ree  p o ss ib le  
exceptions fo rce  m ajeure act o f a th ird  party (fait d'un t ie rs ) and act of 
the v ictim  (fait de la vietim e) Paragraph 2 re fe rre d  to acts o f the victim  
But it re fe rre d  to "fau lt" without making any distinction  between fault with 
m alicious intent (faute dolosive ou delictuelle) and negligence or the failure 
to fo re se e  what should have been  fo re se e n  and th e re fo re  under the text 
as it stood  both types o f fault cou ld  be invoked to red u ce  the lia b ility  o f 
the op era tor  and to lay  upon the v ic t im  a sh are  o f the lia b ility  He was 
th erefore  m favour o f those amendments which provided that the operator 's  
liability should be reduced - not elim inated - m the case of m alicious intent 
(faute dolosive)
14 On the question o f ju risd iction  he favoured  those am endm ents which 
suggested  rep lacing  re fe re n ce  to the com petent cou rt by re fe re n ce  to the 
cou rt o f the InstaUation State The com petent court would presu m ably  be 
the court o f the country where the incident took place but the victim  might 
be a national of a third State As it was the aim o f the Convention to make 
op era tors  so le ly  liab le  it was the cou rt o f the o p e ra to r 's  State - the In
staU ation State - which should have ju r isd iction
15 Mr COLOT (Belgium ) and Mi PAPA THAN ASSIOU (Gi eece ) withdrew 
their amendments in the light of the com m ents that had been made
16 The^CHAIRMAN said  that three e lem ents a ro se  fo r  d is cu ss io n  m 
con nection  with the next group o f am endm ents -  those o f the United States o f 
A m erica  (CW/l 1 No l a n d l l /C o r r  1) A ustria  (CW/26 No 2) Japan(CW/41) 
the Netherlands (CW/67) and the United Kingdom (CW /1 am endm ent55) They 
w ere the degree o f fault of the injured party whether the com petent court 
had d iscretion  o r  a mandatory duty to re liev e  the operator o f liab ility  and 
w hether such r e l ie f  should take the form  o f p a rtia l red u ction  o r  o f  tota l 
exoneration  He invited the C om m ittee to hold a gen era l debate on the 
question of the degree of fault on the pait of the victim  after which he would 
put the Netherlands Austrian and Japanese amendments to the vote in that 
o rd e r  The United States am endm ent which ra ised  the question  whether 
the cou rt had d is cre t io n  o r  an ob ligation  w ould then be d is cu sse d  and 
finaUy the United Kingdom amendment which ra ised  the question whether 
the o p e ra to r 's  lia b ility  should only be red u ced  o r  totaU y e lim in ated
17 M r COPPENS (N etherlands) sa id  that the N etherlands am endm ent 
ra ised  a fourth point nam ely that op era tors  should be exonerated  only m 
the case  o f an act o r  om ission  done with intent to cause damage on the part 
o f an individual
18 The CHAIRMAN said  that point cou ld  be dealt with at the end o f  the 
d iscu ss ion
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19 Mr BRATUSJ (Union o f Soviet Socialist Republics) said that if damage 
was the resu lt o f  an intentional act on the part o f the v ict im  it w ould not 
be con tra ry  to the p r in c ip le  o f  absolute lia b ility  that the op e ra to r  should 
be wholly relieved  of liability If however damage was due to gross negli
gence on the part o f the v ic t im  it w ould be e x ce s s iv e ly  harsh  to deprive 
him  o f a ll p oss ib ility  o f indem nity but m that ca se  the cou rt should have 
the right to  redu ce the o p e ra to r 's  liab ility  That would be m a ccord a n ce  
with Soviet law which re cog n ized  the p rin cip le  o f "m ixed  lia b ility "
20 He accord in g ly  supported  the A ustrian  am endm ent
21 M r EDLBACH ER (A ustria) sa id  that he was not opposed  to the sub
stance o f paragraph 2 but to the w ord "fault" which ran counter to the two 
p rin cip les  on which the Convention was based those o f channelling and of 
cau sa l liab ility  Fault on the part o f the operator did not a lter the degree 
o f his liab ility , not did fault on the part o f a third party In any case  third 
parties could not be liable It was th ere fore  il lo g ica l to introduce the con 
cept of fault into the relations between the operator and the victim
22 In English the concept o f fault was very  wide and covered  both "faute 
lou rd e " (or " d o l") and "faute le g e r e " and even m inor irregu la rities  which 
w ere  not s tr ic t ly  speaking " fa u tes" at a ll The con cep t o f fault r e fe r r e d  
to in paragraph 2 should therefore be lim ited to intentional acts and gross 
negligence
23 The A ustrian am endm ent m et the point which the A ustrian  and other 
delegations had had in m ind m  reserv in g  their positions with regard  to the 
decision  to delete paragraph 6 o f A rticle II1 in that it would give the com 
petent courts the right to transfer liab ility  to a th u d  party who had caused 
a nuclear incident by intentional act or seriou s negligence
24 Mr PECK (United States o f A m enca) said that A rticle  II paragiaph 5 
of the B russels Convention l e f e n e d  to damage 1 esulting vh o llj or partially 
from  an act or om ission done with intent to cause damage" The delegations 
which had con s id ered  the p rob lem  at B ru sse ls  had found that w ording 
adequate and he saw no reason  why s im ila r  w ording should  not be taken 
over into the presen t Convention
25 It was not the p u rpose  o f  the United States am endm ent to exon era te  
operators if  other persons w ere at fault except if  an elem ent of intent were 
p resen t The pu rpose  o f the C on feren ce  was to find a com m on  language 
which would be acceptable to every  type o f legal system  and treat aH countries 
equitably He thought his amendment was equitable in that sense
26 Mr PHUONG (V iet-N am ) did not think that the wording of paragraph 2 
should stick too c lose ly  to Article II paragraph 5 of the B russels Com ention 
In his view the words "an act or om ission  done with intent to cause damage" 
were confusing
27 He supported the Austrian amendment which would safeguard the prin
cip le o f the absolute liability  ol the operator while affording him protection  
m the event o f intentional acts o r  g ro ss  n eg ligence by the p erson  who had 
su ffered  the damage
28 Mr RUEGGER (Switzerland) shared m princip le  the view  of the Italian 
delegation that the point under d iscussion  was one o f the essentia l points in 
the C onvention The n e ce ss ity  o f  m aintaining an excep tion  based  on the

1 9th m eetin g  paras 75 and 76
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fault o f the v ict im  was gen era lly  con ced ed  not on ly to sa fegu ard  the 
op era tor 's  interests but a lso  to ensure that innocent v ictim s would not have 
to share dam ages with v ictim s who had caused o r  aggravated damage by a 
w ilfu l act o r  g r o s s  n eg ligen ce  The N etherlands am endm ent was too 
r e s tr ic t iv e  and he p re fe r re d  the A ustrian  am endm ent the scop e  o f which 
was not lim ited  to individuals and which a lso  included the concept o f g ro ss  
negligence The consequences o f g ross  negligence w ere widely recognized 
P ublications o f the International Labour O rganisation  had shown what the 
e ffects  o f negligence could  be and p erson s guilty o f such negligence should 
be d eterred  not only by leg a l sa n ction s but by the lo s s  o f ce rta in  righ ts
29 Mr KENT (United Kingdom) said that as already indicated his dele
gation could not support any of the p roposa ls under discussion  In its view 
it should be left to each State to decide whether or not the national law should 
provide that fault on the part of the v ictim  should not preclude the recovery  
o f com pensation from  the operator
30 Mr COPPENS (Netherlands) thought it log ica l that the operator should 
not pay com pensation  to a v ictim  who had w ilfu lly  caused  the damage but 
the p rin cip le  o f absolute liab ility  had been accep ted  in the Convention and 
consistency  must be maintained The Netherlands amendment follow ed the 
solution  adopted in the B ru ssels  Convention He w ondered if  it would help 
i f  it w ere m od ified  by rep lacing  the w ords "exon erate the op era tor  whoHy 
o r  partia lly  from  his liab ility  to such individual" by the w ords "reduce the 
amount o f com pensation  re co v e ra b le  in re sp e ct  th e re o f"  taken from  the 
United Kingdom  am endm ent
31 Mr SUONTAUSTA (Finland) pointed out that there could be no exception 
to  the p r in c ip le  o f absolu te  lia b ility  M o re o v e r  the question  being d is 
cussed involved a purely legal rule and was not a socia l question For those 
reasons his delegation was in favour o f the basic text contained in document 
C N -12 /2
32 Mr ZALDIVAR (Argentina) supported the Austrian amendment which 
w as fuUy sa tis fa cto ry  from  the point o f v iew  o f A rgentine le g is la tio n  and 
ju rispru d en ce
33 Mr COLOT (Belgium ) was anxious that paragraph 2 of Article III should 
not contradict the p rin cip le  adopted m paragraph 1 o f  the sam e a rtic le  and 
th e re fo re  supported  the N etherlands am endm ent as it stood  o r  m od ified  
as suggested  by its author
34 M r STEPHENSON (South A fr ica )  su ggested  that th ere  shou ld  be 
exoneration m respect of dolus in the case  of a ll legal persons but that there 
should be exoneration in respect of negligence only in the case of individuals
35 M r KENT (United K ingdom ) poin ted  out that the con cep t o f g r o s s  
negligence was not recogn ized  in English law and that the Austrian proposal 
caused certain difficu lties for the United Kingdom and other countries having 
the English system  of law M oreov er  the concept o f g ro s s  negligence or 
faute lourde meant different things in different countries For those reasons 
the A ustrian p rop osa l was the least a ccep tab le  o f th ose under d iscu ss ion
36 M r E D LBA CH ER  (A u stria ) poin ted  out that the con cep t o f  g r o s s  
negligence was included m other international agreem ents There seem ed 
no good reason  th erefore why it should not be included m the present Con
vention The United Kingdom delegate had stated that the concept o f g ross
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n eg ligen ce  was unknown in E nglish  law but it was a lso  tru e  that E nglish  
law  did not have the concept o f  fault
37 Mr VERGNE (France) said he had som e sympathy with the Netherlands 
amendment but p re ferred  the United States amendment though as it re ferred  
to nuclear damage resulting w holly or partially from  an act or om ission  it 
should a lso  provide like the Netherlands amendment fo r  whole o r  partial 
exoneration  from  liab ility
38 The CHAIRMAN after recaH ing his rem a rk s  regard in g  the o rd er  m 
w hich the variou s am endm ents w ere  to be put to the vote said  that as no 
form al p roposa l had been made for modifying the wording of the Netherlands 
amendment (C W /67) he would put it to the vote in the form  in which it had 
been  subm itted  on the understanding that the v o te  re la ted  so le ly  to the 
question what should be the criterion  laid down for the establishment of fault
39 T here w ere 12 vo tes  m favour and 19 against with 10 abstentions The 
Netherlands amendment was r e je c te d
40 The CHAIRMAN then put the Austrian amendment (CW /26 No 2) to the 
vote likew ise in so far as it con cern ed  the cr ite r ion  for the establishm ent 
o f fault
41 T here w ere  24 vo tes  m favour cind 12 against with 5 absten tions The 
Austrian am endm ent was approved  on the basis  indicated by the Chairman
42 The CHAIRMAN announced that the Japanese amendment was withdrawn 
and caHed fo r  speakers on the United States am endm ent (C W /11 No 1 and 
l l /C o r r  1) which was substantiaHy to substitute the w ord  "shaH " fo r  the 
w ord "m ay"
43 Mr PECK (United States o f A m erica) stated that the principle of absolute 
liab ility  had been adopted and certa in  norm s had been agreed  to regarding 
the type o f fault which would exonerate the op era tor  It should th ere fore  
be mandatory for the cou its to apply the lelevant pro\ lsions of the Con\ ention 
in the manner decided by the C onfeience
44 With regard  to the pomt ra ised  by the French delegate his delegation 
w as con vin ced  that there should be com plete  exon eration  m  the ca se  o f a 
w ilfu l act or om ission  but was prepared  to accept com plete  or partia l 
exoneration  m the case  o f g ro ss  negligence if a m ajority  o f the C onference 
so desired  The words "whoHy or pa itia lly " should accordingly be inserted 
after the w ords "shaH exonerate the operator"
45 Mr SCHMID (Austria) thought it would be v e iy  difficult to prove intent 
in the kind o f ca se  envisaged It a ccord in g ly  seem ed  m ore  appropriate to 
him  to g ive  the cou rts  a d is c re t io n a ry  ra th er than a m an datory  pow er
46 M r ROGNLIEN (N orway) opposed  the United States p ro p o sa l on the 
ground that it was too  detailed  and ca te g o r ica l T here  w ere  ca se s  e g 
w here dam age was caused  by a young ch ild  in which there was intent but 
in w hich som e  com pen sation  m ight n everth e less  be just and reason ab le
47 The CHAIRMAN put to the vote the United States am endm ent (CW /11 
No 1 and l l / C o r r  1) as oraH y m od ified  by the United States delegate
48 T here w ere 6 v o te s  m  favour and 14 against with 21 abstentions The 
am endm ent was r e je c te d
49 Introducing the United K ingdom  am endm ent (C W /l  am endm ent 55) 
M r KENT (United Kingdom) explained that the purpose was to ensure that 
each State had the right to decide for itse lf whether a victim  who was guilty
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o f fault would be precluded from  obtaining com pensation from  the operator 
Therefore  the proposed  amendment was not substantially different from  the 
basic text but was rea lly  only a m atter o f drafting
50 The CHAIRMAN said  the amendment would accord in gly  be re fe rre d  to
the Drafting C om m ittee and requ ested  the C om m ittee to revert to the
Netherlands amendment (C W /67) m so  far as it con cern ed  the substitution 
o f the w ord  "individual" for the w ord "p erson "
51 Mr BERTELS (N etherlands) stated that his de lega tion 's  p re fe ren ce  
fo r  the w ord "individual" was connected with the concept o f intent to cause 
nuclear damage but the adoption o f the Austrian amendment adding the con
cept of g ross  negligence had changed the position  and his delegation wished 
to withdraw its p rop osa l
52 Mr ROGNLIEN (Norway) tnought that the personal fault of the individual 
unlike the fault o f a lega l person  was som ething tangible from  which con
sequ en ces to the individual cou ld  be seen  to  flow  naturaHy and p ro p e r ly  
He th ere fo re  w ished to re in trod u ce  the N etherlands p ro p o sa l
53 Mr JARVIS (Canada) supported the rem troduction  o f the Netherlands 
proposa l as he felt that the use of the word "p erson " in the context of intent 
and g ross  negligence might cause great d ifficu lties m the application o f the 
Convention If the application of the paragraph was lim ited to the individual 
the Convention would be departing as little  as p oss ib le  from  the prin cip les 
o f absolute liab ility  and channeUing
54 Mr BRATUSJ (Union o f Soviet S ocia list R epublics) p re fe rred  to keep 
the word "person " which would mean either a legal person or an individual 
Under Soviet law the fault of a lega l p erson  and that o f an individual w ere 
re cog n ized  equally  and there was no p rob lem  with reg a rd  to  the fault o f a 
le g a l p e rso n  w hich w as trea ted  as the fault o f  the sep a ra te  ind ividuals 
con cern ed
55 M r NORDENSON (Sweden) fu lly supported the Netherlands p rop osa l 
now reintroduced by the Norwegian delegation While Swedish law recognized 
the v ica r iou s  lia b ility  o f which the Soviet delegate had spoken he did not 
think that the liab ility  o f a leg a l p erson  should apply in the p articu lar  fie ld  
o f liab ility  for  nuclear damage
56 M r PE C K  (United States o f  A m e r ica ) though sym pathizing with the 
v iew s o f  the p rev iou s  speak ers p re fe r r e d  the w ord  "p e rs o n "  to the w ord  
"ind iv idual"
57 Mr EDLBACHER (Austria) fully agreed with the Soviet delegate Views 
d iffe re d  as to w hether a le g a l p e rso n  cou ld  com m it a fault and s in ce  the 
leg is la tion  o f certa in  countries treated  leg a l p erson s  and individuals alike 
no d istinction  should be m ade m  the C onvention He th e re fo re  supported 
the m aintenance o f the b a s ic  text
58 M r SEV ClK  (C zech oslova k ia ) gave a s p e c if ic  exam ple  in support o f
the v iew  that a le g a l p e rso n  cou ld  be held  lia b le  fo r  g r o s s  n eg ligen ce
59 The CHAIRMAN put to the vote the Netherlands p rop osa l reintroduced
by the delegate o f Norway to substitute "individual" fo r  "p e rso n " m p ara 
graph 2 of A rtic le  III
60 T here w ere 10 v o tes  m favour and 20 against with 10 abstentions The 
p rop osa l was r e je c te d
61 M r RAO (India) noted the phrase "in  a ccord a n ce  with the p rov is ion s
o f  its law " T here  had been no vote o r  d ec is ion  on that ph rase  though it
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had been om itted in the Netherlands and United States amendments Would 
it be interpreted  as m eaning that cou rts  would apply the paragraph only i f  
the m atter was prov ided  fo r  m  the national law o r  that States ratifying the 
C onvention w ould be req u ired  to  enact le g is la tio n  to b rin g  the paragraph  
into e f fe c t9
62 The CHAIRMAN said he understood from  the Netherlands and the United 
States delegations that they had co n s id e re d  the o m iss io n  o f  the w ord s  "in  
accordance with the prov isions o f its law " as a purely  drafting m atter The 
question  ra is e d  by the Indian delegate w ould  be r e fe r r e d  to  the D rafting 
C om m ittee
63 He then put to the vote paragraph  2 as a w hole as am ended by the 
A ustrian  am endm ent (C W /26 No 2)
64 T here w ere  30 vo tes  m favour and 4 against with 6 abstentions P ara
graph 2 was approved  su b ject to being r e fe r r e d  to the Drafting C om m ittee

Paragraph 3

65 The CHAIRMAN said the firs t  group o f am endm ents w ere those which 
sim ply  p rop osed  to delete the w ords "o r  a grave natural d isaster o f  an ex 
ceptional ch aracter" namely the UnitedStates amendment (CW/1 amendment 63) 
and the P hilipp ines am endm ent (C W /1  am endm ent 60) A nother group 
com prised  those proposing addition of a specia l clause relating to that point 
nam ely the Japanese amendment (CW /42) and the United Kingdom amendment 
(CW /1, amendment 62) Once that point had been disposed of further points 
to be d iscussed  were whether exoneration from  liability should be mandatory 
or  not and whether national leg islation  might elim inate certain  exonerations
66 Mr ULMAN (United States o f A m erica ) stated that the purpose of the 
United States amendment was to bring the text into line with the basic prin 
cip le  o f absolute lia b ility  P aragraph  3 p rov id ed  fo r  excep tion s to that 
p rin cip le  and its scop e  should th ere fore  be as narrow  as p oss ib le  and 
m axim um  p rotection  should be ensured fo r  the v ict im s o f nuclear damage 
The w ords it was proposed  to delete w ere vague in content and might offer 
an undesirable loophole M oreover they might involve litigation and it was 
the opinion o f h is delegation  that litigation  under the Convention should be 
lim ited  as far as p oss ib le
67 M r RITCHIE (United Kingdom ) said  that from  his d e lega tion 's  point 
o f  v iew  there was no ob je ct ion  to deleting the re fe r e n c e  to grave  natural 
d isa sters  but the United Kingdom amendment sought to take the view s of 
other cou ntries into consideration
68 Mr JARVIS (Canada) felt that making an exception  in respect o f grave 
natural d isa s te rs  w as departing from  the p r in c ip le  o f  absolu te  lia b ility  
In his view  m oreover the m atter o f exceptions should be dealt with in the 
Convention and not left to the action o f national leg isla tu res
69 Mr OHTA (Japan) thanked the United Kingdom delegate for his remarks 
Japan was subject to earthquakes and was neverth eless in a position  to ex 
ploit nuclear pow er Earthquake dam age was not included in an ord inary  
Japanese insurance policy  and if the operator was not excluded from  liability 
under the Convention in respect o f a nuclear incident caused by an earthquake 
he would be p la ced  m  an im p o ss ib le  p os it ion  with re g a rd  to  the fin an cia l 
security  He stressed  that his delegation had in mind only catastrophic and
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com plete ly  un foreseeab le  earthquakes such as the 1923 earthquake which 
had destroyed  a lm ost h a lf o f T okyo He w ould retu rn  at a la te r  stage to 
the question o f the law o f the Installation State The first paragraph o f the 
Japanese amendment was m odelled on A rticle  VIII of the B russels Convention 
but by way of co m p ro m ise  the secon d  paragraph  m ade it p o ss ib le  fo r  the 
InstaUation State i f  it so wished to make the operator liable in respect of 
nuclear damage due to a grave natural d isaster
70 Mr EDLBACHER (Austria) was m favour o f the United States amend
ment Thanks to the techn ica l m easu res taken there would be few nuclear 
incidents in n orm a l conditions and s e r io u s  dam age w as m ost lik e ly  to be 
caused by natural d isasters  The m ore  an undertaking was dangerous and 
su b ject to natural d isa ste rs  the m ore  the p r in c ip le  o f exon eration  should 
be redu ced
71 M r RUEGGER (Sw itzerland) p re fe r re d  to m aintain the b a sic  text as 
p roposed  by the Panel o f E xperts in 1959 Swiss leg is la tion  was based on 
that form ula and would be difficu lt to change The present Convention was 
the firs t  on the sub ject and could  not m ake p rov is ion  fo r  everything The 
C onference should not be too am bitious and he p roposed  that the basic  text 
m  document C N -1 2 /2  be maintained
72 M r TAGUINOD (P h ilipp ines) o b serv ed  that the p rob lem  involved  m
deciding whether or not to delete the phrase "o r  a grave natural disaster of 
an exceptional ch a ra cte r"  was that o f deciding on whom the burden o f lo ss  
arising from  fo rce  m ajeure should fall He felt that the loss  resulting from  
dangerous but s o c ia lly  d esira b le  a ctiv ities  should be borne by the party 
best able to bear them w here both p a rties  w ere  without fault His d e le 
gation a lso  felt that the lo s s  should be borne by the party which had in tro
duced the r isk s  from  w hich dam age resu lted  It should a lso  be taken into 
account that in ca ses  o f grave natural d isaster the m eans o f preventing the 
damage lay ex c lu s ive ly  with the op era tor  F or  that reason  h is delegation  
was in favour of deleting the words "grave natural d isaster o f an exceptional 
ch aracter"
73 Mr RAO (India) con sidered  that sin ce  the C onferencs had adopted the
p rin cip le  o f absolute liab ility  that p r in c ip le  should not be su b ject to e x 
cep tions As the paragraph  stood  it opened  the d oor  to any am ount o f 
excep tion s
74 Mr FABIAO (B razil) was a lso  in favour o f deleting the w ords m
question

The m eetin g  r o s e  at 6 20 p  m
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TW ELFTH  MEETING 

Thursday 9 M ay 1963 at 10 10 a m 

Chairm an M r McKNIGHT (A u stra lia )

CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 

REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN 12/2) (continued)

A r tic le  III

Paragraph 3 (continued)

1 The CHAIRMAN invited the C om m ittee to resum e con sideration  o f the 
p rop osa l to delete the w ords "o r  a grave natural d isaster o f  an exceptional 
ch a ra cter"
2 Mr HARDERS (Australia) supported the objections to those amendments 
expressed  by the delegate of Japan The principle of absolute liability must 
not be ca rr ie d  too  far The rem ainder of paragraph 3 already aHowed ex 
cep tions in ca se  o f a rm ed  con flic t  invasion  c iv i l  w ar and in su rrection  
No convincing argum ent had been  adduced against the exception  fo r  events 
over which man had no con trol The w ords "grave  natural d isa ster" would 
not ra ise  d ifficu lties  o f  in terpretation  s in ce  the com petent cou rts  would 
understand the circum stances D iscretion should be given to the State which 
might be the InstaHation State to apply the provision
3 F or the redrafting o f paragraph 3 his delegation p re fe rred  the United 
Kingdom proposa l (C W /l amendment 62) to the Japanese proposal (CW/42)
4 M r STEPHENSON (South A fr ica ) endorsed the view s expressed  at the 
p rev iou s m eeting by the delegate o f Sw itzerland The law o f  South A fr ica  
a lso  provided fo r  the contingency o f grave d isaster The advice of the South 
A frican  insurance experts was that i f  the r isk s  o f grave  d isaster w ere to 
be covered  under the Convention the insurance prem ium s would have to be 
con sid era b ly  h igher h is G overnm ent w ould not w ish  to p la ce  that burden 
on the industry
5 M r NA NAGARA (Thailand) noted a ce rta in  la ck  o f  in te rest in the 
top ic  M ost countries probably  found th em selves m ore  fortunately p laced  
than fo r  instance Japan w hich had to  liv e  under the threat o f dreadfu l 
natural catastrophes His delegation supported the Japanese plea to retain 
the re fe ren ce  to "grave  natural d isa ste r" A bsolu ie liab ility  was an ideal 
which m rea l life  cou ld  like a ll ideals be approached but never quite 
attained The aim  should be to ensure that exceptions w ere as fa ir  rather 
than as few  as p oss ib le
6 The C om m ittee had a lready  a ccep ted  m  paragraph  2 the com p lete  or 
partia l exoneration  o f the op era tor from  liab ility  w here damage was w ilful 
o r  due to g ro ss  negligence and would presum ably accept the other exceptions 
listed  in paragraph 3 If war w ere considered a fair exception on the ground 
that the responsib ility  for it feH on the nation as a whole the operator could 
not be held m ore  responsible m case  of a grave natural d isaster for it was 
humanly possib le  to prevent war but not to prevent an earthquake
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7 The Convention must ensure a ll p oss ib le  p rotection  fo r  the public but 
should not im pose on the operator an unreasonable or undefined bui den which 
would cripple the development of peaceful uses of atom ic energy in countries 
such as Japan Insurance co v e r  against natural d isa ster  as against war 
would be exorbitant if  indeed it cou ld  be obtained at a ll
8 The CHAIRMAN put to the vote the proposa l made by various countries
(CW /1 amendments 58 60 and 63) to delete the w ords "o r  a grave natural
d isaster of an exceptional ch a ra cter"
9 T here w ere  7 v o tes  m  favour and 24 against with 7 absten tions The 
p rop osa l was r e je c te d
10 The CHAIRMAN invited the C om m ittee to con s id er  next the Japanese 
p roposa l (C W /42) and the United Kingdom proposa l (C W /l am endm ert 62) 
The first paragraphs of those proposals and the Canadian amendment (CW/1 
amendment 58) w ere in alm ost identical term s
11 M r JARVIS (Canada) w ithdrew  the Canadian am endm ent m  v iew  o f 
the suggested  o rd e r  o f voting
12 Mr RITCHIE (United Kingdom) pointed out that the re feren ce  to rev o 
lution and rebeU ion  m the firs t  paragraph o f the United Kingdom  p rop osa l 
did not appear in the Japanese text His delegation  had thought that the 
w ords "w ar h os tilit ie s  c iv i l  w ar o r  in su rre c t io n "  m ight not c o v e r  a ll 
occa sion s  on which law and ord er might break down Subject to that addition 
which he would not p ress  the first paragraph of the United Kingdom proposal 
like the Japanese proposal follow ed A rticle  VIII of the B russels Convention 
It would be best to exonerate the operator absolutely m the exceptional 
circu m stances sp ecified
13 Mr MAURER (United States o f A m erica ) held that the present text of 
paragraph  3 b a rrin g  exon era tion  u n less  the law  o f  the com peten t cou rt 
sp ec ifica H y  p r e s c r ib e d  it w ould a ffo rd  g re a te r  p ro te c t io n  to v ic t im s

14 Mr SCHEFFER (Netherlands) supported the Japanese proposal because 
he con sidered  its re feren ce  to the law o f the InstaHation State m ore appro
priate than the re fe ren ce  m the United Kingdom p rop osa l to  the law o f the 
com petent court
15 M r YAMANO (Japan) said  that in his v iew  the InstaHation State was 
obviously the country best inform ed of the possibili+y and results o f nuclear 
in cidents, and w as th ere fo re  com petent to leg is la te  on the exon eration  of 
op era to rs  If a d isa ste r  took  p la ce  m  the country  w here the n u clear I n 
staUation was situated the law of the InstaUation State and that of the com 
petent court would be the sam e A nuclear incident involving m a teria l m 
transit might take place in a country whose law did not exonei ate an operator 
from  liability
16 M r RITCHIE (United Kingdom ) a greed  that in resp ect of fixed  in
stallations there was normaUy no difference between the law o f the competent 
cou rt and the law  o f the InstaU ation State there m ight be a d iffe ren ce  m 
cases concerning transport of m aterials His delegation had used the words 
"the com petent c o u rt"  becau se they appeared m  paragraph  3 o f the Inter
governm ental C om m ittee 's  text and a lso  becau se  it had based  the second  
paragraph  o f its p ro p o sa l (paragraph  3A) on A r t ic le  IX o f the P a r is  
Convention
17 M r SUONTAUSTA (Finland) su pported  the Japanese p ro p o s a l
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18 The CHAIRMAN put the secon d  paragraph  o f the Japanese p rop osa l 
(C W /42 paragraph  3A ) to the vote
19 T here w ere  28 v o tes  m favou r and 6 against with 8 absten tions The 
paragraph was approved
20 The CHAIRMAN said that the approval of that part of the Japanese p ro
p osa l made it unnecessary  to vote on the rem aining amendments The 
Philippines and South A frican  am endm ents (C W /l amendments 59 and 61) 
might be re fe rre d  to the Drafting C om m ittee
21 He then put to the vote the f ir s t  p aragraph  o f the Japanese p ro p o sa l 
(C W /42  paragraph  3)
22 T h ere  w ere  40 v o te s  m  fa vou r  and none against with 3 absten tion s  
The paragraph  was approved

Paragraph  4

23 The CHAIRMAN observed  that the United States o f A m erica  had with
draw n its am endm ent (C W /l , am endm ent 64) He a cco rd in g ly  p rop osed  
that paragraph  4 be r e fe r re d  to the D rafting  C om m ittee

24 The p ro p o sa l was adopted  unanim ously  

P aragraph  5

25 M r JARVIS (Canada) ob serv ed  that paragraph 5 was c lo s e ly  rela ted  
to the amount to be determ ined under A rtic le  IV paragraph 1 He th ere 
fo r e  m oved  that its con sid era tion  be d e fe rre d  until that amount was 
determ ined
26 M r M AU RER (United States o f A m e r ica ) a greed  with the Canadian 
delegate m respect of sub-paragraph (b) but thought that sub-paragraph (a) 
could be considered  im m ediately
27 The CHAIRMAN put the Canadian m otion to the vote
28 T here w ere 9 vo tes  m favour and 15 against with 19 abstentions The 
m otion was r e je c te d
29 M r C OLOT (B elgium ) said that the purpose o f h is d elegation 's
amendment (C W /1 8 /R ev  1 No 2) was to c la r ify  the present vague wording 
S ub-paragraph  (a) should sp e c ify  that the p ro p e r ty  con ce rn e d  w as m  the 
operator 's  care or under his con trol M oreover paragraph 26 of the Inter
governm ental C om m ittee 's  report (C N -12 /2  page 47) stated that the dele
gates of France the F edera l Republic o f Germ any and the United Kingdom 
had re co rd e d  th e ir  ob je ct ion  to the w ord ing o f the fin a l part o f sub- 
paragraph  (a) and had su ggested  w ording along the lin es o f  the B elgian 
am endm ent
30 Mr BRATUSJ (Union o f  Soviet S ocia list R epublics) asked whether the 
Belgian delegation  had om itted deliberate ly  any re fe re n ce  to the nuclear 
installation itse lf
31 M r COLOT (B elgium ) sa id  that the w ords had been  om itted inadver
tently from  the Belgian amendment
32 M r M AURER (United States o f A m e rica ) co n s id e re d  that the Inter
governm ental C om m ittee 's text was c le a re r  than either the Belgian amend
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ment o r  the United Kingdom  am endm ent (C W /l am endm ent 67) The 
p rin cip a l d iffe ren ce  lay  in the w ords "any p rop erty  on the s ite  o f that in
stallation which is  used  o r  to be used in connection  with that installation" 
The Belgian amendment re fe rre d  only to property  in the ca re  or under the 
co n tro l o f the o p era tor  and m ight lead  to litiga tion  and con fu sion  The 
orig ins 1 text m o re o v e r  dealt with a situation w here the p rop erty  on the 
s ite  rep resen ted  an insurable  item
33 Mr TREVOR (United Kingdom) said that the object o f his delegation 's 
amendment was to cov er  such property  as for instance ^vehicles belonging 
to w ork ers  o r  v is ito r s  and th e re fo re  not m  the cu stod y  o f  the op era tor
34 Mr NORDENSON (Sweden) said he could support the Belgian amendment 
which was sim ilar in substance to his own amendment (C W /l amendment 66)
35 M r M AURER (United States o f A m erica ) said  that in his country the 
veh icles to which the United Kingdom delegate had re ferred  could be insured 
on the site
36 M r RAO (India) pointed out that the o r ig in a l text o f  the paragraph 
unlike the United Kingdom Swedish and Belgian amendments did not re fer  
to the operator The definition o f an operator in A rtic le  I m ade it obvious 
that he might be con cern ed  only with a sm all part o f the installation  The 
Indian delegation p re ferred  the original text for it believed that all property 
on the site of the installation should be covered
3 7 The CHAIRMAN put the B elgian  am endm ent to su b -p aragrap h  (a) 
(C W /l8 /R e v  1 No 2) to the vote
38 T here w ere 15 vo tes  in favour and 16 against with 14 abstentions The 
amendment was r e je c te d
39 M r M AURER (United States o f A m e rica ) sa id  that h is d e leg a tion 's  
am endm ent (C W /11 No 2) m ight be r e fe r r e d  to the D rafting  C om m ittee
40 The CHAIRMAN said that the United Kingdom amendment and that part 
o f the Swedish amendment relating to sub-paragraph (a) had been d isposed  
o f by the vote on the Belgian amendment The Belgian amendment to sub- 
paragraph (b) would be con sid ered  under A rtic le  IV paragraph 1
41 The C om m ittee should now con s id er  the Swedish am endm ent (C W /l 
amendment 66) m  so  far as it rela ted  to the introductory  w ords o f the 
paragraph
42 Mr NORDENSON (Sweden) said that the purpose o f his amendment was 
to make it c lea r  that the liab ility  o f the operator h im se lf was excluded not 
only m the Convention but also under aH rules of the law of torts Persons 
other than the operator who ca rr ied  nuclear m ateria ls w ere covered  by the 
general exclusion  in A rtic le  II paragraph 5
43 The Swedish delegation thought that the provision  appearing in A rticle II 
paragraph  3 o f  the B ru sse ls  C onvention  shou ld  be extended  to  fixed  in 
sta llations U nless liab ility  w ere  thus channeHed the op era tor  would be 
com peH ed to maintain double coverage  which would be highly undesirable
44 M r G A ZD IK  (International A ir  T ran sport A sso c ia tio n ) speaking at 
the invitation o f the Chairman said that IA TA 's understanding of A rticle  III 
paragraph 5 read with A rticle  II paragraph 5 was that a ir ca rr ie rs  could 
re cov er  for  damage caused to the a ircra ft by the operator It had therefore 
been somewhat disturbed by the statement in paragraph 61 o f the Secretariat's 
com m ents on the Draft Convention (C N -12 /3 ) that Contracting Parties might 
by legislation  perm it owners o f the means o f transport on which the nuclear
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m a ter ia l was c a r r ie d  at the tim e  o f the incident to c la im  from  the liab le  
operator com pensation for  damage to the m eans of transport No reference 
was made to the Convention and his associa tion  believed  that som e ju r is 
d iction s m ight in terp ret the com m en t to m ean that the C onvention  w ould 
preclude an a ir  ca r r ie r  from  recoverin g  for nuclear damage resulting from 
an act or negligence o f the operator
45 F or exam ple if  a shipment from  a nuclear mstaUation caused nuclear 
damage m an a ir  ca r r ie r  owing to faulty packing and passengers, shippers 
and certa in  o b je c ts  on the ground  su ffe red  dam age and the a ir c ra ft  was 
destroyed , the pa ssen gers , sh ippers and ow ners o f the p roperty  on the 
ground would have a right of action against the operator under the Convention 
and the a ir c a r r ie r  would a lso  have a right o f action based on ordinary tort 
law a contract or an indemnity agreem ent
46 If the Swedish amendment w ere adopted how ever that situation would 
change m ateriaH y fo r  its  e ffe c t  w ould be to e lim in ate  the a ir  c a r r ie r 's  
right of action  against the op era tor under ord inary  tort law A ccord in gly  
the am endm ent went m uch fu rth er than the C onvention it s e lf  s in ce  it 
a ffected  aH lia b ility  fo r  n uclear dam age Its resu lt w ould be that a ir  
c a r r ie r s  with expensive equipment would ca rry  dangerous m ateria l without 
any recou rse  against the operator
47 It might be said that the solution lay in taking out insurance or m con
tra ctu a l o r  indem nity p ro v is io n s  It w as weH known h ow ever that the 
insurance m arket was lim ited  even if  som e insurance w ere  available it 
would be lim ited or not available at aU after one or two catastrophic losses  
The Swedish amendment might a lso  have the e ffect o f making an indemnity 
agreem ent invalid  in law
48 It should be borne in m ind that m  the near future a very  large num ber 
o f shipm ents would be cov ered  by the Convention which would thus relate 
to m any a ir cra ft  and not to the few  n u clear ships to  w hich the B ru sse ls  
Convention re fe rre d  In the pred ictab le  future every  a ircra ft would at one 
tim e or another probably  ca rry  certa in  quantities o f nuclear m ateria l and, 
if  the Swedish amendment w ere adopted would be exposed  to r isk  without 
subrogation  and without right o f re co v e ry
49 In his a s so c ia t io n 's  opin ion  the C onvention should c le a r ly  state the 
princip le  that it did not re lieve  the operator of any liability  under ordinary 
tort law or under contractual arrangem ents fo r  nuclear damage caused to 
m eans o f tran sport by nuclear incidents The p r in cip le  w as not new and 
had a lready been partiaU y adopted in paragraph  4
50 Mr KEAN (International C iv il Aviation Organization) speaking at the 
invitation o f the Chairm an said  that his o rgan iza tion 's  approach  d iffered  
from  that o f IATA since ICAO was not an organization  of a ir  c a r r ie r s  but 
was con cern ed  with ensuring that the nuclear industry was not deprived of 
available m eans o f transport by a ir  An e ffect o f the Swedish amendment 
would be to prevent nuclear op era tors  from  agreeing with the a ir c a r r ie r  
to indemnify him for nuclear damage to the a ircra ft o r  at least to make an 
indem nity agreem ent unen forceable  becau se  the op era tor  was preclu ded  
from  incurring liab ility  He was sure that that was not the re a l intention 
o f the Swedish amendment for operators should be free  to give the ca rr ie r  
a contractual indemnity if  ca rriage  by a ir w ere to rem ain available
51 Mr MAURER (United States o f A m erica ) pointed out that the intention
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o f  the Intergovernm ental C om m ittee had m ere ly  been  to exem pt operators 
from  lia b ility  under the C onvention, nothing in A r t ic le  II p aragraph  5 
derogated  from  that p rin cip le  It was equally c le a r  how ever that there 
should be a right of action against the operator outside the Convention The 
Intergovernm ental C om m ittee 's  text should  be retained , s in ce  oth erw ise  
a m ost unfair burden w ould be im p osed  on the op era tor
52 M r TREVOR (United Kingdom) observed  in connection with the state
ment o f the representative o f IA TA  that the S ecre ta r ia t 's  com m ent in 
docum ent C N -1 2 /3  paragraph 61, was inaccurate Great ca re  should be 
taken in re fe rr in g  to the ap p licab ility  o f n orm al ru les  o f to rt  law outside 
the Convention A rtic le  II paragraph 5 quite c lea r ly  meant that the p ro 
v is ion s o f ord inary  tort law w ere app licable  but the question  whether the 
o p era tor  h im se lf w as lia b le  fo r  n u clear dam age under ord in a ry  to rt  law  
when he was sp ecifica lly  exem pted from  liab ility  under the Convention was 
quite different
53 The effect o f the Swedish amendment varied  in respect o f sub-paragraph 
(a) and o f su b -paragraph  (b) W here on -s ite  p rop erty  was con cern ed  he 
could  support the Swedish wording but he sym pathized with the view s ex 
p re s s e d  by the rep resen ta tives  o f IA TA  and ICAO and did not think that 
exem ption from  tort lia b ility  outside the Convention should apply to m eans 
o f transport Perhaps separate votes could be taken on the Swedish amend
m ent as it a ffected  sub-paragraphs (a) and (b)
54 M r NORDENSON (Sweden) agreed  that two different points w ere con 
cern ed  In rep ly  to the IATA rep resen ta tive , he sa id  that the solution  o f 
the problem  in respect o f on -site  property  lay in insurance coverage m ore
ov er  h is delegation  had had no intention o f  invalidating any indem nity or 
other con tractu a l arrangem ent P erh ap s the w ord ing  o f the am endm ent 
cou ld  be c le a r e r  but it was based  on the assum ption  that the Convention 
as a whole was con cern ed  only with lia b ility  under the law o f torts and in 
no way affected  liab ility  arisin g  under a contract
55 His delegation 's  f ir s t  con cern  was with on -s ite  p rop erty  Perhaps a 
vote could first be taken on the amendment in relation to both subparagraphs 
i f  the am endm ent w ere  re je c te d  it cou ld  be voted  on in re la tion  to sub- 
paragraph  (a) only
56 Mr WEITNAUER (Federal Republic o f Germany) said that the Swedish 
am endm ent had ra ised  doubts m his m ind con cern in g  the c o r r e c t  in te r 
pretation of the whole Convention He had believed that although an operator 
in curred  no liability  under the Convention fo r  on -site  damage he and other 
p erson s might s t ill be liable fo r  such damage under the law o f torts  The 
Swedish amendment how ever seem ed to presuppose that i f  the op era tor 's  
liability  were excluded no liability  at a ll could arise  Insofar as the Swedish 
and United Kingdom delegates based their argum ents on the B russels Con
vention he felt that it was a doubtful m od el to fo llow  sin ce  what m ight be 
c o r r e c t  with regard  to nuclear ships might not n e ce ssa r ily  be appropriate 
m the ca se  o f land-based  m staUations
57 M r SCH EFFER (N etherlands) said  that he was not com p le te ly  c le a r  
about the legal position  A rtic le  III paragraph 5 left the liability  outside 
the Convention intact but he did not understand its  c o r r e c t  re la tion sh ip  
to A rtic le  II paragraph 5 He asked whether w here a third party caused 
on -site damage or a ship collided with another ship carrying nuclear material
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m innocent party had no right o f  action  at a ll sin ce he had none under the 
Convention
58 Mr MAURER (United States o f A m erica ) said that the two paragraphs 
taken in con junction  gave the op era tor  o f  an in sta lla tion  a right under 
ord in ary  law  outside the C onvention  That w as c le a r  from  the w ord s  of 
A rtic le  II paragraph 5 "except as otherw ise provided m this Convention" 
The text o f  the Swedish am endm ent had not the sam e e ffe c t  when read  m 
conjunction with A rticle  II paragraph 5 He agreed  with the Germ an dele
gate that it was n ecessa ry  to decide what the C onference w ished and asked 
fo r  a vote on the p r in c ip le  b e fo re  re fe rr in g  the paragraph  to the Drafting 
Com m ittee He felt strongly that the operator of an mstaUation should keep 
his ordinary lega l right to sue for  damage to his installation
59 Mr ARANGIO RUIZ (Italy) agreed  that it was n ecessary  to vote on the 
substance o f the issue
60 Mr TREVOR (United Kingdom) said two liab ilities w ere involved that 
o f the operator and that of any other person  A rticle  II paragraph 5 used 
the g en era l w ord s  "no p erson  other than the op era tor  sh a ll be lia b le "  
W here nuclear damage was caused by a coU ision  of two ships the operator 
could not sue the other ship fo r  the nuclear damage to the ship carrying the 
nuclear m a teria l If the m eaning o f the paragraph w ere otherw ise every  
ship would need insurance co v e r  fo r  coU isions with ships carrying nuclear 
m a ter ia l - an en orm ous burden w hich was the v e ry  thing the Convention 
was intended to avoid As regards the op era tor 's  own liability  the position 
was different If he w ere not to be liab le  under the Convention for on -s ite  
dam age he m ight o r  m ight not be a llow ed under the Convention re co u rse  
to the ord in ary  law  o f tort fo r  n eg ligen ce  The Swedish am endm ent was 
relevant only to sub-paragraph (a) sub-paragraph (b) should aUow liability 
v is -a -v is  c a r r ie r s
61 Mr NORDENSON (Sweden) withdrew the part of his amendment applying 
to sub-paragraph (b) The operator should not be liable under ordinary law 
fo r  on -s ite  damage The United States delegate had said  that nothing p re 
vented the operator from  suing a th ird  party fo r  nuclear dam age under the 
ordinary law o f tort As the United Kingdom delegate had stated that point 
had been settled under A rticle II paragraph 5 he asked what other meaning 
the United States delegate attached to that paragraph
62 Mr MAURER (United States of A m erica ) felt that the Swedish delegate 
had m isunderstood the United States point which only re fe rre d  to the legal 
right o f the op era tor  to sue th ird  p arties  who had cau sed  dam age to his 
InstaU ation not to the rights o f v ictim s which would not be a ffected  
C lea rly  an op era tor should have a lega l right to sue third p arties  who had 
caused damage to property The Conference should decide whether to aUow 
operators legal rights outside the Convention

63 M r SCH EFFER  (N etherlands) sa id  that he w as s t i ll  not c le a r  when 
persons other than operators would be liable A rticle  II paragraph 5 said 
that no other person  should be liable A rtic le  III paragraph 5 would mean 
that the op era tor  a lso  was not lia b le  He w ished to know w hether other 
person s would be liab le  under A rtic le  III paragraph 5 or whether nobody 
would be lia b le  in the excep tion s  c o v e r e d  by A r t ic le  III pa ra gra p h  5
64 Mr TREVOR (United Kingdom) said that under the orig ina l text there
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was no lia b ility  fo r  any p erson  other than the o p era tor  but the op era tor  
cou ld  be lia b le  under the law o f tort
65 M r SCHEFFER (Netherlands) did not see how the text could be in ter
preted  in that way
66 M r W EITNAUER (F ed era l R epublic o f  G erm any) sa id  that a fu rther 
case would have to be considered  l e when the operator was not the owner 
o f the instaHation
67 The CHAIRMAN pointing out that the Germ an delegate 's comm ent con 
cern ed  a m atter o f detail put to the vote the p rin cip le  "That an operator 
can apart from  the p resen t C onvention  sue any p e rso n  under ord in a ry  
tort law  fo r  dam age caused  to his insta lla tion  o n -s ite  p rop erty  etc as 
defined in A r t ic le  III"
68 T here w ere 12 vo tes  m favour and 13 against with 18 abstentions The 
prin cip le  was r e je c ted
69 The CHAIRMAN said the Committee had not indicated any clear intention 
and he would consult with delegations1

A rtic le  IV

Paragraph 1

70 The CHAIRMAN said that as no b a sic  figure had been given m the 
o r ig in a l text he had con su lted  the delegates who had tab led  am endm ents 
and had su ggested  that the amount o f the lim it shou ld  be fix ed  f ir s t  He 
p rop osed  a g en era l debate on the lim it foH ow ed by a r o l l - c a l l  and that 
the C om m ittee should then d iscu ss  the other am endm ents
71 M r COPPENS (N etherlands) requested  that the p r in c ip les  governing 
the amount should be debated first He suggested that the Com m ittee should 
d iscu ss whether State intervention should be included as a substantial part 
o f the amount availab le  fo r  com pen sation  the p o s s ib ilit ie s  fo r  op era tors  
to obtain private insurance and whether there should be one minimum lim it 
or different lim its fo r  on -site  and for  transportation incidents
72 The CHAIRM AN w hile adm itting that th ose  poin ts w e re  re levan t to 
the debate, ru led  that the p ro p o se d  p ro ce d u re  w ould be foH ow ed
73 M r RAO (India) con sid ered  that the a rtic le  should aHow aU States to
b ecom e parties and accept the obligations o f the Convention Consequently 
the le v e l  should be within the rea ch  o f  e v e ry  State and he had p ro p o se d  
(C W /80) the figure  o f $ 5 m iH ion with that need m  m ind A h igher figure 
would ham per developing countries and prevent som e States from  ratifying 
the Convention, so  that som e States would continue to operate nuclear in 
stallations outside the Convention and developm ent in other States would 
be reduced  He hoped that if  in surance prem ium s p roved  to be low  in
dividual States would set higher lim its
74 M r DU TILLEUX (B elgium ) found the Indian d e leg a te 's  statem ent of
the p rob lem  v ery  reason able
75 M r Se v CIK  (C zech oslova k ia ) felt that te ch n o lo g ica l con s id era tion s
should be taken into account The variou s  types o f installations prov ided

1 See 19th m eeting para 38



RECORDS COMMITTEE OF THE WHOLE, 12th MEETING 257

tota lly  d ifferen t le v e ls  o f r is k  and am ounts o f potentia l dam age The 
location  and safety standards should a lso  be con sid ered  One single lim it 
without reg a rd  to  the standards and req u irem en ts  o f  d ifferen t cou n tries  
would not be p ractica l His delegation had also proposed  a minimum figure 
o f $ 5 m illion  (CW /78) so as to encourage accession  by developing countries 
but for many countries a higher figure would be appropriate
76 Mr MAURER (United States o f A m erica ) said that the Convention had 
tw o aim s to nurture infant in d u stries  m  the fie ld  o f  a tom ic en ergy  and 
to protect the v ictim s o f a nuclear incident U nless sa tisfa ctory  prov ision  
w ere  m ade fo r  the la tter  aim  the C onvention  w ould at the f ir s t  se r io u s  
incident be d isca rd ed  No country cou ld  con s id er  it s e lf  an island exem pt 
from  the problem s ra ised  by a nuclear incident since the resulting damage 
could extend w ell beyond its borders and all contingencies should be covered
77 P recedents fo r  the lim it o f lia b ility  ranged from  the P r ice -A n d e rso n  
Agreement m the United States - $ 500 m illion plus insurance - to the Paris 
Convention - $ 70 m illion  from  the operator 's  own resou rces or $ 120million 
from  joint resou rces  A lim it o f $ 70 m illion  was perhaps ea sier  fo r  other 
cou n tries  to accep t p a rticu la r ly  in v iew  o f the position  o f the developing 
countries The figure could be m ere ly  th eoretica l fo r  countries which only 
p o s s e s s e d  re la tiv e ly  h a rm less  r e s e a rch  re a c to rs  other cou n tries  might 
find a way o f pooling their r e so u rce s  The question o f variable lim its 
ra ised  by the C zechoslovak  delegate had been con sidered  but no p ra ctica l 
method had been found A rticle IV paragraph 2 bore witness to the desire 
to im pose a high lim it when on e 's  own nationals w ere involved and showed 
the inadequacy o f a low  figure in A rtic le  IV paragraph 1
78 M r FLEISCHMANN (F ran ce) was m favour o f a lim it o f $ 5 m iH ion 
He was prep ared  to accept a higher lim it but thought that so  broad a con 
vention should fix  a sum which could be accepted by the greatest number of 
cou n tries  That should be the v e ry  m inim um  and ev e ry  State should be 
fre e  to p rov id e  a higher lim it either individually o r  (regionally  as under 
the P a ris  and B ru sse ls  Conventions

The m eetin g  r o s e  at 1 p  m
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THIRTEENTH MEETING 

Thursday 9 M ay 1963 at 3 15 p m  

Chairm an M r McKNIGHT (A ustralia)

CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 
REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN 12/2) (continued)

A r tic le  IV  (continued)

Paragraph 1 (continued)

1 M r LYTK IN  (Union o f Soviet S o c ia lis t  R ep u b lics ) a g re e d  with the 
C zechoslovak delegate that the danger from  nucleai reactors had been highly 
exaggera ted  M odern  re a c to r s  d iffe re d  g rea tly  fro m  the e a r lie r  types 
especiaU y the one at W indscale (United Kingdom) where consideiable conta
m ination had o c cu rre d  and n uclear in cidents w ere  unlikely  M oreov er  
the A g e n cy 's  s ta t is t ic s  show ed that during the past 20 y e a r s  le s s  than 
3 0 p erson s  had been v ict im s  o f nuclear incidents and aU o f them had been 
em ployed in nuclear instaHations The problem  as it affected  third parties 
was not a se r io u s  one He th e re fo re  b e liev ed  that the sum  o f $ 5 m iH ion 
w ould e a s ily  c o v e r  aH p o ss ib le  dam age resu ltin g  from  n u clear  re a c to r s
2 Mr DUNSHEE de ABRANCHES (B razil) pointed out that the difficulties 
aris in g  in con nection  with the lim it o f lia b ility  w ere  le g a l as w e ll as 
m on etary  E v ery  system  o f law  re co g n iz e d  that the p e rso n  causing the 
damage was ob liged  to com pensate the v ictim  as fu lly  as p o ss ib le  and fo r  
that rea son  a high amount seem ed  n e c e s s a r y  On the other hand a high 
lim it would debar p riva te  e n te rp r ise  from  entering  the fie ld  o f n u clea r 
energy in the developing countries and the peoples o f those countries would 
consequently be denied the benefits o f nuclear power The C onference must 
choose between the purely  lega l aspect and the need to prom ote the develop
m ent o f n uclear pow er m  aU cou n tries  His delegation  fe lt su re  that the 
delegates could have confidence in technological progress and it would there
fore vote in favour o f the figure of $ 5 m illion  as proposed by Czechoslovakia 
(C W /78) and India (C W /80) If that p rop osa l was not adopted his delegation 
was p rep ared  to exam ine the B elgian am endm ent (C W /19  and C o rr  1) m  
the light o f the resu ltin g  situation
3 Mr THOMPSON (United Kingdom) said that after carefu l consideration 
his delegation did not regard  a high lim it o f liab ility  as suitable in the 
p resen t C onvention Although the United K ingdom  w as a party  to in te r 
national agreem ents m  which high lim its  o f  lia b ility  w ere  p re s c r ib e d  and 
although its own leg is la tion  p re s c r ib e d  no lim it o f lia b ility  it favoured  a 
low  amount m  the p resen t C onvention The aim  o f the Convention was to 
establish minimum international standards and the standards adopted should 
be acceptable  to aU cou ntries w hile individual States or groups o f States 
would be free  to go further if  they w ished The A gency existed  to prom ote 
the peacefu l uses o f atom ic energy and it was essentia l that le s s  developed 
countries whose mstaUations would be lim ited  to smaH resea rch  reactors
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should  not be p reven ted  from  entering the n u clear fie ld  It w as alw ays 
possib le  that different arrangem ents involving for instance an international 
liab ility  fund might be made at som e future date F or  the present it was 
no argument in favour of a high lim it to say that a nuclear incident entailing 
damage of such proportions was unlikely ever to occu r E very undertaking 
given by a country must be given in good faith His delegation had proposed^ 
a figure of $ 15 m illion  but was now prepared to vote for  a figure of $ 5 m illion 
N evertheless it would not withdraw its p rop osa l (C W /65) since other dele
gations m ight w ish to re instate  it He hoped how ever that the g rea ter  
safety  o f m odern  re a c to rs  and the sa fety  r e c o r d  o f r e a c to rs  and nuclear 
instaH ations generaH y would be accep ted  as dem onstrating that a high 
m inim um  lim it o f liab ility  was not n ecessa ry
4 M r LINDSAY (Ghana) fuUy a greed  with the Indian p ro p o sa l that the 
lim it should be $ 5 m illion  a figu re  w hich would not deter the developing 
nations from  undertaking nuclear resea rch  fo r  the benefit o f their peoples 
but which would be adequate to prov ide com pensation for  v ictim s of nuclear 
dam age The p rop osed  figu re  was m  any ca se  a m inim um  one and the 
Installation States w ere not p reclu ded  from  provid ing fo r  a la rg er  amount 
o f com pensation
5 M r PHUONG (V iet-N am ) a g reed  with the United K ingdom  delegate 
that the purpose o f the Convention was to fix  minimum international standards 
Since developing cou n tries  constituted  a la rge  m a jo r ity  it would appear 
appropriate  to take into account th eir  ca p a b ilities  i f  the C onvention w ere 
to be a ccep ted  by the m axim um  num ber o f cou n tries  The developing 
countries w ere eager to share in the benefits derived from  the peaceful uses 
o f nuclear energy and th erefore  the lim it of liability  should not be too high 
One should bear in mind that m m ost of the developing countries the operator 
was d irectly  or indirectly the State itse lf whose financial resou rces were 
v ery  lim ited  He was not con vin ced  by the figures the United States dele 
gate had quoted at the previous m eeting as they seem ed to apply to highly- 
developed  States only F or  that reason  his delegation  would support the 
Indian p ro p o sa l and he thanked the B elgian F rench  and United Kingdom 
d e lega tes fo r  the understanding they had shown v i s - a - v i s  the develop ing 
cou n tries  by a ccep tin g  ian am ount within th e ir  m eans

6 Mr RUEGGER (Switzerland) stated that three important considerations 
had to be born e m  m ind nam ely  the e ffe c t iv e  p ro te ct io n  o f v ic t im s  the 
gen era l d es ire  fo r  the developm ent o f nuclear energy and the universality  
o f the Convention Switzerland was able in the light o f its own legislation  
and of the international agreem ents to which it was a party to accept either 
a high or a low figure It was essentia l to find a com m on denominator not 
n e ce ssa r ily  the low est but one which would enable a large  m ajority of the 
States rep resen ted  to g ive e ffe c tiv e  undertakings W hile his instructions 
made it likely  that he would abstain from  voting he could say that his dele
gation would not be m favour o f any figure below $ 15 miHion

7 Mr GUDENUS (Austria) stated that his delegation like the Swiss dele
gation  cou ld  agree  to e ith er a high o r  a low  figu re  It w ould m  fact be 
p lea sed  to a gree  to w hatever figu re  was adopted by the m a jor ity  o f the 
C onference If that figure was $ 5 m illion  how ever his delegation would 
requ ire  a c le a r  understanding that the Contracting P arties  would be under
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an obligation  to  have the sum ava ilab le  at any tim e  and fo r  any n u clea r 
incident
8 Mr KONSTANTINOV (Bulgaria) stated that the problem  was a com plex 
one partly owing to insufficient practica l experience of the results of nuclear 
incidents His delegation  en dorsed  the p r in c ip le  o f  a m in im um  lim it o f 
liab ility  contained in paragraph 1 and felt that the amount should be deter
mined on the basis of a thorough study o f the legal and technologica l aspects 
o f  the p rob lem  T oo  high a lim it w ould not en su re  b etter  p ro te c t io n  fo r  
the v ictim s and might prevent many countries from  accepting the Convention 
His delegation  th e re fo re  supported  the figu re  o f  $ 5 m illio n  p ro p o se d  by 
C zech oslova k ia  and India
9 Mr de CASTRO (Philippines) stated that in its proposa l (C W /l amend
m ent 69) the P hilipp ines delegation  had p rop osed  a figu re  o f  $ 20 m illion  
which seem ed neither so  high as to be unduly onerous fo r  the operator nor 
too low  to ensure adequate com pensation  fo r  the v ict im  Having fo llow ed  
the d iscu ssion  how ever his delegation  was p rep ared  to a ccep t the figure 
o f $ 5 m illion  but fo r  the sam e reason s as the United Kingdom delegation 
did not w ish to withdraw its p rop osa l
10 Mr PAPATHANASSIOU (G reece) and M iss RATUMBUYSANG(Indonesia) 
said they would vote in favour of the figure of $ 5 m illion
11 M r JARVIS (Canada) fe lt that the in terests  o f  develop in g  cou n tries  
had been o v e r -s tre s s e d  and those o f the v ictim s somewhat neglected  While 
everyone hoped that a nuclear incident would be very  exceptional or would 
n ever o ccu r  at a ll the p o ss ib ility  o f one o ccu rr in g  ex isted  and should be 
borne in m ind Sooner o r  la ter in the cou rse  o f the n orm al developm ent 
o f technology plutonium would be used as fuel and would be ca rried  between 
States It could ea sily  be a sou rce  o f expensive nuclear incidents M ore 
over the present tendency was to sca le  down existing safety precautions on 
the ground that they w ere  e x c e s s iv e  At som e stage m  that p r o c e s s  the 
probability  of d isaster might in crea se  He th ere fore  urged the Com m ittee 
to decide on a figure con siderab ly  higher than $ 5 m illion

t

12 M r GHELMEGEANU (Rom ania) a greed  with the Soviet delegate that 
the m inim um  amount o f lia b ility  should be determ ined  on the basis  o f 
sta tistics  Those showed on the one hand that tech n olog ica l developm ent 
went hand in hand with the developm ent o f adequate sa fety  m e a su re s  and 
on the other that nuclear incidents had so far concerned only persons inside 
nuclear installations The Convention was con cern ed  with dam age outside 
nuclear installations and the figure accepted should be based on the statistics 
concern ing such dam age He understood  that the amount would alw ays be 
made up after an incident had o ccu rred  so  as to be available fo r  every  sub
sequent incident In that case  the amount available would rea lly  be greater 
than $ 5 m illion  If the low  lim it in fact proved  insu fficient the Convention 
cou ld  be rev ised  o r  the Installation State con cern ed  cou ld  am end its law s
13 M r ZA LD IV A R  (A rgentina) was su rp rised  that so  m any delegations 
favou red  the low  lim it  o f  lia b ility  His delegation  fe lt  that the e sse n tia l 
a im  o f the C onvention was to p ro te ct v ic t im s  o f n u clear in ciden ts and not 
to  p rom ote  the developm ent o f  n u clea r p ow er He d id  not b e lie v e  that a 
high lim it o f lia b ility  would be a brake on n uclear in du stries  as in m ost 
countries the op era tor would be the G overnm ent, which would pay the total

f
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com pensation  w hatever lim it was adopted In the ca se  o f installations 
operated  by p rivate  en terp rise  insurance co v e ra g e  cou ld  be p rov id ed  A 
high lim it would also be beneficia l where com pensation involved international 
re la tion s He suggested  that the disadvantages o f the high lim it m ight be 
o ffset by the crea tion  o f an international com pensation  fund as p rop osed  
in the draft recom m endation  subm itted by Argentina (C N -12 /9 ) Hejwould 
vote in favour o f the United States p rop osa l (C W /85)
14 M r RAO (India) said that i f  the C om m ittee adopted a high figu re  the 
e ffect would be to re in fo rce  p e o p le ’ s rem aining fea rs  o f atom ic energy A 
low  figure would on the con trary  tend to soothe those fears and encourage 
the developing cou n tr ies  m  th e ir  d e s ire  to  u se  n u clear p ow er  to im p rove  
th e ir  standard o f  liv ing  M o re o v e r  even i f  a low  figu re  w as adopted it 
would be open to each State to  fix  a higher lim it if  its m staUations w ere of 
such extent pow er o r  com p lex ity  as to m ake that d esira b le  In any case 
a high figure would be im practicable  in m ost countries at the present time 
som e o f the figu res  suggested  w ere  g re a te r  than the tota l budget o f many 
developing countries which would th ere fore  find it v e ry  d ifficu lt to  accept 
the Convention i f  any such figure  w ere adopted
15 M r B E LLI (Italy) sa id  Italy was in a s im ila r  p os it ion  to the United 
Kingdom having a high lim it o f liability in its national legislation  and having 
adhered  to the B ru sse ls  C onvention N everth e less  as the p resen t Con
vention was one on m inim um  international standards his delegation would 
vote in favour o f the figure o f $ 5 miUion He a lso  supported the Argentine 
p rop osa l fo r  an international fund which could  be drawn on m the event o f 
a nuclear catastrophe and thought it d eserved  ca re fu l study
16 M r GASIOROWSKI (Poland) sa id  that the p rob lem  w as p r im a r ily  an 
internal one fo r  the InstaHation State which was accordingly best equipped 
to  fix  the lim it o f lia b ility  it s e lf  Nothing prevented  any State from  fixing 
a h igher lim it than that la id  down in the Convention but m any developing 
countries w ere  not m  a p osition  to assum e so  heavy a burden Poland 
favoured a lim it o f $ 5 m iUion
17 M r CONTRERAS CH AVEZ (E l Salvador) said  that he agreed  with the 
A rgentine and United States delegations and thought that the figu re  o f 
$ 70 m iU ion  w as reason ab le  F o r  cou n tries  that w ere  s m a ll and u nder
developed and to whom that figure might seem  too high the question was 
in fact only o f th eoretica l con cern
18 M r MAURER (United States o f A m erica ) said that the Convention had 
two prim e ob jectives to nurture atom ic industry and to protect the v ictim s 
o f nuclear incidents In his p rev iou s statem ent1 he had p laced  them on an 
equal footing, but if  he w ere fo r ce d  to p la ce  those two ob je ct iv es  in ord er 
o f p r io r ity  he would say that as the protection  o f v ictim s con cern ed  human 
rights it should take p r io r ity  ov er  the advancem ent o f industry And he 
thought that i f  p re sse d  the Indian delegate w ould g ive  the sam e answ er
19 The point had been made that underdeveloped countries could not afford
the figure proposed  by the United States That m isstated the problem  which 
was not one o f the appropriation o f m oney but o f a contingent liability  which 
might never a r ise  1

1 12th m eeting patas 76 and 77
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20 It had a lso  been said  that a high lim it would d iscourage the installation
o f sm a ll re s e a rch  r e a c to rs  o f  only slight potentia l danger but p r e c is e ly
because the danger presented by such rea cto rs  was slight com pensation to 
the figu re  o f $ 70 m illio n  w ould n ev er  be ca lle d  fo r  and p r iv a te  in su re rs  
need fe e l  no qualm s on that s c o r e  He was in any ca se  m  favou r o f 
m ea su res  such as the establishm ent o f an international fund fo r  helping 
cou ntries which still felt uneasy about the figure o f $ 70 m iU ion
21 The C onvention w ould have fa iled  in its p u rpose  u n less the two m am  
o b je ct iv e s  he had m entioned w ere  both sa fegu arded  U n iversa lity  m  the 
question  at issu e  was a se con d a ry  con sid era tion
22 Mr de los SANTOS (Spain) said Spain had signed the P a n s  Convention 
and would sign the B ru sse ls  C onvention and adopt the figu re  stipulated m 
that Convention m its internal law F or  the presen t Convention how ever 
he thought it m ore  re a lis t ic  and conducive to the w idest p o ss ib le  m easure 
o f support for the Convention to adopt an interm ediate figure of $ 15 m illion  
or $ 20 miUion
23 He supported the suggestion for an international fund to help all countries 
to m eet their obligations in the nuclear field  and recaU ed that the B russels 
Conference had recom m ended the Agency to study the matter further
24 M r RAO (India) sa id  the Indian delegation  naturally regard ed  human 
righ ts  as o f param ount co n ce rn  On the question  at issu e  h ow ever he 
was not convinced that possib le  damage would exceed the figure of S5miUion 
He had not heard o f any nuclear incident w hich had involved com pensation  
amounting to that figure and with the p rogress  of science the risks of damage 
should decrease
25 M r B R A JK O V ld (Y u goslav ia ) sa id  that at the B ru sse ls  C on feren ce  
the Y ugoslav delegation  had supported  a lim it o f  $ 100 m illion  But ships 
w ere m obile  and entered ports and densely  populated areas where the risk  
o f w idespread damage was high The present Convention concerned firstly  
fixed mstaUations which were adequately protected and usually rem ote from  
centres of population and secondly  nuclear m ateria l in transport which 
would be ca rr ie d  in p rotective  con tainers The risk s  w ere th ere fore  less  
and the figure o f $ 5 m iH ion seem ed  a ll the m ore  acceptable
26 The CHAIRMAN caHed for  a roU -caU  vote on the figure to be inserted  
m  A rtic le  IV paragraph 1
27 Portugal having been  drawn by lo t  by  the Chairman was ca lled  upon 
to vote  f ir s t

28 The r esu lt  o f  the vo te  was as fo llow s

F o r  $ 5 m iH ion  P ortu g a l R om ania  Sweden Thailand U krainian 
Soviet S oc ia lis t  R epu blic  U nion o f  Soviet S oc ia lis t  
R epu b lics  United K ingdom  o f  G reat B rita in  and 
N orthern  Ireland V iet-N am  Y ugoslavia  A ustra lia  
A u stria  B elgium  B ra z il B u lgaria  B ye lo ru ss ia n  
Soviet Socialist Republic Colom bia Cuba Czechoslovak 
Socialist Republic Denmark Finland France Federal 
R epu blic o f  G erm any  Ghana G re e ce  H oly See 
Hungary India Indonesia  I s r a e l  Ita ly  Japan 
Lebanon M ex ico  M o r o c c o  N orw ay P h ilipp in es 
P oland
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F o r  $ 15 m illio n  South A fi ica  Spam
F or $ 70 m illion  Turkey United States o f A m erica  Argentina Canada 

China E l Salvador 
Abstaining Switzerland Netherlands

29 T here w ere  37 v o tes  fo r  a fig u re  o f  $ 5 m illion  2 fo r  $ 1 5  m illion  and
6 fo r  $ 70 m illion with 2 abstentions The figure o f $ 5 million was approved
30 The CHAIRM AN said  con s id era tion  o f the se con d  part o f the Indian 
am endm ent (C W /80) would be d e fe rred  pending the rep ort o f the Sub- 
Com m ittee on E xclusion o f M aterials and the Philippine amendment (C W /l 
amendment 70) would be re fe rred  to the Drafting Com m ittee
31 The F ren ch  p rop osa l fo r  in sertion  o f a new paragraph  betw een p ara 
graphs 1 and 2 (CW /2 No 1) would be considered at the end of the discussion 
on A rtic le  IV and the D rafting C om m ittee would decide  on the p lacing  of 
the paragraph  if  approved
32 M r DU TILLEU X (B elgium ) introducing his am endm ent (C W /19 and 
C orr  1) said it was essen tia l that the prin cip le  o f the lim itation  o f liability  
should be fo rm a lly  exp ressed  m  the Convention T here was so  far nothing 
in the Convention w hich said  how the amount o f com pen sation  fo r  v ict im s  
was to be fixed or which law the competent court should apply The Belgian 
am endm ent sa fegu arded  the p os it ion  o f op era to rs  and Installation  States 
who w ere requ ired by A rticle  VI to provide the necessary  funds if insurance 
w ere  lack ing The ex istin g  draft a llow ed  Installation  States to lim it  the 
liab ility  o f op era tors  the amendm ent fo llow ed  the P a n s  Convention in 
making it obligatory  fo r  Installation States to lim it liab ility  in the absence 
of such a provision  operators might be faced with unlimited claim s fo r  com 
pensation Sub-paragraph (b) o f the amendment set the lim its  within which 
the Installation State could fix  the liab ility  of operators
33 Mr BOULANGER (F ederal Republic of Germany) supported the Belgian 
am endm ent which would help to ensure that the n e ce ssa ry  insurance was 
forthcom ing
34 The CHAIRMAN put the Belgian amendment (CW /19 and C orr 1) to the 
vote
35 T here w ere  8 vo tes  m favour and 14 against with 20 abstentions The 
am endm ent was r e je c te d
36 Mr IVANOV (Ukrainian Soviet Socialist Republic) said that the purpose 
o f his am endm ent (C W /44) was to p rov id e  that the m onetary  unit m which 
the lim its  o f liab ility  was ex p ressed  should be c le a r ly  defined m  the Con
vention  in te rm s  o f g o ld  to  sa fegu ard  the in terests  o f  both  v ic t im s  and 
operators He proposed  the equation US $ 35 - 1 T roy  ounce o f gold but the 
p r e c is e  unit cou ld  be fixed  by the Drafting C om m ittee He in sisted  how
ever that there should be no re feren ce  to the International M onetary Fund 
as som e States represen ted  at the C onference w ere not m em bers  o f that 
organ ization
3 7 M r M AURER (United States o f A m e rica ) a g reed  with the Ukrainian 
delegate on the necessity  o f defining the value of the m onetary unit in term s 
o f go ld  He thought that the Ukrainian am endm ent and the United States 
am endm ent (C W /12 No 4) cou ld  be sent fo r  re co n c ilia t io n  to  the Drafting 
C om m ittee He was p rep ared  to drop any re fe re n ce  to the International 
M onetary Fund
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38 Mr de ERICE (Spain) agreed on the need for a new paragraph defining 
the value o f the m onetary  unit r e fe r r e d  to  but p r e fe r r e d  the text of 
A r t ic le  III paragraph  4 o f the B ru sse ls  Convention
39 The CHAIRMAN called  for a vote on the question o f principle whether to 
insert a new paragraph in A itic le  IV on the lines of the Ukrainian and United 
States amendments If the princip le w ere appioved the two version s would 
be sent to the Drafting Committee
40 T here w ere 42 vo tes  m favour and none against with 1 abstention The 
question put by the Chairman was decided  a ffirm atively

Paragraph 2

41 The CHAIRMAN said the deletion o f paragraph 2 had been proposed  by 
the United Kingdom  (CJW/ 1  am endm ent 71) and C zech oslova k ia  (C W /78 ) 
"?2 Mr KENT (United Kingdom) said thaft'he main reasons for ITi'S'proposal 
w ere  given  in the w ritten  explanations accom panying it and he had little  
to add to them
43 The Committee had fixed the low er lim it of liability  at $ 5 m illion One 
o f the m ain con siderations which had prom pted  that vote was the d esire  to 
m ake it p o ss ib le  fo r  the u nderdeveloped  cou ntries  to develop  n uclear in
d u str ies  and set up r e s e a r c h  r e a c to r s  w hich w ould a lw ays rep resen t a 
greater risk  than nuclear m aterial m transport It would defeat that objective 
i f  States w hich fixed  a h igher lim it w ere  perm itted  to im p ose  that h igher 
lim it on nuclear m a ter ia ls  in tran sit through their te r r ito r y  It would be 
lU ogical to apply a higher lim it o f liab ility  fo r  m ateria l in transit than was 
applied to nuclear mstaHations
44 In the event o f his amendment being defeated he reserv ed  the right to 
submit an alternative prop osa l
45 M r JARVIS (Canada) sa id  that m  view  o f the v ery  low  lim it that had 
been  adopted fo r  paragraph 1  cou n tries  through w hose te r r ito r ia l  w aters 
or land area nuclear m aterials w ere likely to be transported in consideiable 
quantities w ere  in terested  m  secu r in g  additional p ro te c t io n  fo r  poten tia l 
v ictim s The risk  was possib ly  at present less  for m aterials in transit than 
fo r  nuclear instaH ations but m ight weH be in cre a se d  if  con s id era b le  
quantities o f plutonium entered into international trade InstaHation States 
should have the right to fix  a higher lim it of liability for  m aterials in transit 
but there should be a celling on that liability
46 M r GASIOROWSKI (Poland) supported  the p ro p o sa l to  d elete  p a ra 
graph 2 first because it opened the way to discrim ination by allowing a State 
to ra ise  the lim it o f  lia b ility  m  p a rticu la r  ca se s  e g  i f  it thought that a 
particu lar r isk  was involved secondly  because it presented the danger that 
the p ra ctica l application  o f the Conventirn might be com plica ted  by failure 
to establish  a uniform  proced u re
47 M r SPA C lL  (C zechoslovak ia ) endoi sed what had been said  m the ex 
planations accompanying the United Kingdom proposal (C W /l amendment 71) 
The sam e p r in c ip le s  should be appiiea  to nuclear m a ter ia ls  m  tran sit as 
w ere  applied to n uclear instaU ations and the reason ing which had led  the 
Conference to approve the low er lim it o f liability in paragraph 1 was no less 
valid  in the case of nuclear m ateria ls in transit If transit States were free 
to  ra ise  the lim its  o f  liab ility  m any o f the p o o re r  and underdeveloped
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countries would be precluded  from  developing their nuclear industries and 
from  engaging in the transport o f nuclear m ateria ls
48 Mr BOULANGER (F ederal Republic of Germany) u iged  the Committee 
to retain paragraph 2 The paragraph would not lead to d iscrim in ation  it 
did not change the lim it o f liability  in fo rce  in a given country which would 
be the sam e fo r  aU transit shipm ents If transit shipm ents w ere admitted 
at the low er lim it o f liab ility  fixed  by foreign  countries then there would in 
fact be d iscrim in ation  against s im ila r  shipm ents orig inating  within the 
country to the detrim ent o f native op era tors
49 Mr SCHEFFER (Netherlands) said that he could not support the United 
Kingdom  p ro p o sa l though he m ight have done so  had a u n iform  lim it 
applying to aU m ateria ls in transport been adopted As that was not so the 
protection  afforded to v ictim s would differ according to the country o f origin 
of the m aterial in transit
50 Mr RUEGGER (Switzerland) said that as a transit country Sw itzer
land was particu larly  interested in the point at issue and regarded the para
graph as a safeguard n ecessa ry  within the fram ew ork o f the Convention He 
agreed with the statements o f the Germ an and Netherlands delegates
51 Mr VILKOV (Union o f Soviet Socialist Republics) said that he supported 
the p ro p o sa l fo r  deletion  o f paragraph  2 w hich was at v a ria n ce  with the 
text o f paragraph 1 since it would p erm it transit States to ra ise  the lim it 
o f liab ility  fo r  m ateria ls  in transit at their d iscretion
52 P ro v is io n s  s im ila r  to that contained  in the paragraph  had been  d is 
cussed  and re jected  at the Geneva C onference on the Law o f the Sea in 1958 
as w ell as at B russels Since nuclear ships when entering ports or te r r i
toria l waters constituted a greater danger than nuclear m aterials in transit 
there was a ll the less  reason to include an analogous provision  in the present 
Convention
53 M r MAUSS (F ran ce) u rged  the C om m ittee  to reta in  the paragraph  
A  country which had fixed  a h igher lim it fo r  its own op era tors  should  not 
have to apply a low er lim it for nuclear m ateria l in transit He did not think 
the paragraph would in crea se  the burden on countries abiding by the low er 
lim it as if  insurance cov era g e  w ere  lacking the ch arge  would be assum ed 
by the State im posing the h igher lim it
54 If as had been argued the transport o f nuclear m aterials involved only 
a slight risk  insurance payments could not be very  high but the risk  might 
m fact be considerable in the case  of plutonium
55 Certain delegates had re fe rre d  to previous conventions but those con
ventions w ere  e x c lu s iv e ly  m a ritim e  and w ere  th e re fo re  irre lev a n t to the 
issu e  '
56 F or the Convention to be acceptable to a maximum number o f countries 
it should not p erm it d iscrim in ation  a ccord in g  to the or ig in  o f m a ter ia l in 
tran sport
57 Mr RAO (India) said that he did not believe there was any rule in inter
national law providing an inherent right o f transit through the te rr ito ry  of 
another State The question  w as s t i l l  regu la ted  by b ila te ra l tre a t ie s
58 A State th erefore  had the right to subject nuclear m ateria l in transit 
through its te rr ito ry  to certain  conditions based on its prim e duty to protect 
its c it izen s  from  dangers a ris in g  from  its own good -n e ig h b ou rly  conduct 
m  perm ittin g  tran sit That w as the p r in c ip le  em b od ied  in paragrap h  2
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59 The nationals o f a transit State w ere entitled to com pensation up to the 
lim it estab lish ed  by th e ir  country  even m the ca se  o f m a ter ia l from  a 
country  with a low er  lim it The paragraph  shou ld  be reta in ed
60 M r PAPATHANASSIOU (G reece ) said that although his country had 
a large m erchant navy and hoped in future to becom e a c a r r ie r  o f nuclear 
m a ter ia ls  th ere  w ere  other in te res ts  - nam ely  those o f v ic t im s  o f 
possib le  nuclear incidents - which it was even m oi e important to safeguard 
He therefore opposed the proposal to delete the paragraph
61 M r SCHMID (A ustria) said he opposed  the deletion o f the paragraph 
because it was not fa ir  that the com pensation  paid to v ictim s should depend 
on the orig in  o f the nuclear m ateria l in transit
62 M r ULMAN (United States o f A m erica ) said that the d iscu ss ion  indi
cated that many o f the countries which had supported the low lim it of liability 
had done so in the be lie f that thej could protect the interest o f their nationals 
if damage exceeded  $ 5 m illion  They w ere how ever unwilling to subject 
nuclear m aterial com ing from  another country but passing in transit through 
their terr itory  to a lim it of liability  which they deem ed inadequate P ara
graph 2 was an essen tia l safeguard  fo r  countries which w ished to apply a 
higher lim it o f lia b ility  m  their internal leg is la tion
63 It was m co rre c t  to appeal to the B ru sse ls  C onvention as a p receden t 
as the B russels Convention had fixed a universally applicable limit of liability 
o f $ 100 m illion
64 M r SP A C lL  (C zech oslovak ia ) sa id  that i f  tran sit States thought that 
the lim it o f lia b ility  fixed  m the country dispatching nuclear m ateria l was 
too low they could refuse to allow transit of the m aterial The dispatching 
State fo r  its part m ight have no rem ed y  if  it found the lim it o f liab ility  
o f  the transit State too  high
65 The CHAIRMAN put to the vote the proposal to delete paragraph 2 (CW/l
amendment"71 and CW7~78~) '  — ’
66 T here w ere 20 vo tes  m favour and 23 against with 4 abstentions The 
p r oposal was r e j e c t ed
67 Mr SANALAN (Turkey) said that the purpose of his amendment (CW/57) 
was to allow  fo r  a higher figure o f com pensation than any lim it established 
by v irtu e  o f paragraph  1 That was o f p a rticu la r  im p orta n ce  fo r  u n d er
developed  cou n tries  w hich lay on im portant in ternational lin es  o f 
com m unication
68 The CHAIRM AN put the T urk ish  am endm ent (C W /5 7 ) to  the vote
69 T here w ere  3 vo tes  m  favour and 29 against with 15 abstentions The 
am endm ent was r e je c te d
70 Mr BETTE (Luxem bourg) said his delegation proposed (CW /64) deletion 
o f the w ords "on whose te rr ito ry  there is a nuclear installation" since they 
gave r ise  to d iscrim ination  A State like Luxem bourg which had no nuclear 
insta llations on its te r r ito r y  w ould not be able to apply the p ro v is io n s  o f 
the paragraph as it stood  He cou ld  not agree to such a r e s tr ic t io n  o f his 
cou n try ’ s rights m  so  im portant a sphere
71 Mr SCHEFFER (Netherlands) associated  h im self with the Luxembourg 
d e leg a te 's  statem ent It would be m ost unfair to d iscr im in a te  against 
cou n tries  w hich had no n uclear insta llations
72 Mr DONATO (Lebanon) supported  the statem ents o f the Luxem bourg 
and Netherlands delegates
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73 M r STEPHENSON (South A fr ica )  sa id  that i f  the w ord s  in question  
w ere  deleted another d iscrim in ation  would a r ise  The final clau se  o f  the 
paragraph forbade InstaUation States from  exceed ing  the lim it w hich they 
had established That p rov iso  would not apply to countries which w ere not 
Installation States which would th ere fore  be free  to ra ise  the lim it to any 
amount
74 The CHAIRMAN put the Luxem bourg amendm ent (C W /64) to the vote
75 T here w ere 14 vo tes  m favour and 13 against with 20 abstentions The 
amendment was approved
76 The CHAIRMAN invited the Com m ittee to discuss the first United States 
am endm ent (C W /12  No 1) fo r  in sertion  o f the w ords " o r  entry on its 
te r r ito r y "
77 Mr ULMAN (United States o f A m erica ) said that a C ontracting Party 
shou ld  not on ly have the right to su b ject m a te r ia l in tra n sit through  its 
terr itory  to higher lim its of liab ility  but that it should have the sam e right 
m respect of m ateria l destined for installations within its te rr itory  Other
w ise  it would e ither have to a ccep t the low er  lim it o f  lia b ility  f o r  such 
m a ter ia l o r  to take it in ch arge  at the point o f en try
78 Mr KENT (United Kingdom) was strongly opposed to the w ords which 
the United States delegation p rop osed  to insert They would im ply that if  
a State with a lim it o f liab ility  o f say $ 10 m iU ion sent nuclear m ateria l 
to  a point in the in ter ior  o f the United States that m a teria l would becom e 
liab le  to a lim it o f $ 70 m illion  o r  even higher from  the m om ent it entered 
United States te r r ito ry  That stru ck  at one o f the b a sic  ideas o f the Con
vention - that an operator should ca rry  the lim it o f liab ility  o f h is In
stallation  State
79 Mr SCHEFFER (Netherlands) supported the United States amendment
fo r  the v e ry  reason  which had been  g iven  by the United Kingdom delegate 
fo r  opposing it It was lU og ica l to make a d istinction  between m ateria l in 
transit and m ateria l entering a country and destined fo r  a point within that 
country The protection  given to nationals of the transit country should be 
the sam e m both cases ,
80 Mr ROGNLIEN (Norway) said that he opposed the.United States amend
ment for the reasons given by the United Kingdom delegate It might seem  
lU og ica l to  m ake a d istin ction  betw een m a ter ia l m tran sit and m a ter ia l 
entering a country fo r  a destination in that country but th ere  was an im 
portant distinction in fact between the two cases in the case of "entry" there 
was a consignee He or the C ontracting State itse lf could take charge of 
the m a teria l at the fron tie r  e ith er by con tract o r  by p h y s ica l co n tro l In 
that way the receiv ing country would provide for the higher lim it of liability 
it wished to im pose so  that the United States amendment was unnecessary 
It would m oreover lead to d ifficu lties in the exchange o f nuclear m aterial
81 The CHAIRMAN put the f ir s t  United States am endm ent (C W /12 No 1) 
to the vote
82 T here w ere  9 vo tes  in favour and 22 against with 15 absten tions The 
am endm ent was r e je c te d
83 Mr JARVIS (Canada) said the purpose of his amendment (CW/68/R ev  1) 
w as to im pose  a m axim um  lim it on the lia b ility  that m ight be im p osed  on 
nuclear m ateria l m transit The-need for such a m axim um  lim it seem ed  
too  obvious to need argum ent
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84 Mr ROGNLIEN (Norway) supported the Canadian amendment in principle 
but asked whether he would be perm itted to p ropose a figure o f $ 10 m illion  
instead of the $ 70 m illion  proposed  by Canada
85 The CHAIRMAN said that the C om m ittee should first d iscu ss the p r in 
cip le  o f the Canadian amendm ent (C W /68/R e v  1 No 1) and then decide on 
the amount (No 2)
86 M r KONSTANTINOV (Bulgaria) said that in voting on paragraph 1 the 
C om m ittee had adopted a m inim um  lim it Now it w as ask ed  to a ccep t a 
m axim um  lim it He w ould like  som e  fu rth er explanation
87 M r STEPHENSON (South A frica ) asked whether the acceptance o f the 
Canadian am endm ent would m ean the deletion  o f the p r o v is o  contained in 
the last clause o f paragraph 2 The paragraph as am ended by adoption o f 
the Luxem bourg amendment made a d istinction  betw een InstaHation States 
and non-instaUation States Would the question be reopened if  the Canadian 
amendment w ere adopted '5 •
88 Mr SPAClL (C zechoslovakia) said that by rejecting  the Belgian amend
ment (CW /19 and C orr  1) the C om m ittee had decided not to fix  a maximum 
lim it o f liability He asked whethei it was in order to reconsider the question 
m connection with the Canadian amendment
89 The CHAIRMAN said  that paragraph  1 la id  down a m inim um  lim it but 
said nothing about a maximum lim it Paragraph 2 provided that Contracting 
States could ra ise  the lim it of liability of nuclear m aterials in transit through 
th e ir  te r r ito r y  up to  the lim it w hich they had estab lish ed  The Canadian 
delegation appeared to have in m ind the p oss ib ility  that the liab ility  on 
m a ter ia l in tran sit m ight be ra ise d  fo r  instance in the United States to 
a lim it o f $ 500 m illion , and had p osed  the question whether that should be 
allow ed
90 Mr NORDENSON (Sweden) said that the Chairman had put the position  
clea rly  but the position  was even w orse than had been stated Paragraph 1 
o f A rtic le  IV sa id  that the InstaUation State "m ay" lim it the liab ility  o f the 
operator it did not say it was obliged to do so An InstaUation State might 
fix  no lim it and prov id e  fo r  unlim ited liab ility , and that unlim ited liab ility  
would apply to m ateria l in transit from  operators m other countries which 
had fixed  a lim it He th e re fo re  supported  the p r in c ip le  o f  the Canadian 
p rop osa l that an upper lim it should be la id  down either by fixing a definite 
figu re  o r  by som e  such  form ula  as "the h ighest lim it  e sta b lish ed  by any 
C ontracting State"
91 The CHAIRMAN put to the vote the Canadian am endm ent as fa r  as it 
concerned the question o f principle (C W /68/R ev  1 No 1) l e with no figure 
specified
92 T here w ere 26 vo tes  m favour and 5 against with 15 absten tions The 
am endm ent was approved
93 M r JARVIS (Canada) sa id  that as reg a rd s  the figu re  he p rop osed  
$ 70 miUion (C W /68/R ev  1 No 2) partly because it was the figure proposed 
by the United States fo r  inclusion  m paragraph 1, partly because it was the 
lim it o f State liab ility  fixed by the P a n s  Convention as amended and partly 
because at the m eeting o f the Intergovernm ental C om m ittee certa in  States 
which regarded  th em selves as potential "transit S tates" had indicated that 
they thought a rather high figure should be fixed
94 M r DONATO (Lebanon) supported the figure o f $ 70 m iU ion
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95 The CHAIRMAN said  he m ust put the N orw egian p rop osa l2 to the vote 
fir s t  as a sub-am endm ent to the Canadian amendment
96 There w ere 24 vo tes  m  favour and 11 against with 10 abstentions The 
prop osa l to in ser t "$ 10 m illion "  m the text o f  the Canadian am endm ent was 
approved
97 Thus amended the CHAIRMAN put the Canadian amendment (CW/68/Rev 1) 
to the vote
98 T here w ere  25 vo tes  m  favour and 12 against with 9 abstentions The 
am endm ent was approved

The m eetin g  r o s e  at 6 30 p  m

FOURTEENTH MEETING 

Friday, 10 May 1963 at 9 50 a m 

Chairman Mr McKMGHT (Australia)

CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 
REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN 12/2) (continued)

A r tic le  IV  (contm ued)

Paragraph 2 (continued) /

1 M r PECK  (United States o f A m erica ) sa id  that the b a sic  intention of 
h is am endm ent (C W /l2 ,N o  2 ) w as to p re s e rv e  the ex istin g  in ternational 
law and agreem ents on innocent passage , entry m  ca se  o f urgent d is tress  
and overflight W hether the passage o f a v e sse l carry in g  nuclear m aterial 
cou ld  be con s id ered  innocent and, i f  s o , how fa r  its passage  cou ld  be r e 
gulated by the coasta l State was not c lea r  in international law The United 
Kingdom and the United States o f A m erica  agreed that the right o f innocent 
passage was a servitude on the sovereign ty  o f a coasta l State, and that 
reason ab le  regu lations by that State w ere  accep tab le  The righ t o f  entry 
m  ca se  o f urgent d is tress  could  not be prohibited F or  a ircra ft  there was 
no right o f innocent passage but certa in  rights o f overfligh t, w hich States 
w ere  fre e  to p erm it o r  to regu la te  by a greem en t w h ere  a ir c r a ft  c a r r ie d  
n uclear m a ter ia l T h ose  th ree  righ ts  should rem a in
2 M r KENT (United Kingdom ) said  that The paragraph should not apply 
to the right o f  entry m  ca se  o f urgent d is tre ss , s in ce  it was unfair that a 
ship carry in g  a nuclear ca rgo  should incur heavier liab ility  when trying to 
save life  Nor should it apply to the other two rights If there were a higher 
le v e l o f lia b ility  than that p rov id ed  by the ord in ary  law  o f the Installation 
State, operators and ca rr ie rs  would be seriou sly  handicapped, and ca rr ie rs  
would tend to avoid States im posing higher liab ility  and would thus increase

* See para 84 above
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'the co s ts  He agreed  with the United States d elegate  that ex istin g  in te r 
national agreem ents should not be disturbed but where they granted a right 
o f innocent passage, it should also be granted on the same term s to vesse ls  
carrying nuclear m aterials There was m fact no absolute right o f innocent 
p a ssa g e , s in ce  m ost States m ade regu la tion s co v e r in g  ce rta in  ca r g o e s
3 M r DUNSHEE de ABRANCHES (B razil) said that the problem  had been 
weU set out m  the a rt ic le -b y - article  com m ents on the Convention prepared 
by the S ecretaria t o f the A gency (C N -12 /3 ) and that he approved o f the 
conclusions
4 M r SCHMID (A u stria ) asked the rep resen ta tiv e  o f the International 
A ir  T ra n sport A ssoc ia tion  i f  there w ere  any international regu lations on 
the amount o f n uclear m ateria l that m ight be c a r r ie d  by a ir
5 Mr GAZDIK (International A ir T ransport A ssociation) said that certain 
p rin cip les  had been the subject o f an agreem ent subm itted to G overnm ents 
and approved by m ost o f those rep resen ted  at the C on feren ce  They had 
been developed in co -op era tion  with the Agency and w ere subject to review , 
so that they might change within a short tim e
6 M r SCHMID (A ustria) sa id  that in the light o f that statem ent he sup
ported  the United K ingdom  am endm ent (C W /58)
7 M r SCHEFFER (Netherlands) agreed with the idea behind the proposals, 
and considered the Umted Kingdom wording c lea rer  the United States amend
ment seem ed  to allow  d iffe ren ces  o f in terpretation  He asked the United 
K ingdom  delegate why su b -p aragrap h  (l) spoke o f  in ternational law  on ly , 
w h ereas su b -p a ra gra p h  (n ) spoke o f  a greem en t and in tern ation a l law
8 M r PAPATHANASSIOU (G reece ) said  there was a d iffe ren ce  in sub
stance between the two amendments the Umted States amendment m ere ly  
refrained from  affecting existing provisions the United Kingdom amendment 
laid down a rule Consequently he pre ferred  the form er
9 Mr NISHIMURA (Japan) said that there was no conventional or custo
m a ry  righ t o f  innocent passage  The tra n sp ort o f n u clea r m a te r ia l was 
not innocent M oreover, the right of innocent passage in the air only applied 
to n on -com m ercia l flight He would th ere fore  vote against that part o f the 
amendments which applied to innocent passage and overfligh t, but fo r  that 
part which con cern ed  right o f entry in ase o f urgent d is tress
10 M r ROGNLIEN (N orw ay) supported  the United K ingdom  am endm ent 
as better than that o f the United States, but con sid ered  it slightly  ob scu re  
m not forbidding an in crease  in liability  but m erely  excluding the provisions 
o f paragraph 2 in the given cases
11 M r GHELM EGEANU (R om ania) reg re tted  that he cou ld  not su pport 
either amendment P rovisions should not be adopted concerning the question 
o f whether the passage  o f sh ips ca rry in g  n uclear m a teria l was to be con 
sidered  as innocent passage or not It was up to the State to judge, a ccord 
ing to the prevailin g  conditions, whether o r  not the transport o f dangerous 
goods through its te rr ito r ia l sea or its a ir  space constituted innocent 
passage
12 M r HARDERS (A ustralia ) asked the United States delegate fo r  c la r i 
fica tion  He understood that i f  a ship ca lled  at a port and nuclear damage 
ensued, the operator would be liable up to a lim it o f $10 m illion  However, 
the United States amendment seem ed to suggest that, i f  the damage occurred
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during passage through the te rr ito r ia l sea , the coasta l State could im pose 
the m axim um  liab ility  m  fo rce  within its own te rr ito ry
13 Mr PECK (United States o f A m erica ) agreed that it would be wrong for 
the Convention to state the law on innocent passage, but pointed out that his 
amendment would not do so He did not intend to answer theoretical 
questions that was the duty o f the com petent courts
14 M r TAGUINOD (P h ilipp in es) fe lt  that the d iffe ren ce  betw een the two 
amendm ents was only one o f fo rm , as they c le a r ly  did not attempt to p re 
judice the existing international law The United Kingdom amendment was, 
how ever, c lea rer
15 Mr KENT (United Kingdom) said that he had no objection  to the Nether
lands d e leg a te 's  suggestion  that the w ords "b y  agreem ent o r "  should also 
appear m sub-paragraph (i ) The Norwegian delegate 's doubts could be r e 
ferred  to the Drafting Com m ittee In ai sw er to the Rom anian delegate, he 
said  he had been ca re fu l to indicate that his am endm ent would not disturb 
international agreem ents
16 M r PECK  (United States o f  A m erica ) pointed out that his amendment 
contained the w ords "without pre ju d ice  to such rights as m ay e x is t" , which 
em ph asized  h is w ish  not to d isturb  ex istin g  righ ts  The United K ingdom  
am endm ent would in fact d isturb such  righ ts and, though its  w ord ing  was 
that o f the P a ris  Convention, he suggested that his wording was to be 
p re ferred
17 The CHAIRMAN put the United States amendment (CW / 12, No 2) to the 
vote
18 T here w ere  22 vo tes  m favour and 10 against, with 11 abstentions The 
am endm ent was approved
19 The CHAIRMAN, while recogn izin g  the p re feren ce  for the United King
dom  am endm ent ex p ressed  by s e v e ra l d e lega tes , co n s id e re d  that the ap
p rova l o f the United States am endm ent im p lied  its re je c t io n
20 M r ROGNLIEN (N orway) sa id  tliat he had voted  fo r  the United States 
am endm ent to ensure the adoption o f the p r in c ip le , but that he in fin ite ly  
p re fe r re d  the United K ingdom  p ro p o sa l
21 Mr BRATUSJ (Union of Soviet Socialist Republics) gave the same reason 
for his vote in favour o f the United States amendment
22 Mr MAURER (United States o f A m erica ) subm itted on a point o f order 
that, under Rule 38 o f the R ules o f P roced u re , the approval o f his am end
m ent im p lied  the re je c t io n  o f  the United K ingdom  am endm ent, a v o te  on 
which would be tantamount to a reconsideration  o f his amendment _and under 
Rule 30 cou ld  on ly be taken i f  the m eeting so  decided  by a tw o-th irds 
m a jority
23 The CHAIRMAN upheld the United States delegate 's  point o f o rd er, but 
pointed out that the right of appeal under Rule 19 was stiH open
24 Mr THOMPSON (United Kingdom ) form ally  appealed against the ruling
25 The CHAIRMAN but the appeal to the vote
26 T here w ere  21 vo tes  m favour and 12 against, with 7 abstentions The 
appeal was upheld
27 A fter d iscu ss ion , the CHAIRMAN put to the vote  the United K ingdom  
am endm ent (C W /58)
28 ' T here w ere  17 vo tes  m  favour and 18 agam st, with 8 abstentions The 
am endm ent was r e je c te d
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29 The CHAIRMAN p rop osed  that A rtic le  IV, paragraph  2, as am ended, 
should be r e fe r r e d  to the D rafting C om m ittee
30 M r M AURER (United States o f  A m e r ica ) sa id  he w ould  vote  fo r  r e 
fe re n ce  o f the paragraph  to the D rafting C om m ittee  but, s in ce  the figure  
o f $ 10 m illion  was unacceptable to h is G overnm ent, his d elegation  would 
m ove an am endm ent to it at an appropriate  tim e
31 M r RUEGGER (Sw itzerland) sa id  that his de lega tion  had su pported  
the Intergovernm ental C om m ittee 's  text o f paragraph  2 and had voted  fo r  
the Luxem bourg (C W /64) and United States (C W /12) amendments It would, 
h ow ever, m  any event, be ob liged  to abstain  fr o m  voting on r e fe r e n c e  o f 
the paragraph to the Drafting C om m ittee, owing to the adoption o f the N or
wegian ora l sub-amendment to the Canadian amendment (C W /68), introducing 
the figure of $ 1 0  m illion 1, which was decidedly too low a figure
32 M r FLEISCHMANN (F rance) said he would vote against re fe ren ce  of 
the paragraph  to the D rafting C om m ittee  becau se  he cou ld  not a ccep t the 
figure  in troduced  by the N orw egian  sub-am endm ent
33 Mr de ERICE (Spam) said he would abstain from  voting on the proposal 
becau se  he con sid ered  the vote u n n ecessary  Under Rule 46 o f the Rules 
o f P rocedure , the Drafting Com m ittee would in any case review  the wording 
o f any proposal that had been approved
34 The CHAIRMAN said , in rep ly  to the Spanish delegate, that, since 
opinions seem ed  to d iffer  on the in terpretation  o f Rule 46, he had decided  
to take votes on re fe re n ce  o f  texts to the D rafting C om m ittee, in o rd er  to 
avoid p roced u ra l debates
35 He put to the vote his proposal that A rticle IV, paragraph2, as amended, 
should be re ferred  to the Drafting Committee
36 T h ere w ere  31 v o tes  m  favour and 2 against, with 9 absten tions The 
p rop osa l was approved

Paragraph 3 ’

37 The CHAIRMAN suggested that, since there were no amendments to para
graph 3, that text also should be re fe rred  to the Drafting Committee
38 It was so  agreed  '

New paragraphs

39 The CHAIRMAN drew  attention to the F ren ch  p rop osa l (C W /2 ,N o  1) 
to in sert a new paragraph between paragraphs 1 and 2 That proposa l was 
c lo s e ly  linked with the United States am endm ent (C W / 12, No 3) and with 
that o f  the F e d e ra l R epu blic  o f  G erm any (C W / 1, am endm ent 123)
40 Mr FLEISCHMANN (F rance) said  that the purpose o f his delegation 's  
am endm ent was to enable ev e ry  State to p rov id e  m  its  national law  o r  in 
agreem ents with other countries fo r  an in crease  m the minimum amount of 
com pensation payable to v ictim s o f nuclear incidents The agreed amount 
o f $ 5 m illion  might be regarded  as a minimum m inim orum  obviously  any 
State which could do so  owed a duty to extend the lim it by drawing upon pub
lic  funds

1 13th m eeting para 96
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41 The idea was not new, for no State in fact stood aside in case of national 
d isaster such  as flood  or earthquake P rov is ion  should be made fo r  such 
calam ities m  the Convention, so  as to encourage States to exceed the m ini
m um Of co u rse , no country cou ld  be ob liged  to com pensate nationals of 
other States m  e x ce ss  o f the m inim um  if  its  own nationals benefited  only 
by the m inim um  in the sam e c ircu m sta n ces  The b a s ic  p r in c ip le  o f the 
am endm ent w as that r e c ip r o c ity  m ust ex ist if  aH d iscr im in a tion  w ere  to 
be elim inated
42 Two points might need to be c la r ified  F irs t , the term  "any such 
m easu res m  whatever fo rm " m ight in clude, m  addition to in crea sed  com 
pensation, prolongation o f the C onvention's ten -year lim it to , fo r  instance, 
the th irty  y e a rs  stipulated in m any national la w s, p rov id ed  that a ll c o m 
pensation beyond the ten-year lim it were paid out o f public funds The ques
tion  w hether the aH ocation o f public funds feU  w ithin o r  ou tside the c iv i l  
lia b ility  o f op era tors  was le ft  to national law
43 S econdly , the te rm  "under cond itions w hich derogate  fro m  this
Convention" m eant that the State m ight lim it the aH ocation o f public funds 
to certa in  ca teg orie s  o f  v ic t im s , e g its own nationals, o r  nationals of a 
State with which it had a r e c ip r o c ity  agreem ent
44 His delegation  con sidered  such a clause essen tia l m  ord er  to m ake the 
draft Convention com patible with the obligations undertaken under the P a n s  
Convention
45 M r BOULANGER (F ed era l R epublic o f G erm any) sa id  that his d e le 
gation 's p rop osa l (C W /1 , amendment 123) was c lo s e ly  linked with the p ro 
posal (C W /2, No 1) just explained by the French  delegate His delegation 's 
decision  on whether or not to p ress  its amendment would depend on the out
com e o f the vote on the French  proposal
46 M r BRATUSJ (Union o f Soviet S ocia list R epu b lics) sa id  that although 
his delegation  understood  the rea son s  for the F ren ch  am endm ent, it con 
s id ered  the la tter  u n n ecessary , s in ce  the C onvention re la ted  to m inim um  
standards and did not proh ibit the use o f public funds to in crea se  the m ini
mum amount o f com pensation  stated m  A rtic le  IV, paragraph 1
47 Mr MAURER (United States of A m erica) could not agree that the French 
and United States am endm ents w ere  c lo s e ly  linked  W h ereas the United 
States amendment proposed a str ictly -lim ited  derogation clause, the French 
amendment aHowed derogation from  such basic princip les of the Convention 
as channeHing and jurisdictional com petence M oreover, the French amend
m ent would lead  to endless d ifficu lties  and con fusion  In so  far as it con 
cerned the application o f the P aris  Convention among the parties to uhe Con
vention under consideration, its proper place was in the supersession clause, 
and the Belgian delegation had already submitted an amendment to that effect 
(CW /14)
48 Mr TREVOR (United Kingdom ) said he agreed with everything that the 
French  delegate had said when introducing his amendment, but con sidered  
that d ifficu lt ies  m ight a r ise  fro m  its w ording W hile he cou ld  not agree 
with aH the United States d e lega te 's  c r it ic is m s  o f the F ren ch  am endm ent, 
he could see  som e ob jections to derogation  from  p rov ision s on channeHing 
and ju risd iction a l com petence Perhaps the F rench  delegate could  rev ise  
the amendment to exclude those derogations
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49 The United K ingdom  delegation  agreed  that d iscrim in a tion  should be 
allowed m favour o f certain  categories of v ictim s n  excess of the minimum, 
if  that surplus w ere paid from  public funds In that respect the LnitedStates 
amendment was quite inadequate and, m oreover, faJed  to cover the French 
delegate 's  point concern ing b ila tera l treaties In addition, the granting of 
p re fe re n ce  to p articipate  in additional com p en sation  was not a ccep ta b le , 
s in ce  a State m ight not w ish to pay som e ca te g o r ie s  o f v ict im s  at a ll i f  it 
rece ived  no advantage under a rec ip roca l agreement A number of European 
countries which had concluded such agreem ents did not think that the United 
States amendment went far enough m  that resp ect
50 In rep ly  to the delegate o f the Soviet Union, he observed  that the main 
reason  fo r  including the clause was p roced u ra l, s in ce  countries m ight not 
w ish  to p rov id e  two separate  lim its , one under the C onvention , to w hich  
A r t ic le  X I w ould apply, and the other govern in g  additional com p en sation  
out o f  public funds
51 M r ROGNLIEN (Norway) supported the principle o f the F rench  amend
m ent, but hoped that its  w ord ing  w ould be m ade m o re  p r e c is e
52 M rs OSCHINSKY (Belgium ) supported the French amendment, although 
her delegation had submitted a s im ilar  proposal (CW / 14) in connection with 
the su persession  clause
53 M r GASIOROWSKI (Poland) con sidered  it u n n ecessa iy  to state the ob
vious fact that a State could  always provide benefits fo r  certa in  ca tegories  
o f v ictim s M oreover, the French  proposal ra ised  two important questions 
o f p rin cip le  F ir s t , it was absolu tely  in adm issib le  to p erm it derogations 
from  the p rov is ion s  o f an international convention Secondly, the F rench  
proposal provided fo r  entirely unjustifiable d iscrim ination  m favour of c e r 
tain ca tegories  o f v ic t im s , and was totally  incom patible with A rtic le  X I of 
the draft Convention
54 Mr FLEISCHMANN (France) said he was prepared to rev ise  his amend
ment His delegation had not intended to introduce exceptions to such funda
m ental p r in c ip le s  as th ose o f channeH ing o r  ju r is d ic t io n a l com p eten ce
55 Mr ARANGIO RUIZ (Italy) said the debate had shown that provision  for 
additional coverage  was u nnecessary  It was se lf-ev id en t that Contracting 
P arties  w ere fr e e  to d ispose  o f public funds as they p leased , and the new 
paragraph cou ld  only cause additional d ifficu lties
56 M r SCH EFFER (N etherlands) supported  the p r in cip le  o f the F ren ch  
am endm ent, but agreed  that the w ording should be c la r ifie d  He, too , 
thought that it should be made a separate a rtic le
57 He cou ld  not agree  with the Italian delegate that C ontracting  P a rtie s  
w ere fre e  to d ispose  o f public funds as they p leased  The Convention laid  
down a set o f ru les which, since a minimum o f $5 miHion had been adopted, 
m ust be held to apply to com pensation  m  e x ce ss  o f that amount It would 
be advisable, p oss ib ly  m  connection  with the final c la u ses , to exam ine the 
rea l m eaning o f the w ords "m in im um  standards"
58 M r SUONTAUSTA (Finland) declared  that the United States amendment 
m  fact went m uch further than the F ren ch  am endm ent, s in ce  it in terfered  
with the whole system  o f the C onvention, w hereas the F ren ch  amendment 
m erely  related to additional com pensation At aH events, the Finnish dele
gation would vote against both
59 M r RUEGGER (Sw itzerland) sa id  he cou ld  a ccep t both the p r in cip le
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and the w ord ing  o f the F re n ch  am endm ent, and cou ld  not a g ree  with 
the P o lish  delegate that the p rin cip le  o f  n on -d iscr im in a tion  was involved 
The amendment allowed States to bestow  a favour by way o f exception to the 
term s o f the Convention the n on -d iscrim in ation  p rin cip le  la id  down m 
A rtic le  X I rem ained  inviolate
60 The two m ost im portant points o f the am endm ent w ere  ob serva n ce  of 
reg ion a l arrangem ents and agreem en ts , and leg a l c la r ity  On the latter 
point he cou ld  not agree with the Italian delegate that the am endm ent was 
unnecessary, for it seem ed highly desirable to specify  the freedom  of States 
to grant additional com pensation
61 He agreed  with the F innish delegate that the United States amendment 
went too far
62 M r DUNSHEE de ABRANCHES (B razil) favoured  the p rin cip le  o f the 
F rench  and United States am endm ents, but p re fe r re d  the fo rm e r  because 
it did not r e fe r  to nationals o f the C ontracting P arty Under the B razilian  
C onstitution the m im m um  estab lish ed  m the C onvention cou ld  be supp le
mented by public funds, and no distinction would be made between B razilian 
nationals and others He a lso  agreed with previous speakers that the prin 
cip le  of derogation  should be stated in the Convention itse lf
63 M r NORDENSON (Sweden) sa id  he could  support the p r in cip le  o f the 
F rench  amendment, but thought it essentia l to differentiate between the two 
m ethods that the State cou ld  use to in cre a se  the amount o f  com pen sation  
to v ictim s o r  certa in  ca te g o r ie s  o f v ic t im s  If fo r  constitutional rea son s  
a State established a system  o f com pensation from  public funds outside the 
c iv i l  lia b ility  o f the n uclear o p e ra to r , it would be quite fr e e  to derogate  
from  any prov isions o f the Convention, including the ru les on jurisdictional 
com petence but it would not be free  to do so  w here a system  o f additional 
com pensation  feH within the c iv il liab ility  o f nuclear op era tors  He asked 
the F ren ch  delegate w hich o f those two situations the am endm ent w as in 
tended to co v e r
64 Mr FLEISCHMANN (F rance) suggested that, to m eet the w ish o f c e r 
tain delegation s, the w ords "w ithout p re ju d ice , h ow ever, to the ru les  
govern ing the exclu sive  lia b ility  o f the op era tor  and to the ru les  o f ju  i s - 
d iction a l com p eten ce " should be added at tne end o f  h is an endm ent
65 In rep ly  to the Swedish delegate, he said that the amendment was also 
intended to co v e r  situations w here the State w ished to take m ea su res  out
side the c iv i l  lia b ility  o f the op era tor
66 M r TAGUINOD (P h ilipp in es) sa id  that aH the am endm ents p rop osed  
w ere unacceptable to his delegation, even on the footing that derogation was 
to be r e c ip r o c a l  C erta in  cou n tries  m ight find it n e c e s s a r y  to r a is e  the 
lim it adopted m  A rtic le  IV, paragraph 1, because their nuclear activ ities 
entailed great risk s but that was no reason  for discrim inating against other 
countries which, m  view  o f the low  safety r isk s  o f their atom ic activ ities , 
had no rea son  fo r  setting  up such  a high lim it o f lia b ility  M o re o v e r , if  
a State w ished to in crea se  the lim it o f  its liab ility  becau se it recogn ized  a 
m ora l duty to provide com pensation  fo r  damage due to its highly dangerous 
a ctiv itie s , it obv iou sly  owed that ob ligation  not only to its own nationals, 
but to the nationals o f aH other countries which might su ffer damage from  
such undertakings
67 Mr MAURER (United States of A m erica) considered that a clause giving
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com plete freedom  to derogate from  the Conve’ tion if  public funds w ere used 
nullified all the p rotection  that the Convention might provide The lim ited  
derogation provided m his delegation 's amendment should be perm itted, but 
the French proposal, even as amended, was too broad, since it still allowed 
derogation from  a number of important rules
68 He could not agree with the United Kingdom delegate that the re feren ce  
m  the United States am endm ent to the granting o f  p re fe re n ce  to nationals 
o f the Contracting P arty  fa iled  to co v e r  re c ip ro ca l agreem ents, fo r  under 
som e agreem en ts the nationals o f that State would be p la ced  on an equal 
footing with oth ers, w hereas m  the absence o f an agreem ent they would be 
granted pre feren ce
69 M r BOULANGER (F ed era l R epu blic  o f  G erm any) fu lly  en d orsed  the 
Swiss delegate 's  rem arks The purpose o f the amendments was not to in 
troduce discrim ination, but to enable additional benefits to be granted Those 
additional benefits should not, h ow ever, be r e s tr ic te d  to the S tate 's  own 
nationals He withdrew paragraphs 2 and 3 o f his proposa l (CW / 1, amend
m ent 123)
70 M r DADZIE (Ghana) said  that, although he supported the prin cip le  o f 
the F rench  amendm ent, he could  not agree to the in clusion  o f a derogation 
clause Each Contracting Party should be free  to do what it wished, subject 
to the condition  that it o b serv ed  the m inim um  standards la id  down in the 
C onvention
71 M r EDLBACHER (A ustria) fully supported the F rench  amendment, in 
the b e lie f that any State which was prepared  to in crea se  com pensation  out 
o f public funds should have a certain  freedom  of action N evertheless, the 
reservation  that A ustria had entered in resp ect o f A rtic le  H, paragraph 62, 
would also extend to the new provision
72 M r NORDENSON (Sweden) thought that the am endm ent su ggested  by
the F rench  delegate would give r is e  to con fusion  It m ight be interpreted  
as meaning that a State would be prevented from  undertaking c iv il liab ility  
over and above the liab ility  o f the operator A State should, how ever, be 
entitled to take such steps as it con s id ered  n e ce ssa ry  ir re s p e c t iv e  o f the 
p rov ision s re la tin g  to the exclu sive  lia b ility  o f  the op era tor  under the 
Convention 1
73 Mr TREVOR (United Kingdom) said thatthe French oral sub-amendment 
was quite sa tisfa ctory  to his delegation N evertheless, he could not agree 
with the United States delegate that re s tr ic t io n  o f additional com pensation  
to nationals o f  the C ontracting P arty  made the n ecessa ry  allowance for 
re c ip ro c ity
74 On the Swedish delegate 's rem arks, he observed  that there was nothing 
to prevent a State from  assum ing its own lia b ility  outside the C onvention 
its  function m  the ca se  at issu e  was to help the op era tor  to m eet 
his lia b ilit ie s
75 M r JARVIS (Canada) thought that the scope o f the term  "ru les  of ju r is 
d ictional com p eten ce " in the F rench  sub-am endm ent was not quite c lea r  
A State using public funds fo r  additional com pensation might set up a specia l 
tribunal for  the purpose

2 9th m eetin g  para 76
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76 M r GASIOROWSKI (Poland) re itera ted  his de lega tion 's  strong o b je c 
tions to the amendments, and pointed out that no attention had been given to 
the two fundamental points o f princip le  he had ra ised  Indeed, the expla
nation g iven  by the delegate o f  Sw itzerland did not appear to be v a lid  If 
a  State w ished to grant favourable treatm ent outside the fram ew ork  o f the 
Convention, it could always do so without the n ecessity  of introducing a spe
c ia l p rov is ion  to that e ffe ct  into the C onvention it s e lf  Such a p ro v is io n , 
e x p re ss ly  authorizing each  C ontractin g  P a rty  to d eroga te  fro m  the C on
vention , w ould ju stify  in advance d iscr im in a tion  within the fra m ew ork  o f 
the Convention
77 Mr MAURER (United States of A m erica) repeated that the French amend
m ent, even with the ora l addition, adm itted im portant deviations from  the 
Convention He a lso  could not agree with the United Kingdom delegate that 
the word "p re feren ce" in the United States amendment precluded discrim ina
tion in favour o f certain categories of victim s
78 M r ZA L D IV A R  (A rgentina) opposed  the F ren ch  am endm ent becau se  
it im plied  derogations which would com p le te ly  change the C onvention 's 
ch a ra cter
79 M r COPPENS (N etherlands) m oved  that the debate be adjourned and 
a working group set up to draft a clause along the lines of the French 
amendment
80 Mr GASIOROWSKI (Poland) opposed the Netherlands m otion
81 The CHAIRMAN put the Netherlands m otion to the vote
82 T here w ere  6 vo tes  m  favour and 22 against, with 15 abstentions The
m otion was defeated
83 The CHAIRMAN put to the vote the F rench  amendment (C W /2 , No 1), 
as oraH y amended
84 T here w ere  20 vo tes  m favour and 22 against, with 5 abstentions The 
am endm ent was r e je c te d
85 The CHAIRMAN put to the vote the United States amendment (C W /l2, 
No 3)
86 T here w ere  6 vo tes  m  favour and 23 against, with 17 abstentions The
am endm ent was r e je c te d
87 M r LAG ORCE (F ra n ce ), in troducing his d e leg a tion 's  p rop osed  new 
paragraph  4 (C W /2 , No 2), sa id  that its pu rpose  w as to preven t v ic t im s  
fr o m  c la im in g  com pen sation  under the p ro v is io n s  o f  m o re  than one co n 
vention on c iv il liab ility  If the Convention contained no express prov ision  
to the con trary , ben eficiaries m  countries which had signed the Convention, 
the P a r is  C onvention and the B r u sse ls  C onvention  m ight obtain  com p en 
sation from  different sou rces  fo r  the sam e damage Under the new paragraph 
a v ic t im  would have to ch oose  the convention  under w hich he would cla im  
com pensation
88 Mr IVANOV (Ukrainian Soviet S ocia list R epublic) supported the French 
amendment
89 M r R AO  (India) did not co n s id e r  that the F ren ch  am endm ent w as in 
con form ity  with general treaty law on m ultilateral conventions, fo r  the de
cision  concerning claim s should depend on the provisions of each instrument 
Even i f  the amendment w ere adm issib le  under general treaty law , it would 
be w iser  to await the rep ort o f  the Sub-C om m ittee on R elations with other 
International A greem ents b e fo re  decid ing on the m atter
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90 M r ROGNLIEN (N orw ay) en d orsed  the Indian d e le g a te 's  re m a rk s
91 M r DADZIE (Ghana) a lso  agreed  with the Indian delegate The p ro 
v ision s o f one convention could  not con tro l those o f any other M oreov er , 
the figure o f $ 5 m illion  had been set as a m inim um  fo r  the lia b ility  o f the 
operator the im plication  was that a la rger amount could be claim ed if  p os
s ib le , and there seem ed  to be no ob jection  to the v ict im  re co v e r in g  m ore  
under other conventions
92 M r MAURER (United States o f A m erica ) said it was not c lea r  whether 
the French  amendment related  only to m ultilateral conventions on c iv il lia 
b ility  o r  to b ila tera l instrum ents as w ell

The m eetin g  r o s e  at 1 p  m

FIFTEENTH MEETING 

Saturday, 11 M ay 1963, at 10 40 a m 

Chairm an M r McKNIGHT (Australia )

CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 

REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN 12/2) (continued)

A rtic le  IV  (continued)

N ew  paragraphs (continued) 1

1 The CHAIRMAN said  that, after in form al d iscu ssion , it appeared that 
the French proposal for a new paragraph 4 (CW /2, No 2) depended to a large 
extent on the con clu s ion  reach ed  by the C on feren ce  m  re g a rd  to the C on
ven tion 's  re la tion  to other conventions At the requ est o f the delegate o f 
F rance he would th ere fore  suggest that further d iscu ssion  o f the prop osa l 
be deferred  until the relevant a rtic le  had been approved
2 It was s o  decided
3 The CHAIRMAN rem inded the Committee that, at its thirteenth meeting, 
it had decided to r e fe r  the United States amendment (CW / 12, No 4) and the 
Ukrainian amendment (C W /44) to the Drafting C om m ittee as the basis o f a 
new paragraph fo r  in sertion  m  A rtic le  IV 1 He invited  the C om m ittee to 
con sid er  the sub-am endm ent subm itted by the United K ingdom  (C W /90) to 
the United States amendment
4 M r RITCHIE (United Kingdom ) said his delegation was proposing  that 
a sentence be added dealing with con version  into national cu rren c ies  other 
than gold It also w ished to p ropose  that the question o f con version  into 
national cu rren cies  m  round figures should be dealt with as m A rticle  HI (4) 
o f the B russels Convention

1 13th m eetin g  paras 39 and 40
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5 The CHAIRM AN su ggested  that the United K ingdom  su b-am en dm en t 
(C W /9 0 ) shou ld  be r e fe r r e d  to the D rafting  C om m ittee
6 It w as s o  a g reed  \

A r t ic l e  V  

P aragraph  1

7 The CHAIRMAN invited the Com m ittee to consider the amendments sub
m itted  by the F ed era l R epu blic o f G erm any, the P h ilipp in es and N orw ay 
(C W /1, am endm ents 72, 74 and 73) and by G reece  (C W /59 ), m  that order
8 M r BOULANGER (F ed era l R epublic o f G erm any) sa id  his delegation  
p roposed  deletion  o f the w ords "under the law  o f the InstaHation State" at 
the beginning and the end o f the second  sentence o f paragraph 1 Extension 
o f the extinction period under the law of the competent court could only be to 
the advantage o f the v ictim s whether that court was m the InstaHation State 
o r  som e other State And provided the liability  of the operator was covered 
fo r  the w hole p er iod , it did not m atter w hether it w as c o v e re d  under the 
law  o f the Installation  State o r  som e other State
9 Mr GHELMEGEANU (Romania) said the second sentence o f paragraph 1, 
though justified  in princip le , would be o f little practica l effect since it would 
presu ppose  the con form ity  o f the law m  two States which m ight be w idely 
separated — the InstaHation State and the State in which the competent court 
was established In his view it would be preferable to consider m ore closely  
the prov is ion s  o f A rtic le  8 (c) o f the P aris  Convention and A rtic le  V (1) o f 
the B russels Convention In that connection, he would re fer  to paragraph 68 
o f  the com m en ts p rep a red  by the S ecre ta r ia t o f  the A gen cy  (C N -1 2 /3 )
10 The CHAIRMAN suggested that the Drafting C om m ittee might be asked 
to con s id er  how far con s is ten cy  with the B ru sse ls  and P a r is  C onventions 
could  be achieved m  the light o f whatever d ecis ion s the C om m ittee took on 
paragraph 1
11 Mr SPINGARN (Umted States of A m erica ) and Mr TAGUINOD (Philip
pines) opposed  the Germ an amendment It was reason ab le  that the length 
o f the period  during which the operator rem ained liab le  should be governed 
by the law  o f the InstaHation State, w hich had the p r im a ry  in terest m  the 
m atter and was resp on sib le  fo r  assu rin g  financia l cov era g e
12 Mr SPLETH (Denmark) supported the proposal to delete the references 
to the law o f the Installation State T here  was no rea son  why the scope  of 
the provision  should not be made as wide as possib le  since it was not stated 
how the lia b ility  o f the op era tor  was to be c o v e re d , but m e re ly  that if  it 
was covered  fo r  a period  lon ger than ten years the rights o f com pensation 
might be m aintained against him  fo r  the lon ger period
13 The CHAIRMAN put to the vote the amendment submitted by the Federal 
Republic o f Germ any (C W /1, amendment 72)
14 T here w ere  9 vo tes  in favour and 23 against, with 13 abstentions The 
am endm ent was r e je c te d
15 Mr TAGUINOD (Philippines) introducing his amendment (C W /1, amend
ment 74), said that the present text o f paragraph 1 had a serious shortcom ing, 
in that whether or not the v ictim s would have rights of com pensation against 
the op era tor  fo r  a p er iod  lon g er  than ten y e a rs  w ould depend on w hether
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the matter was considered procedural or substantive by the competent court 
If the law of the Installation State provided for longer coverage o f the op er
a to r 's  lia b ility , the extension  should, m  his v iew , be applied ip so  fa cto  to 
the period during which there was right of compensation against the operator, 
thus ensuring the u n iform ity  o f  app lication  w hich  w as a ppropria te  fo r  an 
in ternational convention
16 The CHAIRMAN put to the vote the Philippine amendment (C W /l amend
ment 74)
17 T h ere w ere  5 v o tes  m  favour and 10 against, with 28 abstentions The 
am endm ent was r e je c te d
18 M r ROGNLIEN (N orway) said  the intention o f the N orw egian  am end
ment (CW/ 1, amendment 73) was to state explicitly  to which rights the para
graph should apply In addition to the p rov ision s m entioned in the am end
m ent, r e fe re n ce  should be m ade to A rtic le  I A , w hich had been  approved 
by the C om m ittee a fter the am endm ent had been  subm itted
19 M r RAO (India) suggested that con sideration  o f the p oss ib le  inclusion  
o f a re fe re n ce  to A rt ic le  VH, paragraph  2, should be postponed until the 
C om m ittee had approved  the text o f that a rtic le
20 Mr ROGNLIEN (Norway) replied that it would be a matter for the Draft
ing Com m ittee to decide, m  the light o f the C om m ittee 's decision  on A rticle 
VH, paragraph 2, how the re feren ce  should be drafted
21 M r MAUSS (F ran ce) pointed out that it was not m e re ly  a question  o f 
drafting The C om m ittee m ust decide m  p rin cip le  whether the extinction  
p eriod  should apply to righ ts o f r e co u rs e
22 Th'e CHAIRM AN a greed  that the C om m ittee  m ust take a d e c is io n  on 
that point and put the N orw egian amendment (CW / 1, amendment 73) to the 
vote
23 T here w ere 7 vo tes  in favour and 11 against, with 25 abstentions The 
am endm ent was r e je c te d
24 M r PAPATHANASSIOU (G reece) explained that it would suffice to re fer 
his amendment (C W /59) to the Drafting C om m ittee if  the m ajor amendment 
of principle submitted by his delegation to A rticle VI, paragraph 1, (CW /62), 
w ere adopted If the m ajor amendment w ere re je c te d  how ever, there would 
be no further reason  to con sider the amendment to A rtic le  V , paragraph 1 
He would th ere fore  suggest that its consideration  be postponed
25 It was s o  agreed
26 The CHAIRMAN put A rtic le  V , paragraph 1, (C N -1 2 /2 ), to the vote
27 T h ere  w ere  41 v o te s  m  favou r and 1 agam st, with 1 absten tion  The 
paragraph was approved, su b ject to being r e fe r r e d  to the Drafting Committee.

Paragraph 2

28 The CHAIRMAN said proposals had been submitted by the Netherlands, 
N orw ay and the United States o f A m erica  (C W /l ,  am endm ents 75, 76 and 
78) and Japan (C W /43) regard in g  the extinction  p eriod  m  ca se s  w here nu
c le a r  damage was caused by nuclear m ateria l which had been stolen , los t , 
je ttison ed  o r  abandoned T urkey  had p rop osed  de letion  o f the r e fe r e n c e  
to abandonm ent (C W /60 )
29 The amendment submitted by Sweden (C W /l, amendment 77) concerned 
a drafting point and m ight be r e fe r r e d  d ire ct ly  to the D rafting  C om m ittee
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30 The C om m ittee should , h ow ever , begin  by con s id er in g  the A ustrian  
p rop osa l to delete  paragraph  2 a ltogeth er (C W /2 7 , No 1)
31 Mr EDLBACHER (Austria) said that the juridical reasons for paragraph
2 w ere not apparent It would be unfair to v ictim s to allow  any exceptions 
to the ru le established in paragraph 1 that the period  o f extinction o r  p re s 
cription should be computed from  the date of the nuclear incident The Com
m ittee had already decided that paragraph 6 o f A rtic le  II should be deleted2 
b ecau se  its  p ro v is io n s  m ight constitu te  a v io la tion  o f  the b a s ic  p r in c ip le  
o f the Convention that liab ility  should be channelled to the operator In the 
v iew  o f h is delegation , paragraph  2 o f A r t ic le  V w ould a lso  be a se r io u s  
violation o f the principle of channelling responsib ility  The operator should 
be resp on sib le  fo r  everything w hich happened in his installation , including 
the jettisoning o r  abandonment o f nuclear m ateria l He m ust a lso  take 
m easu res to ensure that there be no theft or lo s s  T h ere  was no reason  
to establish  a sp ec ia l reg im e fo r  such eventualities
32 Mr RAO (India) supported the Austrian proposal to delete paragraph 2 
The p eriod  o f p re scr ip t io n  should m  a ll ca se s  be com puted from  the date 
o f the nuclear incident
33 M r ZALD IVA R  (Argentina) opposed deletion  P aragraph  2 envisaged 
an exceptional situation which might be beyond the power o f the operator to 
con trol He should th erefore  be granted som e latitude
34 Mr SCHEFFER (N etherlands), while sym pathizing to som e extent with 
the view s o f the Austrian delegation, considered  that the faults of paragraph
2 could m ore  appropriately  be rem edied  m accordance with the amendment 
subm itted by his delegation  He would th ere fore  oppose deletion
35 M r B E LL I (Italy) exp ressed  his p re feren ce  fo r  the am endm ents sub
m itted by N orw ay and the United States o f A m erica
36 The CHAIRMAN put to the vote  the A ustrian  p rop osa l to delete p ara 
graph 2 (C W /27 , No 1)
37 T h ere w ere  4 v o te s  m  favou r and 32 against, with 6 absten tions The 
prop osa l was r e je c t e d
38 M r SCH EFFER (N etherlands), in troducing his am endm ent (C W /l , 
amendment 75), said he agreed with the Austrian delegation that it was illog i
ca l to com pute the p eriod  o f ex tinction  fro m  the date o f  the theft etc  , as 
that date had nothing to do with the incident o r  the resu ltant dam age On 
the other hand, there should m  such ca ses  be som e lim it on the m axim um  
duration o f the period , and he felt that his text, which follow ed A rticle  V (2) 
o f the B russels Convention, was m ore  log ica l
39 M r THOMPSON (United Kingdom ) sym pathized with the purpose o f the 
amendment but pointed out the d ifficu lty  o f obtaining insurance fo r  so  long 
a period
40 Mr BELSER (European Insurance C om m ittee), speaking at the invita
tion o f the Chairm an, appealed fo r  the retention  o f the basic  text as it ap
peared m document C N -12 /2  Long prescrip tion  periods frequently offered  
insoluble d ifficu lties for insurers A period  o f ten years had been conceded 
m  the P a r is  C onvention but that was the m axim um  lon g er  p er iod s  would 
mean the im m obilization  o f a large amount of capital for long periods, often 
u se le ss ly  Other solutions w ere p oss ib le  and had been em bodied, f o r e x -

2
9th m eeting paras 73 and 74
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am ple, m  S w iss, Italian and Sw edish  le g is la tio n  M ost cou n tr ie s  would 
have re co u rse  to insurance to m eet their obligations under the Convention 
but the funds ava ilab le  to in su ran ce  com pan ies w ere  not un lim ited
41 M r SUONTAUSTA (Finland) sa id  that a p er iod  o f  20 y e a rs  w ould be 
exceptional from  the lega l point o f v iew , cou ld  be too burdensom e for the 
nuclear industry and would often prove useless Possible v ictim s were fully 
served  by paragraph 2 as it stood
42 M r ROGNLIEN (N orw ay), while acknow ledging that the legitim ate 
in terests  o f the insurance com panies m ust be borne m  m ind, fe lt that the 
predom inant consideration  should be the in terests o f the v ictim s The text 
as it stood gave r ise  to an invidious situation, since it allowed the extinction 
o f rights b e fore  they might even have arisen , thereby depriving the v ictim  
o f com pensation
43 M r SPINGARN (United States o f A m e rica ), M r NESTOR (R om ania) 
and M r EDLBACH ER (A ustria) supported the amendment fo r  the reason s 
given by the N etherlands and N orw egian delegates
44 Mr RUEGGER (Switzerland) appreciated the concern expressed by many 
delegates but pointed out, fo r  exam ple, that A rtic le  18 o f the Swiss law al
lowed victim s, after the expiry of the normal period of prescription , to enter 
a plea fo r  com pensation from  a general fund T here appeared to be a fa ir 
m easure o f support fo r  the p rop osa l to estab lish  an international liab ility  
fund to supplement the re so u rce s  made available by insurance o r  State gua
rantee, and such a fund m ight be used , by analogy with Swiss law , to p ro 
vide com pensation  m  the kind o f case  envisaged m A rtic le  V , paragraph 2
45 The CHAIRMAN put the Netherlands amendment (CW /1, amendment 75) 
to the vote
46 T h ere w ere  29 v o tes  m  favour and 6 against, with 7 abstentions The 
am endm ent was approved
47 The CHAIRMAN said  he understood  the T urk ish  am endm ent (C W /60) 
was withdrawn He a ccord in g ly  put to the vote  the question  w hether the 
Netherlands amendm ent, just approved, and the Japanese, N orw egian and 
United States am endm ents, w hich w ere  s im ila r  m  pu rpose , should be r e 
fe rre d  to the D rafting C om m ittee as the basis  o f the text fo r  paragraph 2
48 T h ere w ere  35 v o tes  m favour and 1 against with 5 absten tions The 
am endm ents w ere  r e fe r r e d  to the D rafting C om m ittee

Paragraph 3

49 Mr COLOT (Belgium ) said that the purpose of his amendment (C W /20/ 
Rev 1, No 1) was to rep lace  the three-year period  re ferred  to m paragraph 3 
by a p eriod  o f two y e a rs , so  as to ensure agreem en t with the P a r is  
Convention
50 Mr NISHIMURA (Japan) pointed out that A rticle  V of the B russels Con
vention established a period  o f three yea rs , which, m  his v iew , was m ore  
reasonable
51 Mr GHELMEGEANU (Rom ania) w ondered whether the re fe ren ce  to the 
law of the com petent court should not be rep laced  by a re fe ren ce  to the law
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o f the Installation  State, to b rin g  the text into con form ity  with the other 
paragraphs m  A rtic le  V
52 The CHAIRMAN fe lt that the Rom anian d e le g a te 's  su ggestion  was a 
question o f substance He would ask the Drafting Com m ittee to take it into 
account, but if  that com m ittee agreed that it involved a matter of substance, 
the R om anian delegate w ould, i f  he w ished to p re ss  it, have to subm it an 
amendment to the plenary C on feren ce  He put the B elgian  amendm ent 
(CW/ 2 0 /R ev  1, No 1) to the vote
53 T here w ere  7 vo tes  m favour and 22 against with 12 abstentions The 
am endm ent was r e je c te d
54 Mr ROGNLIEN (Norway) said the purpose of the Norwegian amendment 
(C W /77 ) was to co v e r  the ca se  o f som eon e who had paid com pen sation  to 
a v ict im  near the exp iry  o f the p eriod  o f p rescr ip t ion  and who had a right 
o f re co u rse  under the text approved fo r  A rticle  I A , paragraph 2 It would 
be reasonable i f  he law o f the com petent court could  provide a further 
period  for that person  to maintain his right against the operator
55 M r SPLE TH  (D enm ark) sa id  that m  the ca se s  en visaged  m the N or
wegian amendment, the period  o f p re scu p tio n  should c le a r ly  run from  the 
tim e the p erson  who had to pay com pensation  learnt o f the dam age, since 
oth erw ise  he m ight be m  a d ifficu lt p os ition  resu ltin g  fr o m  the d iffe r in g  
periods la id  down by d ifferent system s o f natjonal law W hile in princip le 
he accord in gly  supported the am endm ent, he suggested that it m ight be 
superfluous as a resu lt of the vote on A rticle  V paragraph 1 As he under
stood  that v o te , the p eriod  o f p re s cr ip t io n  was not to apply to rights 
o f r e co u rs e
56 M r ROGNLIEN (N orway) said  he did not w ish to take up the question 
o f the d ifferen ce  between rights o f re co u rse  and rights o f subrogation He 
m ere ly  w ished to prov ide the p oss ib ility  o f the law o f the com petent court 
granting a further extension  m  the ca s e s  r e fe r r e d  to He a greed  that m 
such  ca s e s , i e w here the law  o f the com petent cou rt had availed  it s e lf  
o f  the present prov isions o f paragraph 3, the period  o f p rescrip tion  should 
not run fr o m  the tim e the v ic t im  had know ledge o f the dam age E xa ctly  
when it should begin  to run was not, how ever, m  his v iew , the con cern  of 
the Convention, provided the periods laid  down m paragraphs 1 and 2 were 
not overstepped
57 Mr NORDENSON (Sweden) a lso  supported the amendment It was un
fa ir  fo r  the national o f a C ontracting State to lo s e  his right o f r e co u rs e  if  
the v ic t im  took  action  against h im  too late fo r  the fo r m e r  to m ake u se  o f 
his right A s regard s the point ra ised  by the Danish delegate, he had not 
understood the decision  on paragraph 1 to mean that the rules of prescription 
should not apply to righ ts o f r e c o u r s e  but m e re ly  that the C om m ittee fe lt 
it u nn ecessary  to include such a p rov is ion  sin ce  such righ ts w ere covered  
by the in itia l w ords o f paragraph 1, "R ights o f com pensation"
58 T he CHAIRM AN put the N orw egian  am endm ent (C W /7 7 ) to the vote
59 T here w ere  6 v o te s  m favour and 9 against, with 27 abstentions The 
am endm ent was r e je c t e d
60 The CHAIRMAN put to the vote the question whether paragraph 3 
(C N -12 /2 ) should be re fe rred  to the Drafting Com m ittee
61 T h ere w ere  43 v o tes  m  favour and 1 against The paragraph was r e 
fe r r e d  to the D rafting  C om m ittee
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62 M r ROGNLIEN (N orway) w ished to p la ce  on r e c o r d  that, in his d e le 
gation 's view , as a resu lt o f the voting on the two N orw egian amendments, 
A rtic le  V did not m  it s e lf  co v e r  actions fo r  r e co u rs e  o r  subrogation

The m eetin g  r o s e  at 1 p  m

SIXTEENTH MEETING 

Saturday, 11 M ay 1963, at 3 15 p m  

Chairm an M r McKNIGHT (A ustralia)

CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 

REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN-12/2) (continued)

A r tic le  V (continued)

Paragraph 4

1 M r RITCHIE (United K ingdom ) sa id  the United K ingdom  am endm ent 
(C W / 1, am endm ent 79) was designed to rem ov e  the p rov is ion  w hereby an 
in jured  party cou ld  bring fre sh  action  within the p er iod  o f p re scr ip t io n , 
even after the final judgem ent had been given  That clau se  was con tra ry  
to the general ru le interest re i publicae sit finis litium M oreover, the con
stant p oss ib ility  o f actions would ra ise  d ifficu lties  fo r  in su rers  and would 
not be in the in terest o f  the in jured  p erson  h im se lf, fo r  the cou rts  would 
c le a r ly  not award com pensation  fo r  future lo s s e s
2 M r SANALAN (T urkey), M r SPINGARN (United States o f A m e r ica ) 
and M rs OSCHINSKY (Belgium ) withdrew their amendments (CW /61, C W /l, 
amendment 80, C W /20 /R ev  l ,N o  2) in favour of the United Kingdom amend
ment
3 Mr NESTOR (Rom ania) was in favour o f retaining the paragraph in its 
ex isting  fo rm , s in ce  it was not con tra ry  to the p r in c ip le  o f the ch a ra cter  
o f final judgem ents If the v ictim  su ffered  future dam age he would not be 
prevented from  recoverin g  further com pensation, since that would be a new 
action quite distinct from  the one m  resp ect o f which a final judgem ent had 
been  handed down A judgem ent cou ld  only ren d er com pen sation  fo r  the 
damage which existed at the time of that action, and could not award compen
sation for possib le  future damage W here damage had been aggravated one 
could not invoke the final judgement entered, since the v ictim  acquired new 
rights by virtue o f the aggravation
4 Mr MAUSS (France), Mr MOUSSAVI (Iran) and M iss RATljMBUYSANG 
(Indonesia) said they could vote for the Ijnited Kingdom amendment
5 M r RAO (India) said it was con trary  to the very  purposes o f the Con
vention to lay  aown that once final judgement m one action had been entered 
no fre sh  action  cou ld  be brought F o r  exam ple, i f  an in jured  p erson  fe lt
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som e e ffe c ts  im m ed ia te ly , file d  a su it and w as granted com p en sation  by 
a final judgement within one year, it was unfair not to aHow him to sue again 
fo r  aggravation o f in ju ries a fter five  y e a rs , w hereas a person  who fe lt no 
effects im m ediately after the incident but could prove such effects nine years 
later would be m a position to sue
6 M r B E L L I (Italy) said that the in jured party m ust stiH be able to sue 
in respect o f damage which became apparent after the final judgement Italian 
law contained an express provision  to that effect in connection with accidents 
at work
7 M r YAM ANO (Japan) en d orsed  the rem a rk s  m ade by the Indian and 
Italian delegates and said he would vote for  the Intergovernm ental C om m it
te e 's  text
8 M r DADZIE (Ghana) said  that m  his d e leg a tion 's  v iew  that text was 
over-gen erou s It should not be possib le  to take further action after a final 
judgem ent had been  handed down He would vote  fo r  the United K ingdom  
am endm ent
9 The CHAIRMAN put to the vote the United Kingdom amendment (CW / 1, 
amendment 79)
10 T here w ere  24 vo tes  m favour and 10 against, with 9 abstentions The 
amendment was approved
11 Mr SCHMID (Austria), introducing his delegation 's amendment (C W /27, 
No 2), said that the term  "final judgement" had no exact meaning in Austrian 
ju risd iction  It was th ere fore  proposed  to rep la ce  it by the expression  
"judgem ent enforceable under the law applied by the competent cou rt", which 
was used in the Convention recen tly  concluded by the Organisation fo r  E co 
n om ic C o -op era tion  and D evelopm ent and m ight sa tis fy  exponents o f both 
the A nglo-Saxon  and Latin  le g a l system s
12 M r SCHEFFER (Netherlands) con sidered  it inadvisable to depart from  
the c lear and universaU y understood term  "fin a l judgem ent"
13 Mr BOULANGER (Federal Republic of Germany) said he could not agree 
with the Netherlands delegate G erm an law co in cided  with A ustrian law in 
the m atter, and he thought the ex p ress ion  " fin a l judgem ent" m ight be too 
narrow
14 The CHAIRMAN put to the vote the Austrian amendment (CW /27, No 2)
15 T here w ere  2 vo tes  m  favour and 14 against, with 26 abstentions The 
am endm ent was r e je c te d
16 The CHAIRMAN proposed  that the United Kingdom amendment (C W /1, 
amendment 79), which the C om m ittee had just approved, be re fe rre d  to the 
Drafting C om m ittee as a basis fo r  the text o f paragraph 4
17 T here w ere 36 vo tes  m favour and none against, with 5 abstentions The 
amendment was r e fe r r e d  to the Drafting Com m ittee
18 M r SPLE TH  (Denm ark) w ithdrew his d elegation 's  p rop osa l fo r  a new 
paragraph (C W /1 , amendm ent 81)

A r tic le  VI 

Paragraph 1

19 Mr PAPATHANASSIOU (G reece) said that his delegation set great store 
by its amendment (C W /62) to delete the second sentence o f paragraph 1 It
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was inadm issib le  to im pose on the Installation State the obligation  to cov er  
r isk s  fo r  w hich the op era tor  was lia b le , p a rticu la r ly  s in ce  the State co n 
cern ed  might be incapable o f guaranteeing the n e ce ssa ry  funds The p ro 
v ision  im posed an in tolerable and unfair burden on sm all countries like his 
own m  which la rge  amounts o f private foreign  capital w ere invested M ore
ov er , m  the event o f insolvency  of the Installation State, the v ictim s would 
be le ft without proper cover
20 If the m ajority  o f the Com m ittee w ere against the proposed deletion, his 
delegation might suggest rew ording the paragraph so as to rem ove the dan
g e ro u s ly  vague re fe re n ce  to finan cia l se cu r ity  oth er than the y ie ld  o f in 
surance i f  that idea w ere a lso  unacceptable, the G reek G overnm ent would 
be ob liged  to en ter a stron g  re se rv a t io n  with re g a rd  to A r t ic le  V I, 
paragraph  1
21 Mr THOMPSON (United Kingdom ) opposed the Greek amendment The 
op era tor 's  cov er  for  his liab ility  would normaUy be by insurance and would 
be provided not per incident, but per instaHation over a fixed period  That 
was sa tis fa ctory  provided  the insurance was not m ateria lly  reduced  by the 
f ir s t  in cident and the op era tor  w as not le ft  w ithout c o v e r  fo r  subsequent 
incidents In his d elegation 's  opin ion  the ultim ate respon sibH ity  lay  with 
the InstaHation State In that connection, it associated  itse lf with the views 
o f the Japanese delegation, which, in paragraph 41 o f the Intergovernmental 
C om m ittee 's rep ort (C N -12 /2 ), had placed on re cord  its understanding that 
the second sentence would not requ ire  a State to include funds in advance m 
its budget
22 M r BRATU SJ (Union o f Soviet S oc ia lis t  R ep u b lics ) a lso  opposed  the 
G reek  am endm ent
23 M r BELSER (European Insurance C om m ittee), speaking at the invita
tion  o f the C hairm an, sa id  that as a resu lt  o f the C om m ittee 's  d e c is io n s  
the operator ’ s c iv il liability  was to be lim ited per incident, without a second 
lim it per instaHation On the other hand, as the United Km gdom  delegate 
had recogn ized , insurance cover would have to be provided per instaHation 
O therw ise, the p rob lem  o f u n foreseea b ly  la rg e  com m itm en ts would only 
be sh ifted  to the in su rer In su rers  w ere  p rep ared  to co v e r  c la im s  up to 
the lim it laid down m A rticle  IV, but had to know the possib le extent of their 
finan cia l com m itm en ts As in d icated  m  docum ent C W /IN F /9 , the le a s t  
they could ask for was that the princip le of per-installation  cover be re cog 
n ized  m  A rtic le  VI o r  that som e  other m eans be found w h ereby  the C on
feren ce  would take form al note o f the fact that insurance cov er  would have 
to be provided on a p er-in sta lla tion  basis
24 M r SANALAN (Turkey) said that the G reek  amendment was quite un
n e ce ssa ry  i f  it was agreed  that the secon d  sentence would not req u ire  the 
InstaHation State to include funds m  advance m  its budget
25 The CHAIRM AN put the G reek  am endm ent (C W /6 2 ) to the vote

26 T h ere  was 1 v o te  m  fa vou r and 35 against, with 8 absten tion s The 
am endm ent was r e je c t e d

27 M r PAPATHANASSIOU (G reece ) decla red  on behalf o f  his delegation 
that G reece  reserv ed  the right to settle the question o f coverage o f persons 
respon sib le  under the Convention who w ere mstaHed in G reece  m the man
ner which it con sidered  m ost appropriate, even, if  n ecessary , m a manner
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not absolutely in con form ity  with the Convention G reece  intended to enter 
a reservation  to that .effect
28 The CHAIRMAN proposed that the basic text of paragraph 1, in the form 
m  which it appeared in docum ent C N -1 2 /2 , be r e fe rre d  to the Drafting 
Com m ittee
29 T h ere  w ere  44 v o tes  m  favou r and 1 against, with 1 abstention  The 
paragraph was r e fe r r e d  to the D rafting  C om m ittee

Paragraph 2

30 Mr RUEGGER (Switzerland) suggested that the re fe ren ce  to "C antons" 
might be om itted, since it had been made unnecessary by the recent adoption 
of a Swiss federal law in that regard
31 The CHAIRMAN proposed that the Argentine amendment (C W /l, amend
ment 82) and the Philippine amendment (C W /l, amendment 83) be re ferred  
to the Drafting C om m ittee
32 M r BOULANGER (F ed era l R epublic o f G erm any) subm itted that he 
Philippine am endm ent was substantive, sin ce  it was d ifficu lt to decide 
w hether a State, rep u b lic  o r  p ro v in ce  w as "d ir e c t ly  op era tin g  as su ch  a 
nuclear installation" F or  exam ple, the status o f various u n iversities d if
fe re d , and the C ontracting P a rty  m ight not w ish  to in su re  som e  o f them  
A vote should th ere fo re  be taken on the Philippine am endm ent
33 Mr TAGUINOD (Philippines) observed  that a State or constituent sub
div ision  th ereo f might operate a nuclear installation  d irectly  or ind irectly  
Such a governm ental entity m ight, fo r  instance, operate an installation in
d ire ct ly  when the installation  was State-ow ned o r  S ta te -con tro lled  but had 
a distinct leg a l personality  The presen t text o f A rtic le  V I, paragraph 2, 
did not make it clear whether or not the exemption from  maintaining financial 
protection set forth in that paragraph applied to the operators of installations 
which were State-owned or State-controlled  but which had been given a sepa
rate legal personality  He believed  that the operators of such installations 
should be requ ired  to maintain insurance or other financial protection  and , 
that was the purpose o f his delegation 's amendment
34 M r WILSON (A ustralia) said an installation  whoHy owned by the State 
and having a separate le g a l identity , w hose op era tion s  w ere  backed  by a 
State T rea su ry , should not be requ ired  to m aintain insurance o r  other f i 
nancial secu rity
35 M r BOULANGER (F edera l R epublic o f Germ any) still con sidered  that 
the Philippine am endm ent would m ere ly  con fuse the issu e  m  a num ber of 
ca ses , such as that of a resea rch  centre which was a lim ited -liab ility  com 
pany and w hose sh ares w ere owned jo in tly  by the State and one o f its  con 
stituent su b -d iv is ion s  T here  cou ld  be no question  o f nom inal insurance 
prem ium s co s t  m oney, and the C onference  should not adopt any p rov ision  
which would make the operation  o f re a c to rs  m ore  expensive
36 M r NORDENSON (Sweden) said he could  not support the Philippine 
amendment The entire Convention was based on the concept of an operator 
recogn ized as such by the Installation State Under A rticle  VI, paragraph 1, 
the operator was required to maintain insurance or other financial security , 
and it would be m ost unwise to in troduce the con cep t o f d ire c t  o r  in d irect 
operation
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37 M r MAUSS (France) agreed with the Swedish delegate M oreover, the 
Philippine am endm ent prov ided  no additional guarantee fo r  v ic t im s
38 M rs OSCHINSKY (Belgium) introduced her delegation 's proposal (CW/21 
No 1) to d elete  paragraph  2 She sa ia  it would so lv e  a ll d ifficu lt ie s  con 
cern ing d ire ct  o r  in d irect operation  The reason s fo r  it w ere , f ir s t , that 
a rule exonerating the Contracting Party from  its obligation to cover liability 
was dangerous and secondly, that a constituent sub-division  of a State which 
was a nuclear operator was exposing the Installation State to a certain  risk  
and should not be exem pted from  that obligation
39 M r TAGUINOD (P h ilipp ines), r e fe rr in g  to his am endm ent, said that 
his country operated a nuclear re sea rch  reactor through its A tom ic Energy 
C om m ission , a governm ental body whose financial requirem ents were voted 
d irectly  by the leg isla tu re  The State guaranteed payment of com pensation  
for any nuclear damage or injury arising m connection with the reactor with
out m aintaining in su ran ce  o r  oth er finan cia l s e cu r ity  H ow ever, w h ere 
an independent authority with a distinct legal or corporate personality op er
ated, for instance, a power rea ctor  to generate e lectr ic ity , it should main
tain insurance and not depend on governm ent guarantee alone If the l ia 
b ility  o f the operator w ere p rotected  by insurance, the v ictim s would have 
an obvious advantage in recoverin g  com pensation, at least from  the p ro ce 
dural point o f v iew  That would prov ide a m ore  e ffe ctive  system  o f  c o m 
pensation than one based on public funds
40 M r RAO (India) said  that A r t ic le  V I, paragraph  1, im p osed  a c le a r  
obligation  on op era tors  to m aintain insurance o r  other financia l se cu rity  
The secon d  sentence o f  paragraph 1 ob liged  the InstaHation State to make 
good  any la ck  in  the in su ran ce  fund If the p r in c ip le  w ere  a ccep ted  that 
States o r  th e ir  su b -d iv is ion s  w hich w ere o p e ra to rs  should not be su b ject 
to the prov isions o f paragraph 1 concern ing insurance, paragraph 2 should 
be retained He opposed the B elgian proposal
41 M r SCHMID (A u stria ) sa id  that his d e lega tion  cou ld  not support the
Philippine amendment In A ustria there existed lim ited -liab ility  companies 
operating r e a c to r s , 51% o f w hose cap ita l belonged  to the State and which 
w ere controU ed by the State If the amendment w ere  =>Dp roved , those o r 
ganizations would have to ca rry  insurance v

42 The CHAIRMAN put to the vote  the B elgian  p rop osa l (C W /21 , No 1) 
fo r  the deletion  o f paragraph 2

43 T h ere w ere  4 v o te s  m  favour and 36 against, with 4 abstentions The 
proposa l was r e je c t e d

44 The CHAIRMAN put to the vote the Philippine amendment (CW/ 1, amend
ment 83)

45 T h ere  was 1 vo te  m  favour and 30 against, with 14 absten tions The 
am endm ent was r e je c t e d

46 The CHAIRMAN put to the vote the question that the basic text of A rticle
VI, paragraph 2, be re fe rred  to the Drafting Committee

47 T h ere  w ere  42 v o te s  m  fa vou r and none against, with 2 absten tion s
The paragraph  was r e f e r r e d  to the D ra ftin g  C om m ittee
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P aragraph  3

48 The CHAIRMAN proposed that, since there were no amendments to para
graph 3, it should be re ferred  to the Drafting Committee
49 It was so  agreed

New paragraph  i

50 Mr DUTILLEUX (Belgium ) said that the B elgian proposa l (C W /21,
No 2), for  the addition of a new paragraph, was intended to forbid  insurers 
to suspend insurance or, finan cia l se cu r ity  without notify ing the assu red  
S ince, a ccord in g  to,the C onvention, an op era tor  lack ing  in su ran ce  m ust 
abandon its activ ity , it m ust be given  an adequate opportunity to find new 
co v e r  ,
51 M r PA P AT HANASSIOU (G reece) and M r ROGNLIEN (Norway) sup
ported the Belgian proposal
52 The CHAIRMAN put to the vote the question that the B elgian proposal 
(C W /21 , No 2) be r e fe rre d  to the D rafting C om m ittee
53 T h ere w ere  32 v o tes  in favou r and 1 against, with 8 absten tions The 
p rop osa l was r e fe r r e d  to the D rafting  C om m ittee

N ew  a r tic le  (to be in ser ted  betw een  A r t ic l e s  VI and VII)

54 Mr MAUSS (F rance) m oved that a new artic le  be inserted  (C W /3) He 
said that where cla im s fo r  damage exceeded  the funds available, they would 
have to be reduced there was nothing in the Convention to say how the com 
pensation  should  then be apportion ed  betw een  the c la im a n ts , o r  betw een  
p h y s ica l in ju ry  and dam age to p ro p e rty  T he C onvention  shou ld  c le a r ly  
state that the law  o f  the com peten t co u rt  should  apply
55 Mr ZALDIVAR (Argentina) said that the new a rticle  was not only obs
cure but also unnecessary, because its provisions w ere im plied by the whole 
structure o f the Convention He would ,vote against it
56 M r B E L L I (Italy) thought the p rop osa l valuable in fiH m g a gap in the 
Convention
57 M r SCH EFFER  (N etherlands) w as in favou r o f the F ren ch  p ro p o sa l 
but thought it cou ld  be m ore  s im p ly  w orded
58 M r de CASTRO (P hilipp ines) asked whether the w ord  " l im its "  meant 
the lim its o f com pensation or the general lim itations m  the Convention He 
further asked how the French  proposal was to be recon ciled  with A rticle  VI, 
paragraph  1, w hich prov ided  that the InstaHation State should sp e c ify  the 
am ount, type and te rm s o f the finan cia l s e cu r ity
59 M r RUEGGER (Sw itzerland) stron gly  supported the F ren ch  p rop osa l, 
considering it a n ecessary  supplement to_the Convention, in accordance with 
Swiss law , and quite clear
60 M r ZALD IVAR (Argentina) hoped that, since the m ajority  of delegates 
seem ed  to favour the approval o f the new a r tic le , the D rafting C om m ittee 
w ould con su lt w ith (the F re n ch  d e lega tion  to s e e  i f  it cou ld  not p rod u ce  a 
c le a re r  text The Spanish w ords " naturaleza, form a  e im portancia" w ere 
far from  c le a r
61 Mr MAUSS (F rance) said that- there was no intention to go back on the

19
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d e c is io n  that the Installation  State should frx the lim it  o f  lia b ility , but it 
should be la id  down that com pensation  should be apportioned by the law o f 
the com petent cou rt
62 M r MITCHELL (United States o f A m erica ) said that, while sym pathiz
ing with the purpose o f the F rench  p rop osa l, he found it u n n ecessary  He 
thought that the re fe ren ce  to the "nature, form  and extent o f com pensation" 
might lead the com petent court to infringe the prov ision  orig inally  made by 
the Installation State
63 Mr DUTILLEUX (Belgium ) d isagreed that the new article was unneces
sa ry  T here  w as nothing m  the C onvention  allow ing the com peten t cou rt 
to apply its own law , In fact A rtic le  TV, paragraph  2, as approved , -p ro 
vided  a ca se  m  w hich the com petent cou rt cou ld  not do so
64 M r W EITNAUER (F ed era l R epu blic  o f  G erm any) thought the F ren ch  
p rop osa l absolutely  n ecessa ry  to prevent disputes ov er  whether the law o f 
the com petent cou rt o r  that o f the Installation State should be applied in the 
apportionm ent o f com pensation
65 The CHAIRMAN put the French  proposa l (C W /3) to the vote
66 T here w ere 21 vo tes  m favour and 5 against, with 19 abstentions The 
proposa l was approved The new artic le  was r e fe r r ed , with the observation  
o f  the N etherlands delegate, to the Drafting C om m ittee

A r tic le  VII

Paragraph 1

67 The CHAIRMAN said  that the P hilippine am endm ent (C W / 1, am end
m ent 84) had been  withdrawn 1 ’
68 '  M r M AURER (United States o f A m e r ica ) said  that the United States 
delegation  had withdrawn its am endm ents (C W /l ,  am endm ents 85 and 86) 
because A rtic le  II, paragraph 6, had been d e le ted 1 It would take the point 
up with the D rafting C om m ittee and, i f  som e m atter o f substance seem ed  
to be le ft  u nsettled , r a is e  it again  la te r  in the C om m ittee  o f  the W hole
6 9 The CHAIRMAN suggested that A rtic le  VII, paragraph 1, be re fe rre d  
to the D rafting C om m ittee
70 It was s o  a greed

Paragraph 2
I

71 M r ZALDIVAR (Argentina) said that his delegation proposed  the dele
tion of the paragraph (C W /l, amendment 87) as unnecessary because a p er
son other than the operator who had paid com pensation  for  nuclear damage 
would acqu ire by subrogation  righ ts against the debtor under the ord inary  
law  o f h is country T he con fu sion  to w hich the paragraph  gave r is e  was 
shown by the la rg e  num ber o f am endm ents subm itted to it
72 The CHAIRMAN put to the vote the Argentine proposal (C W /l, amend
ment 87) ‘
73 T here w ere 3 vo tes  m  favour and 19 against, with 20 abstentions The 
proposa l was r e je c te d__________ 4

1 See 9th m eeting paras 73 and ’"4 ’’’ 1 1
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Sub-paragraph (a)

74 The CHAIRMAN invited the Committee to d iscuss that part of the Danish 
amendment (C W /1, amendment 88) which proposed to delete the w ords "who 
is  a national o f a Contracting P a rty ", and that part o f the Norwegian amend
ment (CW / 1, amendment 92) which proposed to insert the w ords " o r  has his 
habitual residen ce  in the terr itory  of"
75 M r SPLE TH  (D enm ark) said  that a s im ila r  point had been  dealt with 
in connection with the United Kingdom amendment to A rtic le  IA  (C W /1, 
amendment 23), but in that ca se , unlike the present ca se , the operator was 
not lia b le  to com pen sate  the v ic t im  A v ic t im  m ight som etim es  have the 
ch o ice  o f bringing an action  against an operator o r  against another person  
under, say, an international transport convention That other person should 
have a right o f re co u rse  against the operator who was liab le  otherw ise the 
op era tor  m ight evade his ob ligation  by persuading the v ic t im  to b rin g  his 
action against the other person  T here was no such restr iction  in the Paris 
Convention, which gave the right o f recou rse  to any person  who had furnished 
com pensation when the operator was liable (A rticle  6) The same was true 
o f  the B ru sse ls  Convention (A rtic le  XI (5, a)), as the S ecretaria t o f  the 
Agency pointed out in its article -by -article  com m ents (C N -12/3, paragraph78) 
He wished that recom m endation had been foHowed
76 The CHAIRMAN put to the vote the Danish proposa l to delete the words 
"who is a national o f a C ontracting Party"
77 T here w ere 9 vo tes  m favour and 12 against, with 20 abstentions The 
proposa l was r e je c te d
7 8 Mr ROGNLIEN (Norway) said that he had nothing to add to the Danish 
delegate 's statement The only d ifference between the Danish proposal and 
his own was that he wished the right to be re s tr ic te d  to nationals o f a Con
tracting State and persons, habituaHy resident there
7 9 M r MAUSS (F ran ce) hoped that the N orw egian p rop osa l would-not be 
adopted, but that i f  it w ere it might be restr icted  to individuals (personnes 
physiques)
80 The CHAIRMAN put to the vote  the N orw egian  p rop osa l to in sert the 
w ords " o r  has his habitual re s id e n ce  m  the te rritory\ o f"
81 T here w ere  8 vo tes  m favour and 15 against, with 17 abstentions The 
proposal-w as r e je c te d
82 Mr SPLETH (Denmark) drew attention to the explanation o f his amend
m ent (C W /1 , Ad 89) He w ished it to be c le a r  that the extinction  p eriod  
for a v ict im 's  claim  provided m A rticle  V, paragraph 3, did not necessarily  
co in cide  with that lim itin g  the righ t o f  r e co u rs e  o f  a p erson  who had paid 
com pensation The latter period  should not be com puted from  the moment 
the victim  knew of the damage, for  there might be a long delay between that 
m om ent and his institution o f  an action , and the action  it s e lf  m ight la st a 
long tim e, so that the rights of the victim  against the operator might already 
have expired before  the person  who had paid com pensation knew of his lia 
b ility  He would agree that the extinction  p eriod  m ight start to run la ter 
than his am endm ent p rov id ed  — fo r  in stan ce , fr o m  the date o f paym ent 
o f com pen sation  — but not e a r lie r
83 Mr MAUSS (F rance) said it was understood that aH liab ility  should be 
channelled to the op e ra to r 's  in su rer , but he did not see  how that could  be
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done w here a c la im  a rose  m uch la te r  and co v e re d  a m uch lon g er  p er iod  
He cou ld  not support the Danish am endm ent
84 Mr SCHEFFER (Netherlands) asked if  the Danish amendment re ferred  
to the right of recou rse  or the right of subrogation Since subrogation would 
be autom atic, sp ec ia l p rov ision  fo r  its extinction p eriod  was unnecessary
85 M r ROGNLIEN (N orw ay) s tre s s e d  that the D anish am endm ent dealt 
only with the sh ort p eriod  r e fe r re d  to in paragraph 3 o f A rtic le  V and not 
with the ten -year period  re fe rred  to in paragraph 1 it therefore concerned 
only those States which had decided to avail them selves o f the shorter period
86 M r SPLE TH  (D enm ark), rep ly in g  to the N etherlands de lega te , sa id  
that his amendment was specia lly  im portant in cases  o f subrogation, for  m 
a ca se  w here the righ ts  o f the v ic t im  ex p ired  the righ ts  o f  a p erson  who 
had paid com pen sation  exp ired  too
87 The CHAIRMAN put the Danish am endm ent (C W /l ,  amendment 89) to 
the vote
88 T h ere w ere  4 v o te s  m  favour and 7 against, with 31 abstentions The 
am endm ent was r e je c te d
89 The CHAIRMAN ruled that the re je ct io n  o f the Danish amendment im 
plied  r e je c t io n  o f  the la st sen tence o f  the N orw egian  am endm ent (C W /l ,  
am endm ent 92)
90 The United States amendment (CW/ 1, amendment 95) ra ised  the question 
o f supersession , and the United States delegation had requested that it should 
not be dealt with until the re p o r t  o f  the S u b-C om m ittee  on R elations with 
other International A greem en ts 2 had been  re ce iv e d

Sub-paragraph (c )

91 The CHAIRMAN said that the German amendment (C W /l, amendment 90) 
p rop osin g  that the w ord s  "n o n -co n tra c tin g  P a rty " should  be r e p la ce d  by 
"n o n -co n tra ctin g  State" had been  r e fe r r e d  to the D ra ftin g  C om m ittee
92 The G erm an am endm ent p rop osin g  the deletion  o f the w ords "In  this 
paragraph " (C W /l, amendment 91) would make the definition generally 
applicable throughout the Convention The United Kingdom  had presented 
an am endm ent (C W / 1, am endm ent 17) to A r t ic le  I p rop osin g  a defin ition  
o f "national o f a Contracting Party identical with that in the text of 
A rtic le  VII, paragraph 2(c) He p roposed  that the C om m ittee should firs t  
take a decision  on sub-paragraph (c) and then — if  it were approved — de
cide whether it should be transferred  to A rticle  I The German amendment 
could be re fe rred  to the Drafting Com m ittee
93 He put the principle of sub-paragraph (c) to the vote
94 T here w ere  31 v o tes  m  favour and 5 against, with 5 abstentions 1 he
p r in c ip le  was approved  Sub-paragraph (c )  was r e f e r r e d  to the D rafting  
C om m ittee  1
95 Mr RAO (India) said that the sub-paragraph was a definition and should
go m A rticle  I '
96 The CHAIRMAN suggested  that it should be r e fe r r e d  to the D rafting 
C om m ittee as part o f A rt ic le  I

2 The Sub-Com m ittee s report was in due course issued as document C N -12 /C W /104  and Corr 1
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97 It was s o  decid ed
98 M rs OSCHINSKY (B elgium ) said  that the D rafting C om m ittee should 
be requested  to extend the definition  to co v e r  individuals as w ell as legal 
persons
99 The CHAIRMAN pointed out that the word " designe" in the French  text 
was quite wrong The point would be dealt with by the Drafting Committee

The m eetin g  r o s e  at 5 40 p  m

SEVENTEENTH MEETING 

Monday, 13 M ay 1963, at 9 35 a m  

Chairm an M r McKNIGHT (A ustralia)

CONSIDERATION Of THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 
REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN-12/2) (continued)

A r tic le  VIU

1 M r DUNSHEE de ABRANCHES (B ra z il) sa id  that the fou rteen -P ow er 
amendment (C W /92) was designed to secu re  the op era tor 's  right of recou rse  
against aU persons whose act o r  om ission  had contributed to cause a nuclear 
incident
2 The princip le  o f channeUing was one o f the basic principles of the Con
vention, but it applied only to the relationship  between the operator and the 
v ictim  once the operator had paid com pensation , channeHing had fu lfilled  
its  r o le  It did not co n ce rn  the fu rth er question  o f  the apportionm ent o f 
liab ility  between aU those persons who had jointly  contributed to the damge 
At that point the prin cip le  o f joint resp on sib ility  should becom e applicable 
The operator should, inter alia, have the right of recou rse  against the manu
factu rers  o r  suppliers o f nuclear equipment o r  m ateria l provided he could 
prove that the damage was due to the fault o f the m anufacturer or supplier 
The e ffect o f the present text, how ever, was to absolve m anufacturers and 
suppliers from  aH responsibH ity
3 Sub-paragraph (a) gave a right of recou rse  only m cases of acts or om is
sions done with intent to cause dam age, that was to say, in the case o f c r i 
m inal actions which would faU within the crim inal code but the right o f r e 
cou rse  should a lso  apply to faults fa llin g  within the civH  cod e  T o  speak 
o f an "a ct o r  om iss ion  done with intent" was to introduce a sub jective e le 
m ent w hich it would be d ifficu lt to p rove  the am endm ent r e fe r r e d  to the 
cr ite r io n  o f dam age, w hich was p u re ly  ob je ct iv e  ,
4 A gain , su b -p aragrap h  (a) r e fe r r e d  on ly  to in d iv idua ls , w h ereas the 
amendment re ferred  to persons as defined m paragraph 10 of A rticle  1 That 
m eant that under the ex istin g  text an op era tor  would have no righ t o f r e 
co u rse  at aH against a firm  o f m an u factu rers  even  i f  they had know ingly
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supplied  d e fectiv e  m a ter ia l T o  g ive  a righ t o f r e c o u r s e  against in 
dividuals — say , a w orker o r  em ployee — was a purely  em pty p rov is ion  
because no individual would have the financial resou rces  to pay the necessary 
com pensation Sub-paragraph (a) provided no rea l right o f recou rse  at all 
even if  the operator won his case  he could re ce iv e  no com pensation
5 Sub-paragraph (b) dealt with ca ses  where recou rse  was exp ressly  p ro 
vided fo r  by contract but in doing so  it con ferred  no rights not already en
joyed  and was likew ise a m ere  em pty prov is ion  because in such a ca se  the 
liab ility  o f the m anufacturer or supplier would follow  from  the contract and 
not from  the Convention
6 Sub-paragraph (c) dealt only with the case of nuclear m aterial m transit 
That the c a r r ie r  should be lia b le  w hile the m an u factu rer o r  su p p lier  en 
joyed  absolute freed om  from  resp on s ib ility  was con trary  to a ll p rin cip les  
o f law and all leg a l system s
7 He had not heard any legal argument against the principle of the amend
m ent The only argum ents brought fo rw a rd  at the m eetin gs o f the In ter
governm ental Com m ittee had been econom ic arguments concerning the effect 
on atom ic industry o f the so -ca H ed  "pyram id in g  o f in su ran ce" But lega l 
con sid era tion s cou ld  not be ign ored  on p u re ly  econ om ic  grounds In any 
case m anufacturers did maintain insurance m the norm al course of business 
to c o v e r  their civH  lia b il it ie s  v i s - a - v i s  th ird  p a rtie s  F e a rs  o f a p y ra 
m iding o f  in su ran ce  seem ed  th e re fo re  exaggera ted  If the o p e ra to r  fe lt  
that he had re co u rse  against the m an u factu rer 's  insurance he would be the 
m ore  w illing to provide adequate com pensation  fo r  v ictim s
8 T here  was no reason  to give p r io r ity  to econ om ic argum ents in a con 
vention  w hich w as p r im a r ily  con ce rn e d  with the p ro te ct io n  o f  v ic t im s  o f 
nuclear incidents Adm ittedly the problem  was not sim ple but he was con 
fident that a p ro v is io n a l so lu tion  cou ld  be found along the lin es  p rop osed  
in the jo in t am endm ent
9 M r THOMPSON (United Kingdom) said that his delegation was strongly 
opposed to the amendment The question was not >a new one and it had been 
fought out both m  the United K ingdom  it s e lf ,  when that cou n try  had been  
d iscu ssin g  its dom estic  'leg isla tion  on lia b ility  fo r  nuclear dam age, and in 
the d iscu ss ion s  at the P a r is  C on feren ce  In both ca s e s  the d e c is io n  had 
been  rea ch ed , a fter ca re fu l study o f  the argu m en ts, that lia b ility  should  
be channeUed e x c lu s iv e ly  to the o p era tor  apart fro m  som e  m in or  e x ce p 
tions in w hich he should have righ t o f r e c o u r s e  That d e c is io n  w as em 
bod ied  both in the P a r is  C onvention  and m  the B ru s s e ls  C onvention
10 The jo in t am endm ent cou ld  only be d e scr ib e d  as a t im e -b o m b  w hich, 
i f  included m  it, would blow  the C onvention sk y -h igh  A convention  con 
taining such  a p ro v is io n  cou ld  not ex is t  a lon gside  other a lread y  ex istin g  
conventions or alongside the internal leg is la tion  of many countries If the 
amendment w ere approved, the Convention would be unacceptable to a large 
num ber o f the countries present, in particu lar those which w ere parties to 
the P a r is  C onvention The C on feren ce  m ight spend days m  repeating  the 
arguments for and against the amendment He urged delegates to have noth
ing to do with it and to re je ct  it root and branch
11 Mr SCHEIDWIMMER (F edera l R epublic o f Germ any) said  that he sup
ported everything that had been said  by the United Kingdom delegate The 
C onvention, lik e  other conventions dealing with n uclear dam age, and the
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laws o f the individual States, had two main con cern s the protection  o f v ic 
tim s and the encouragem ent o f the atom ic Industry But i f  suppliers w ere 
deprived  o f  p rotection  from  cla im s by o p era tors , the e ffe ct  on the atom ic 
industry would be d isastrous That was why the law m all countries p ro 
tected  su p p liers  and m an u factu rers by channelling lia b ility  to o p e ra to rs , 
e ither by the s o -c a l le d  leg a l m ethod, o r  by the m ethod that was fo llow ed  
in G erm any, that protecting  su pp liers by the sam e insurance p o lic ie s  and 
by the sam e State indem nification as that by which operators were covered  
If suppliers and operators w ere cov ered  m  the sam e way, by the sam e in
surance p o lic ie s , no question  o f r e co u rs e  by op era tors  against su pp liers  
cou ld  a r ise  He opposed  the joint am endm ent
12 Mr PAPATHANASSIOU (G reece ) said that, as one o f the spon sors  of 
the amendment, he entirely  supported the arguments o f the B razilian  dele
gate There was no reason  why operators, after having fulfilled their obli
gations to the v ictim s, should not have recou rse  against m anufacturers and 
suppliers outside the Convention by bringing norm al actions for fault under 
the internal law o f their country The fault o f the m anufacturer would, o f 
cou rse , have to be proved i f  it w ere not proved he would not pay He found 
that princip le  whoUy acceptable and thought the cr it ic is m s  brought against 
the joint amendment w ere unjustified
13 Regarding the statement by the United Kingdom delegate that the amend
ment was incom patible with the P a r is  Convention, his attitude was that m 
the event o f a con flic t betw een the P a r is  C onvention and the presen t Con
vention — if  the amendment w ere approved — the P aris  Convention should 
prevaU

14 M r SANALAN (Turkey) said that although his delegation had not spon
sored  the amendment, he thought it m accordance with the interests of those 
countries w hich w ere dependent on fore ign  m anufacturers fo r  supplies o f 
nuclear m ateria l and equipm ent, and would th ere fore  vote fo r  it If op er
ators had a right of recou rse  against m anufacturers, the latter would be more 
vigH ant m  ensuring that the m a ter ia l they supp lied  was s a t is fa c to ry  It 
would, m oreov er , be o f benefit to v ictim s if  the operator w ere not the only 
person  liab le  to pay com pensation
15 Mr STEPHENSON (South A frica ) agreed with the United Kingdom dele
gate The sam e question had been  fuHy d iscu ssed  m  con nection  with the 
relevant legislation  m South A frica  and the same conclusion had been reached
16 The B ra z ilia n  delegate had sa id  that there w ere  no leg a l argum ents 
against the prin cip le  o f the amendment T here  w ere , m  fact, two firs t , 
the nuclear industry introduced an en tire ly  new and abnorm al type o f r isk  
and an operator had to accept a new form  o f liab ility  the scope  ot that lia 
b ility  cou ld  be judged by analogy with R om an law , under w hich tne owner 
o f a lion that he aHowed to roam  the streets free ly  could not escape liability 
on the ground that the lio n 's  actions w ere not under his con tro l Secondly, 
the am endm ent om itted  aU re fe re n ce  to m a lic iou s  intent on the part o f a 
person  other than the supplier or m anufacturer The South A frican  legal 
system  provided crim inal sanctions against such persons, and the operator 
should also have a right o f re cou rse  against them
17 A part fro m  that, he thought the econ om ic  argum ents with re g a rd  to 
channelling and the need to avoid a pyram iding o f insurance outweighed the 
arguments on which the amendment was based
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18 M r TAGUINOD (P hilipp ines) said  that the right o f r e co u rs e  provided 
by sub-paragraph  (a) in the existing text was purely  em pty becau se it was 
obvious that individuals would not p o sse ss  the n ecessa ry  funds The need 
fo r  punishing such individuals could be covered  by providing crim inal sanc
tions in the penal code o f  the individual States But there was the further 
need o f secu rin g  ju stice  fo r  op era tors
19 He agreed that hitherto the standards o f ca re  shown by m anufacturers, 
suppliers and ca r r ie r s  o f nuclear m ateria l had been high but there was no 
guarantee that, as nuclear energy becam e m ore and m ore a feature of every
day l i fe , that sam e high standard w ould continue to be o b se rv e d  Manu
facturers  and suppliers might be tem pted to re lax  their precautions, parti
cu la r ly  i f  o p e ra to rs  had no r igh t o f  r e c o u r s e  against them  fo r  fault
20 He did not think that the argum ent con cern in g  the pyram iding o f insu
ra n ce  w as cogen t beca u se  lia b ility  under the C onvention  w as lim ited
21 M r SANTOS (Spam) sa id  that Spam had alw ays m aintained the p r in 
ciple o f right of recou rse  against suppliers of m aterial which caused or con
tributed to an accident That was a lega l p r in c ip le , deriving from  Roman 
law, which had been observed for centuries and was still enforced in current 
leg is la tion  The Spanish delegation  had supported  the argum ents o f the 
Italian delegate at the P a r is  C on feren ce  and o f  the A rgentine delegate at 
the B ru ssels  C onference, and if  it had, neverth eless, signed the P aris  and 
B ru sse ls  C onventions without m aking a reserv a tion  on the point, that was 
because, m  its desire  to arrive at a convention on c iv il liability  for nuclear 
dam age, it had not w ished to create greater d ifficu lties , and because it had 
reg a rd ed  those C onventions as valuable in ternational in stru m en ts Now, 
however, the Spanish delegation insisted on the principle of right of recourse
22 As had been sa id , the p rin cip a l aim s o f the presen t C onvention w ere 
tw ofold  the p ro tection  o f v ic t im s  and the p rom otion  o f  n u clear industry  
The recog n ition  o f the o p e r a to r 's  r igh t o f r e c o u r s e  in no w ay p re ju d iced  
the position of v ictim s, who would still be able to obtain compensation quick
ly , thanks to the princip le o f channelling liab ility  to the operator But that 
p rin cip le  did not a ffect the o p e ra to r 's  r igh t o f r e c o u r s e  against m anu
fa ctu rers  N uclear m ateria ls  and insta llations w ere m ainly p roduced  by 
la rg e  f irm s  w hich cou ld  a fford  to pay the com pen sation  in volved  but the 
op era tors  o f sm a ll nuclear installations would r isk  bankruptcy i f  they did 
not have the righ t o f r e c o u r s e  against su p p lie rs  o f d e fe ctiv e  equipm ent 
M o re o v e r , the p o ss ib ility  o f a fault on the part o f the m an u factu rer was 
greater than on the part o f the op era tor , and the Spanish delegation at the 
B ru sse ls  C on feren ce  had m  fact in trodu ced  an am endm ent a im ing at r e 
v ers in g  the ord er  o f liab ility , though unfortunately the amendment had not 
been accepted
23 M iss RATUMBUYSANG (Indonesia) said that she would vote fo r  the 
amendment tor the reasons which had been given by the B razilian  and other 
delegates and because it was in accordance with Indonesian law
24 Mr SCHEFFER (Netherlands) said that he understood the views ofthose 
delegations which wished to adhere to the norm al rule o f law that any person 
who had caused damage to another should be liab le  but prolonged  study o f 
the question o f nuclear dam age had shown it was n ecessa ry  to depart from  
traditional ru les in view  o f the exceptional r isk s  involved It had becom e 
c lea r  that the developm ent o f the atom ic industry could only be furthered if
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the principle o f channeHing w ere maintained, since it was only the operator 
who could be insured  in such a way as to prevent a p roh ib itive  r is e  in the 
cost o f producing nuclear energy He had thought the princip le so  weH 
established that it cam e as a su rprise  to find it questioned at that stage If 
the p r in c ip le  o f  channeHing w ere  not upheld, he fuHy sh a red  the v iew  o f 
the Umted K ingdom  delegate that the C onvention as a w hole w ould be 
m  danger
25 Mr PEE L (International Labour Organisation) (ILO) said that the joint
amendment would perm it re co u rse  actions against individual em ployees of 
the op era tor  and o f other undertakings, and that that would apply even  in 
ca se s  w here on ly s im p le  n eg ligen ce  w as in volved  A s the ILO  o b s e rv e r  
at the Intergovernm ental C om m ittee had sa id , that was not in accord an ce  
with m odern trends o f labour law nor with the standards la id  down in other 
international agreem ents ,
26 M r SPINGARN (United States o f  A m erica ) said  that the prom otion  o f 
the atom ic industry would be se r iou s ly  jeopard ized  i f  the amendment w ere 
adopted
27 It was not true that nuclear installations w ere built exclusively  by large 
firm s The construction of nuclear instaHations was a very  com plex matter 
and very  many people w ere involved — those who laid the foundations, built 
the structure, provided piping ind  other equipment, maintenance se rv ice s , 
etc M any o f  those p erson s  w ould be nationals o f  the cou n try  w h ere  the 
installation  was lo ca ted , and they would be in danger o f bankruptcy m  the 
event o f a nuclear incident, as the r is k s  involved m ight in la rg e  m easure 
be unm surable They would th erefore  be highly reluctant to engage m  such 
undertakings at all
28 The econom ic needs of the new technology had led to certain  limitations 
on the right o f re co u rse  being in corporated  in the P a ris  and B ru sse ls  Con
ventions The reason s which had prom pted those prov is ion s  w ere equaHy 
valid in the case o f the present Convention and he strongly opposed the joint 
amendment
29 M r RUEGGER (Switzerland) said that the p rov ision s o f Swiss law and 
Sw itzerland's obligations under the P aris  and B ru ssels  Conventions did not 
allow it to support the amendment However, the Swiss delegation had great 
resp ect and understanding for the lega l scrup les of the sponsors No jurist 
im bued with the p rin cip les  o f Rom an law could  cheerfuH y contem plate the 
step involved m  m odifying that lega l con cept the step , n everth e less , was 
n ecessa ry , sin ce  the overrid in g  need was to avoid p rov ision s which would 
act as a brake on the atom ic industry, without providing additional protection 
for v ictim s
30 It was to be hoped that the m inority  would ultim ately be convinced that
the prov is ion s  approved by the m a jor ity  w ere not s im p ly  a v io la tion  o f  an 
essen tia l le g a l p r in c ip le  but w ere  im p osed  by the n e ce s s ity  o f p rov id in g  
fo r  an exceptional case and of laying the foundations fo r  future development 
The fears of the m inority might be aHayed if  it were provided that operators 
w ere covered  not only by insurance and State indemnification but by an inter
national fund, on the lines proposed by the Argentine delegation, to co rrect 
any in ju stices which might occu r  The Swiss delegation would vote fo r  the 
retention o f the existing text '
31 M r KEAN (International C iv il A viation O rgam zation) (ICAO) said that
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the e ffe ct  o f the amendment would be to ren d er it im p oss ib le  fo r  a irlin es 
and their crew s to ca rry  nuclear m ateria ls by a ir, because they would then 
be exposed  to r isk s  against w hich  they cou ld  not in su re  That w ould not 
benefit the v ic t im s  o f  a n uclear in cident
32 M r GROSCLAUDE (Intergovernm ental M aritim e Consultative Organi
zation) (IMCO) associated  h im self with the statement o f the ICAO observer, 
which applied equally to sea transport
33 Mr ZALDIVAR (Argentina) said that the statement of the ICAO observer, 
was inaccurate becau se  nuclear m ateria ls  w ere in fact tran sported  to the 
Argentine by a ir , though Argentine law allowed re co u rse  against ca r r ie r s
34 M r BRATUSJ (Union o f Soviet S ocia list 'R ep u b lics) said that he under
stood the considerations by which the spon sors of the amendment had been 
guided but opposed  it , not becau se  it con flic ted  with the P a r is  C onvention, 
to which the Soviet Union was not a party, nor solely  for the econom ic reasons 
given by the United Kingdom and United States delegates, but a lso fo r  re a 
sons o f a ju r id ica l ch aracter It should be borne m  mind that law was de
ve lop in g  and had not rem a in ed  p e tr ifie d  at the stage  o f R om an law
35 W here a con tract existed between the operator and a supplier (contrac
tor ) the mutual obligations and rights o f both parties w ere la id  down in the 
contract That meant that an operator, m  the ex erc ise  of his rights, could 
requ ire  the supply o f m ateria ls and equipment and the perform ance o f s e r 
v ices  in accordance with the term s o f the con tract If the joint amendment 
was approved, the op era tor  would be autom atica lly  guaranteed a righ t o f 
recou rse 'aga in st the supplier (contractor) m the event of fault on the latter 's  
part That m ight le s s e n  the o p e ra to r 's 'v ig ila n ce  m  seein g  that the term s 
o f the con tract w ere fu lfilled  and m ight make him le s s  stringent v is -a -v is  
the other party The existence o f a contract meant that the two parties were 
free  to enter cla im s against each other arising from  non-observance o f the 
term s o f the con tra ct, but did not m ean an autom atic tra n sfe r  fro m  the 
operator to the supplier of liability in respect of damage caused by a nuclear 
incident A ccord ingly  the op era tor 's  ,right o f recou rse  against the supplier 
(con tractor) cou ld  only be la id 'dow n m  the con tract If there was no such 
p rov is ion  m  the con tract there was no right o f r e co u rs e
36 F or the ju rid ica l reasons he had indicated, the right o f re cou rse  in the
ca ses  under d iscu ssion  could not fo llow  autom atically from  the cou rt 's  de
cis ion  that com pensation 'should be paid by the operator for nuclear damage 
o ccu rr in g  in his installation , even w here the su p p lie r '(co n tra cto r ) was at 

'fau lt *
37 M r JARVIS (Canada) en d orsed  the v iew  e x p re sse d  by  the United 
Kingdom delegate that approval of the joint amendment would very  seriously  
hamper the developm ent o f the peacefu l uses o f atom ic energy, a view  sup
ported by intensive experience in Canada in connection with atom ic research  
and development

38 M r SCHEFFER (Netherlands) considered that the C om m ittee's decision 
on the jo in t amendm ent would be d e c is iv e  fo r  the s u cce ss  o r  fa ilu re  o f the 
C onference The question was not whether nuclear m ateria ls w ere at p re 
sent ca rr ied  by a ir , but whether a right o f re co u rse  against c a r r ie r s , who 
could stipulate no exoneration from  liability , as proposed m the joint amend
ment, should be granted by an international convention He agreed with the
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ICAO and IMCO observers that should the amendment be approved, the trans
p ort o f n u clea r m a ter ia ls  by  a ir  o r  se a  w ould be re n d e re d  im p o ss ib le
39 M r EDLBACH ER (A ustria) said that his delegation had attached con 
siderable  im portance to A rtic le  II, paragraph 6, which the C om m ittee had 
decided to delete 1 It had decided to becom e a co -spon sor of the joint amend
ment because it wished to re-in troduce  the principle involved m another way
40 The present text o f A rtic le  VIII was not acceptable because it re fe rred  
in  su b -p aragrap h  (a) to the "in d iv id u a l" and not to a "p e r s o n "  as defined 
in paragraph 10 of A rticle  I, and because it provided that the operator should 
have a righ t o f  r e c o u r s e  on ly  i f  that individual had acted , o r  had om itted  
to act, "w ith  intent" to cause dam age, a c ircu m sta n ce  w hich would never 
a r ise , nor would it ever be possib le  to prove such intent Though it would 
o f  cou rse  be open to the operator and those with whom he concluded a con 
tra ct to stipulate in the con tra ct that there would be no righ t o f r e c o u r s e  
against the con tra ctor , it should be stated p ositive ly  m  the Convention, as 
a gen era l p r in c ip le , that the op era tor  should have the righ t o f r e c o u r s e  
In a sp irit o f com p rom ise , how ever, he would suggest that the joint amend
ment might be rev ised  by the addition of a phrase along the lines o f the 
A ustrian amendment (C W /2 6 ,N o  2) which had been approved by the C om 
m ittee m  con nection  with A rtic le  III, paragraph  2 2 He would th ere fo re  
suggest that separate votes should be taken, fir s t  on the text o f the amend
ment as it appeared m  docum ent C N -1 2 /C W /9 2 , and then on the suggested 
addition
41 M r DONATO (Lebanon) supported that suggestion
42 M r HENAO-HENAO (C olom bia) said that sub-paragraph (a) of A rticle  
VIH was totaHy unacceptable on both lega l and m ora l grounds, becau se  it 
p rov id ed  that the op era tor  shou ld  have a righ t o f  r e c o u r s e  on ly  in  ca se s  
where there had been "intent" to cause damage The joint amendment, which 
his delegation had co -sp on sored , provided that operators should have a right 
o f  r e c o u r s e  m  ca se  o f  "fa u lt" o f  the p erson  con cern ed , w hich was m ore  
appropriate  fro m  e v ery  point o f v iew
43 The proposed amendment was aH the m ore desirable m view of the ten
dency o f Governm ents to favour unduly the developm ent of their national air 
and sea transport com panies, whose responsibH ity in creased  m proportion  
to the potential danger represented  by the goods they ca rr ied
44 M r VILKOV (Union o f Soviet S ocia list R epublics) pointed out that even 
when the equipm ent supplied  w as o f exceU ent quality, a n u clear  in cident 
might occu r due to its wrongful use It might, however, be regarded as the 
resp on s ib ility  o f  the m anufacturer to design  the equipm ent in such  a way 
that it could not be wrongly used Introduction o f the concept o f "fault" would 
thus in fa ct m ake fo r  an in cre a se  in the com p lex ity  o f the p rob lem
45 Mr PHUONG (V iet-N am ) endorsed the view s expressed  by the delegate 
o f A ustria  T hose countries m  which the nuclear industry was highly de
v e lop ed  should  take into account the fa ct that, m  aim ing to p ro te ct  their 
own industry by denying to the operator a possib le  right o f recou rse  against 
a supplier at fault, they might handicap the development o f the peaceful uses 
o f atom ic energy m  the developing cou n tries , w here the op era tors  would

1 See 9th meeting paras 73 and 74
2 See 11th meeting paras 40 and 41
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be fo r  a long tim e to com e  the G overnm ents th em se lv es , e ither d ire c t ly  
o r  in d irectly
46 M r THOMPSON (United Kingdom) urged that it should not be considered 
that there was a d ivergence o f in terests between the m ore highly developed 
countries, as suppliers o f nuclear m ateria ls , and the developing countries 
In the view  o f his delegation , the jo in t amendment would be against the in
terests  o f aH
47 M r DUNSHEE de ABRANCHES (B razil) said that it could not be argued 
that the presen t C onvention should not contain  a p ro v is io n  con cern in g  the 
o p e ra to r 's  r igh t o f r e c o u r s e  becau se  there was no such  p ro v is io n  in the 
P a r is  C onvention  T he p resen t C on feren ce  gave an opportun ity to th ose 
States which had not been represented  at P aris  to express their view s The 
system  o f chanelling liab ility  to the operator had been instituted to facilitate 
the v ic t im 's  cla im  fo r  com pensation  and w as not in com patible with a right 
o f re cou rse  as provided in the joint amendment The establishm ent of such 
a right o f re co u rse  would indeed be the best way o f protecting possib le  
v ic t im s , since it would give the assurance that suppliers o f nuclear insta l
lations would e x e rc ise  a ll the n ecessa ry  ca re  and would endeavour to make 
the industry m ore efficient The developm ent o f the industry would be ham
p ered  i f  su p p liers  had no leg a l re sp o n s ib ility  b eca u se  they would have no 
need to su p erv ise  m anufacture so  carefuH y
48 It was not true, as the ILO observer had suggested, that the joint amend
ment was con trary  to the in terests o f the w ork ers  The p rop osed  text did 
not mention "the individual" but a "p erson ", the definition of that term  being 
contained in A rtic le  I, paragraph 10
49 In reg a rd  to the com m ents o f the Soviet de legate , he w ould point out 
that the jo in t am endm ent did not p rov id e  that the su p p lier  w ould be auto- 
m aticaU y liab le  but only that he would be liab le  i f  fault could be proved It 
was true that a nuclear incident by its v e ry  nature m ade the establishm ent 
o f p roo f d ifficu lt If it could be proved  that the supplier was at fault, how
ev er , the op era tor m ust have a right o f r e co u rs e  against him  That right 
was not only a ru le  o f Rom an law , but was um versaH y applied by the lega l 
system s o f e v ery  country, including the Soviet Union
50 He requ ested  that a roH -caH  vote should be taken on the joint am end
ment
51 M r BRATUS J (Union o f Soviet S ocia list R epu blics) again explained his 
point o f view  regard ing  the joint amendment A s he had already indicated, 
even i f  the supplier had been at fault in d ischarging his contractual ob liga 
tions, the right o f re co u rse  would still apply autom atically, and that would 
weaken the control which the operator exerted over the supplier (contractor)
52 The CHAIRMAN said that during the d iscussion  o f the joint amendment 
severa l suggestions had been made fo r  its m odification  He would urge the 
C om m ittee to re fra in  from  subm itting sub-am endm ents at that stage o f its 
w ork  He w ould put to the vote  on ly the or ig in a l p ro p o sa ls  subm itted  m  - 
w riting T h ose  delegates who w ished to in trodu ce further changes cou ld  
propose amendments in plenary meeting He put to the vote the joint amend
ment (CW/ 92)

53 A t the r eq u es t  o f  M r D unshee de A branch es (B razil), a r o l l -c a l l  vote  
was taken
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The United S tates o f  A m erica , having been  drawn b y  lo t  by  the Chairman, 
was ca lled  upon to vo te  f ir s t

The r e s u lt  o f  the vo te  was as fo llow s

In favour V iet-N am , Argentina, A ustria, B razil, C olom bia, G reece, 
H oly S ee, Indonesia , Iran, Is ra e l, L ebanon, M ex ico , 
M o r o c c o , P h ilip p in es , P ortu ga l, Spain, T u rk ey

Against United States o f  A m erica , A ustra lia , B elg ium , B ulgaria , 
B ye loru ssia n  Soviet S oc ia lis t  R epu b lic , Canada, Cuba, 
C zechoslovak Socia list Republic, Denmark Finland, France, 
F ederal Republic of Germ any, Hungary, India, Netherlands, 
Norway, Poland, Rom ania, South A frica , Sweden, Switzer
land, Ukrainian Soviet S ocia list R epublic, Union o f Soviet 
S ocia list R epu b lics , United Kingdom  o f G reat B rita in  and 
N orthern Ireland

Abstaining Yugoslavia, China, Ghana, Italy, Japan, Republic of Korea, 
Thailand

54 T here w ere  17 vo tes  m favour and 24 against, with 7 abstentions The 
amendment was r e je c te d
55 The CHAIRMAN invited the C om m ittee to con sider the proposa l by the 
Philippines fo r  the redrafting o f sub-paragraph (a) (C W /l, amendment 96)
56 Mr TAGUINOD (Philippines) said that the m atter had for  the m ost part 
been debated in connection  with the jo in t am endm ent w hich had ju st been 
re je cted  by the C om m ittee The f ir s t  part o f his delegation 's  amendment, 
which provided that the operator should have a right o f re co u rse  only i f  "a  
nuclear incident resu lts  from  an act o r  om iss ion  done with intent to cause 
damage or from  gross negligence" was substantially the same as the addition 
to the joint amendment suggested by the delegate of Austria As to the pro
v is o  which fo llow ed , his delegation  con sid ered  that it rep resen ted  a co m 
prom ise between the joint amendment and the present text of sub-paragraph
(a), and that it would rem ove the objection to the joint amendment, expressed 
by the ICAO o b se rv e r  that a c a r r ie r  m ight not be w illing to ca r ry  nuclear 
m ateria ls  becau se  he would not assum e resp on sib ility  in ca ses  w here the 
p ilot m ight be at fault
57 Mr KENT (United Kingdom) said that his delegation opposed the Philip
pine amendment as stron gly , and fo r  the sam e rea son s , as it had opposed 
the joint amendm ent Under som e system s o f law , including E nglish  law, 
little or no d ifference was recogn ized  between faute lourde (or gross  negli
gen ce ) and n eg ligen ce  In cou n tries  w here that held tru e , the Philippine 
amendment would have much the sam e effect as the rejected  joint amendment
58 M r ENGLISH (United States o f A m erica ) agreed  that in p rin cip le  the 
Philippine amendment would have the sam e e ffe ct  as the jo in t amendment 
It would place an uninsurable financial r isk  on the supplier and would have 
the sam e inhibiting e ffect on the atom ic industry
59 The CHAIRMAN put the Philippine amendment (C W /l , amendment 96) 
to the vote
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60 T here w ere 10 vo tes  in favour and 17 against with 14 abstentions The 
amendment was r e je c te d
61 The CHAIRMAN said  that the delegation  o f B elg iu m  had agreed  that 
its amendment (C W /22) concerned three points of drafting With the C om 
m ittee 's  consent, he would th ere fore  r e fe r  the am endm ent d ire ct ly  to the 
D rafting C om m ittee
62 It was s o  a greed
63 The CHAIRMAN said  that the p ro p o sa l by G re e ce  (C W /6 3 ) to delete 
sub-paragraph  (b) had been withdrawn He a ccord in g ly  invited the C om 
m ittee to con sider the United Kingdom amendment (C W /l, amendment 98)
64 M r RITCHIE (United Kingdom ) explained that his delegation had p ro 
posed  the addition o f the w ords " in  w ritin g " at the end o f su b -p a ra gra p h
(b) purely  fo r  p re c is io n  and fo r  the reason s given m  the explanation o f his 
amendment (C W /l , Ad 98)
65 Mr ZALDIVAR (Argentina) and Mr GIBSON BA.RBOZA (Brazil) opposed 
the amendment as superfluous It went into detail which was not appropriate 
in the Convention It w as, m oreov er , d ifficu lt to see how a contract could 
be entered into if  it did not exist m  writing ’
66 The CHAIRMAN put the United Kingdom amendment (C W /1, amendment 
98) to the vote
67 T here w ere 16 vo tes  m favour and 14 against, with 14 abstentions The 
amendment was approved
68 The CHAIRMAN drew attention to the United Kingdom and United States 
p rop osa ls  to delete  su b -p a ra gra p h  (c )  (C W /l ,  am endm ents 99 and 100)
6 9 M r PECK  (United States o f A m e r ica ) said  his delegation  con sid ered  
it to be quite unnecessary to provide for such a rem ote contingency as that 
envisaged in sub-paragraph (c)
70 M r KENT (United Kingdom ) said  that the sm all m a jority  by which the
Com m ittee had decided to retain A rticle  IV, paragraph 2, seem ed to indicate 
that there was no p articu lar favour fo r  that p rov is ion  Sub-paragraph  (c) 
o f  A rtic le  VHI took the m atter fu rther it would pass on to the c a r r ie r  the 
higher lim it o f liab ility  to which the operator might be subject under A rticle  
IV, paragraph 2, when nuclear m ateria l passed  through certa in  States A 
very  heavy and unfair liability  would thus be im posed on the ca rr ie r  against 
which he would be quite unable to insure >
71 The CHAIRMAN put to the vote the proposal to delete sub-paragraph (c) 
(C W /l, amendments 99 and 100)
72 T here w ere 18 vo tes  m favour and 14 agam st, with 13 abstentions The 
proposa l was approved
73 The CHAIRMAN said  that the C om m ittee 's  d ec is ion  to delete sub- 
paragraph (c) im plied  a re jection  o f the Swedish amendment (C W /l, amend
ment 97)
74 The amendment subm itted by Norway (C W /95) concerned  drafting only 
and would be re fe rre d  d irect ly  to the D rafting Com m ittee
75 He proposed  that A rtic le  VHI, as amended, be re fe rred  to the Drafting 
Com m ittee
76 T here w ere 33 vo tes  u favour and 2 against with 9 abstentions A rticle  
VIII, as amended, was r e fe r r e d  to the Drafting Com m ittee

The meeting rose at 12 50 p m
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CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 
REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN 12/2) (continued)

A r tic le  IX  

Paragraph 1

1 M r C O LO T (B elgium ) sa id  that s in ce  the C onvention  was based  on
the ex c lu s ive  lia b ility  o f o p e ra to rs , he had su ggested  m  h is am endm ent 
(C W /23 ,N o 1) that actions for com pensation should be brought m the courts 
o f the Installation  State and not o f the State w h ere the in ciden t had taken 
p lace  T h a t 'p r in c ip le  had been  la id  down by the In tergovern m en tal C om 
m ittee in 'docum ent C N -1 2 /1 , page 66, but not approved His amendment 
was a lo g ica l consequence o f A rtic le  IV, under which the InstaHation State 
fixed the lim it o f  the op era tor 's  liab ility  The second  paragraph o f his 
am endm ent, applying the p rin cip le  to incidents during c a r r ia g e , foU owed 
A rtic le  13 (b) o f  the P a r is  Convention J
2 M r ULMAN (Umted States o f A m erica ) p re fe rred  the text in document 
C N -1 2 /2  !, and would vote against the amendment
3 M r TREVO R (United K ingdom ) agreed  W here, fo r  instance, a ship 
jettisoned  nuclear m ateria l m  te r r ito r ia l w ater, the cou rts  o f the coasta l 
State should have ju r is d ic t io n , s in ce  it w as the State m ost lik e ly  to have 
su ffered  dam age
4 Mr GHELMEGEANU (Rom ania) pointed out that, sin ce paragraph 6 of 
A rticle  H had been deleted2 and paragraph 7 concerned d irect action against 
in su rers, only paragraphs 1 and 2 of A rticle  II, applying principally to ca r 
r ie r s ,  w ould be m entioned in A r t ic le  EX The p resen t paragraph  should 
be redrafted  to give ju risd iction  to the cou rts o f the op era tor 's  rather than 
the c a r r ie r 's  country — l e to the courts o f the InstaHation State, as sug
gested  by the Intergovernm ental C om m ittee He was prepared  to support 
the Belgian amendment if  the points he had ra ised  w ere taken into account
5 The CHAIRMAN rem inded the Romanian delegate that ora l amendments 
could not be debated, but that the suggestion could be ra ised  in the P lenary 
C on feren ce  He put the B elg ian  am endm ent (C W /2 3 , No 1) to the vote
6 T here w ere  2 vo tes  m favour and 21 against, with 18 abstentions The 
amendment was r e je c te d

‘ A rtic le  IX Para 1
2 See 9th m eetin g  Paras 73 and 74
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7 M r EDLBACHER (Austria) said that his amendment (CW /28) concerned 
drafting only, to m ake the paragraph apply a lso  to actions fo r  recogn ition , 
upon which m ost actions fo r  com pensation  depended
8 M r ZALDTVAR (A rgentina) supported  the am endm ent He sa id  that 
the Spanish text w as c le a r e r  and the v e rs io n s  shou ld  be co n co rd e d
9 M r de ERICE (Spam) and Mr DUNSHEE de ABRANCHES (B razil) sup
ported the amendment for the sam e reasons
10 M r BRATUSJ (Union o f Soviet S oc ia lis t  R epu b lics) agreed , and sug
gested  the w ording "a ction s  fo r  recog n ition  and com pensation"
11 M r TREVOR (United K ingdom ) acknowledged that d ecla ra tory  actions 
w ere necessary  in som e jurisdictions However, the amendment would ra ise  
som e difficu lty  under Com m on Law, since it might also cov er  A rtic le  VIII, 
on the op era tor 's  right o f re co u rse
12 M r EDLBACH ER (A ustria) adm itted that he had not intended to make 
paragraph 1 apply to actions brought under A rtic le  VIH
13 M r WEITNAUER (Federal Republic o f Germ any) supported the amend
m ent He sa id  that the d ifficu lt ie s  o f  the United K ingdom  d elegate  w ere  
excluded  by the c le a r , r e fe r e n c e  m  paragraph  1 to  A r t ic le  H, but a greed  
that paragraph 2 might ra ise  som e doubts The point was perhaps one for 
the Drafting C om m ittee
14 M r SCH EFFER (N etherlands) sa id  that the amendmen* w ould a ffect 
o ther a r t ic le s , and supported  the G erm an  d e le g a te 's  su ggestion
15 The CHAIRMAN p rop osed  that the am endm ent (C W /28) should be r e 
fe rre d  to the D rafting C om m ittee
16 It was s o  a g reed
17 The CHAIRMAN said  that C W /l ,  am endm ents 101 and 103, had been
withdrawn, and that C W /l, amendment 104, had, with the p rop oser 's  consent, 
been re fe rred  to the Drafting Com m ittee ,  ,
18 M r ROGNLIEN (N orway) said that the language o f C W / 1, amendment 
102 , had been  m ade in app licab le  by e a r lie r  d e c is io n s , but the su bstan ce  
rem ained He wished the paragraph to apply also to A rticle I A , paragraph?, 
and to A rtic le  VII, paragraph 2 Under som e leg a l system s the p rov is ion  
would be se lf-e v id e n t m  questions o f  substantive law , but under oth ers it 
m ight not, m o re  p a rticu la r ly  in questions o f  p ro ce d u re  He fe a re d  le s t  
actions fo r  contribution might be covered , which had^not been the intention 
The point should not be le ft to the gen era l understanding o f the C om m ittee, 
since many persons not represen ted  there might be le ft m  doubt of the true 
intention
19 M r T R E V O R  (United K ingdom ) sa id  that the point had a lrea d y  been  
covered  Rights o f contribution had not been m entioned, so  that there was 
no danger He suggested that the matter should be left to the Drafting Com 
m ittee , and that the other a r t ic le s  to be m entioned  shou ld  be s p e c if ie d
20 The CHAIRMAN proposed that the Norwegian amendment (C W /l, amend
ment 102) be re fe rred  to the Drafting Committee
21 It was s o  agreed
22 The CHAIRMAN proposed  that the orig in a l text o f paragraph 1 be also 
r e fe r re d  to the D rafting C om m ittee
23 T h ere  w e r e  41 v o te s  m  fa vou r and none aga inst with 2 a b sten tion s
The C hairm an's p rop osa l was approved  P aragraph 1 was r e f e r r e d  to the 
D rafting C om m ittee  ,



RECORDS COMMITTEE OF THE WHOLE, 18th MEETING 305

Paragraph 2

' 24 The CHAIRMAN proposed  that paragraph 2 be r e fe r re d  to the Drafting 
C om m ittee
25 It was s o  a greed

Paragraph 3

26 Mr ZALDIVAR (Argentina) said that in CW / 1, amendment 105, he had 
p rop osed  the deletion  o f su b -paragraph  (1 1 1 ) becau se  no body had been  e s 
tablished to determ ine the com petent cou rt He w ithdrew  the am endm ent 
p rov isionaU y until that point had been decided
27 The CHAIRMAN suggested  that d iscu ss ion  o f paragraph 3 be de ferred
until the jo in t amendment subm itted by the F ed era l R epublic o f G erm an y , 
the Philippines, Sweden and the United Kingdom (C W /lO l/R ev  1, No 2) was 
b e fo re  the C om m ittee , s in ce  the r e v is e d  v e r s io n  m ade som e  changes m 
su bstance i
28 It was s o  a g reed

P aragraph  4

29 Mr SCHEFFER (N etherlands), introducing his proposal (C W /73), said 
that paragraph 4, which it would delete , dealt with procedu re  Since m at
ters  of p roced u re  d iffered  w idely between ju r isd iction s , no attempt should 
be made to unify them m  the Convention and they should be le ft to the p ro 
cedu ra l law o f each  State M o re o v e r , the text was not p r e c is e  enough to 
estab lish  le g a l p roced u re
30 Mr MAURER (United States of Am erica) said that his amendment (CW /l, 
amendment 113) might m eet the d ifficu lties ra ised  by other delegates, since 
it enabled evidence to be taken m the party s own country rather than m that 
o f the cou rt if  that country gave its consent The Convention was the firs t  
by which ju risd iction  was com plete ly  cen tra lized  That, though desirab le , 
m ight ra ise  trem endous d ifficu lties  m  litigation , particu larly  m  transport 
c a s e s , w h ere  a^iarty m ight have to tra v e l fa r  to v in d ica te  h is r ig h ts
31 Mr RAO (India) said that paragraph 4 should be retained, for it enabled 
the burden o f litigation  to be lightened , while leav ing  the exact m easu res 
to the States th em selves He saw no vagueness m  the p rov is ion , and was 
m  favour o f taking evidence abroad on com m iss ion
32 M r TREVO R (United Kingdom ) said  that his delegation  had prop osed / 
the deletion o f the paragraph (C W /l, amendment 112) because United King
dom  cou rts  did not aHow ev iden ce  to be taken by fo re ig n  co m m iss io n s  m 
the United Kingdom  Such a wide and general p rov is ion  would be lik e ly  to 
produce d iffe re n ce s  o f  in terpretation  He would accep t the United States 
amendment fo r  want o f a better, but only if  it stopped at the w ord "o b je ct"
33 Mr WEITNAUER (Federal Republic of G erm an}) said he would support 
the United States am endm ent i f  the w ords "m  so  far as this is  con sisten t 
with the le g a l sy s tem s  o f  the cou n tr ies  in vo lved " w ere  added
34 M r ZA LD IV A R  (Argentina) said  that the paragraph m ight do harm  by 
its vagu eness, and in any ca se  dealt with m atters outside the scop e  o f  the 
Convention The United States amendment contained the sam e faults His
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delegation proposed  the deletion o f the paragraph (C W /l , amendment 110)
35 M r RAO (India) pointed out that his country  and the United K ingdom  
had arrangements for taking evidence on com m ission  He felt that the Umted 
States ame idment was intended to be m andatory m the in terests o f v ictim s 
o f nuclear incidents GeneraUy speaking, his delegation  could  support it 
without the w ords " i f  such Contracting Party does not ob ject", which seemed 
to defeat the purpose o f the Convention
36 Mr MAURER (United States of A m erica ) stated that his delegation would 
like  a m ore  m andatory  text, but co n s id e re d  m  the light o f  p rev iou s  d is 
cussions that it would be sufficient to em phasize the point and make the para
graph hortatory In e ffect the United States text exhorted the courts o f the 
various countries to do aH they could  to lighten the burden o f litigation  for  
parties and w itnesses abroad
37 M r de ERICE (Spam) thought that paragraph  4 as it  stood  and as it 
would read i f  the United States amendment were approved was not necessary 
and m ight resu lt m  com plica tions A rrangem ents already existed  fo r  c o 
operation  betw een the cou rts  o f  d ifferen t States He th e re fo re  supported  
the Argentine p roposa l to delete the paragraph, and would vote against the 
United States amendment
38 M r VILKOV (Union o f Soviet S ocia list R epublics) stated that his d e le 
gation could not support the orig ina l w ording o f paragraph 4 His country 
could not agree that courts should act in or send representatives to the te r 
r ito ry  o f another State The sending o f com m iss io n s  o f inqu iry  was an 
infringem ent o f national sovereignty  It was norm al international p ractice  
fo r  c iv il  courts to request evidence from  the corresponding courts in other 
States C o-operation  could also take place under a b ilateral or m ultilateral 
agreem ent, o r , in the absence o f an agreem ent, through diplom atic channels 
The Convention govern ing ju d ic ia l co -o p e ra t io n  betw een cou n tries  signed 
at The Hague in 1905 and re v ise d  in 1954 cou ld  be applied m  m any ca ses  
E ither paragraph 4 should be com plete ly  deleted o r  a re fe re n ce  to the p ro 
cedural law o f the Contracting P arties  should be included
39 M r DUNSHEE de ABRANCHES (B razil) said that international jud icia l 
co -op era tion  was not a princip le  o r  an obligation  fo r  States which w ere not 
parties to b ila tera l or m ultilateral conventions, but fo r  m ost countries was 
a matter o f international courtesy  The Hague Conventions concerned E uro
pean States only The United Nations C harter p re scr ib e d  co -o p e ra tio n  in 
the in terest o f  ju s tice  and public health as a duty o f  the M em b er States, 
and that princip le should be em bodied in the Convention It need not be made 
m andatory at the present stage His delegation would support paragraph 4
40 M r RAO (India) stated that the prob lem  o f providing fo r  v ictim s o f nu
c le a r  incidents who cou ld  not brin g  actions in fo re ig n  cou rts  w ould not be 
so lved  m e re ly  by deleting paragraph  4 The pu rpose  o f paragraph  4 was 
to ensure that ev iden ce  was re c e iv e d  m  fo re ig n  co u rts , not to d icta te  its 
value there If ev iden ce  w ere  not a d m iss ib le  in fo re ig n  co u r ts , v ic t im s  
w ould find it  too  d ifficu lt and too c o s t ly  to obtain  com p en sa tion  He was 
not convinced that judicia l co -operation  could be achieved through diplomatic 
channels n or  did he think that the m atter should be le ft  to p r iv a te  in te r 
national law  T h ere  m ust be  so m e  a ccep ta b le  and w ork ab le  so lu tion
41 M r EDLBACH ER (A ustria) thought that the Convention should ob lige 
C ontracting P arties  to act upon le tters  roga tory  requesting evidence His
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delegation  cou ld  not support e ither the ex isting  text o f paragraph  4 or the 
United States amendment
42 M r GASIOROWSKI (Poland) pointed out that the agreem ents governing 
ju d icia l assistance contained sp e c if ic  conditions which it would be d ifficu lt 
to lay  down in the C onvention T here  was no point, th e re fo re , in m ere ly  
stating a princip le  Unlike the B razilian  delegate, he felt that paragraph 4 
was in fact fa r-rea ch in g  and might even affect national sovereignty It was 
not true, as the Indian delegate had stated, that v ictim s o f incidents had no 
m eans o f  r e co u rs e  T here "were m ultila tera l conventions M oreov er , i f  
the Hague Conventions w ere so  far lim ited to European States, other States 
should accept them , and delegates should bring the m atter to the attention 
o f their Governments His delegation could therefore not support paragraph 4
43 M r RUEGGER (Sw itzerland) thought that the contents o f paragraph 4 
and o f the United States amendment should be placed in a statem ent o f rea 
sons accom panying the Convention rather than in the text it s e lf  The Con
vention, as it had developed, went into much detail, but should not prescribe  
international co -o p e ra tio n  as a duty N everth e less , h is delegation  would 
not vote against paragraph  4
44 Mr B E L L I (Italy) proposed  that the C om m ittee should decide firs t 
whether the paragraph should stand o r  not His delegation  felt it cou ld  be 
deleted The statement o f a general princip le without any indication o f the 
means 'Of applying it did not appear useful
45 Mr MAURER (United States o f A m erica ) suggested, in order to clarify  
the intention o f h is delegation , that the w ords " i f  such  C ontractin g  P arty  
does not ob ject" in the fourth line might be replaced by a proviso to the same 
effect at the end of the paragraph With regard to the vote, he felt that some 
delegations who w ere not in favour o f paragraph 4 as it stood, m ight, after 
the vote on the Argentine amendment to delete the paragraph, wish to return 
to the United States amendment
46 Mr DADZIE (Ghana) felt it essential fo r  the Convention to provide v ic 
tim s with a procedure for  the taking o f evidence abroad, and therefore sup
ported the existing text o f paragraph 4 To delete the paragraph altogether 
would leave a loophole Such am biguities as it contained might be re fe rred  
to the Drafting Com m ittee He would vote for  the United States amendment
47 The CHAIRMAN ru led  that the p rop osa l to delete paragraph  4 should 
be voted on fir s t  He put to the vote the Argentine proposal (C W /l, amend
ment 110), the United Kingdom  prop osa l (C W / 1, amendment 112), and the 
N etherlands p rop osa l (C W /73)
48 T here w ere  24 vo tes  m  favour and 19 against, with no abstentions The 
proposa l was approved

49 Mr MAURER (United States of A m erica ) requested a vote on the United 
States amendment (C W /l, amendment 113)
50 M r GASIOROWSKI (Poland) subm itted that the requ est cou ld  not be 
granted u n less  the C om m ittee  d ec id ed  to r e c o n s id e r  the w hole question  *
51 M r RAO (India) stated that there had been a definite understanding that 
the C om m ittee would vote  on the United States am endm ent a fter the other 
am endm ents That understanding had in flu en ced  the d e le g a te s ' v o te s
52 M r KIM (K orea ) and M r DADZIE (Ghana) agreed^
53 M r TRE VO R  (United K ingdom ), re fe r r in g  to Rule 38 o f the ru le s  o f
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procedure, did not see how any further vote could be taken once a paragraph 
had been deleted x
54 M r B E L L I (Italy) fe lt  that R ule 38 shou ld  have been  invoked  b e fo re  
the vote on the A rgentine am endm ent, and shared  the v iew  that there had 
been  an understanding that the C om m ittee would vote  on the United States 
amendment
55 The CHAIRMAN ru led  that the approval o f the p ro p o sa l to delete  the 
paragraph im plied  the re je ct io n  o f the United States amendment (C W /l , 
amendment 113), and invited a m otion  o f d issent against his ruling
56 Mr ^MAURER (United States of A m erica ) appealed under Rule 19 against 
the C hairm an 's ru ling , and requ ested  that the C om m ittee d ecid e  whether 
it  would vote on the United States am endm ent
57 The CHAIRMAN explained that the C om m ittee was voting on the United 
States appeal against h is ru ling  If the m otion  w ere  c a r r ie d , the United 
States am endm ent would be put to the vote
58 T h ere w ere  22 v o tes  m  favour and 19 against, with 7 abstentions The 
appeal was upheld
59 A s the United States delegation  w ished to rew ord  its am endm ent, the 
CHAIRMAN suggested  that the vote  be taken the foH ow ing m orn in g , when 
a w ritten  text w ould be avaHable
60 It was s o  a g reed

P aragraph  3 (continued)

61 The CHAIRMAN, returning to paragraph 3, stated that in his view  the 
joint amendment submitted by the F ederal Republic o f Germ any, the Philip
p ines, Sweden and the United Kingdom (C W /101 /R ev  1, No 2) was furthest 
re m o v e d  fro m  the b a s ic  text and shou ld  th e re fo re  be vo ted  on f ir s t
62 M r MAURER (United States o f A m erica ) fe lt that the United States 
amendment (C W /13) was a m ore  d rastic  departure from  the basic  text and 
should be given priority  By way o f com p rom ise  he proposed that the Com 
m ittee d iscu ss  both am endm ents togeth er and then d ecid e  w hich  to vote  
on f ir s t
63 M r S P A C lL  (C zech oslovak  S o c ia lis t  R epu b lic ) appealed to the d e le 
gates to ob serve  the ru les  o f p roced u re , instead o f foH owm g a tendency to 
ignore them in deciding procedu ra l m atters He agreed with the Chairman 
that the jo in t am endm ent w as the furthest fr o m  the b a s ic  text and shou ld  
th e re fo re  be exam ined  f ir s t
64 The CHAIRMAN repeated  that m  his v iew  the jo in t am endm ent w hich 
proposed  that disputes be settled by agreem ent was further from  the basic  
text than the United States amendment, which left the decision  to an unspeci
fied  outside party He p rop osed  that there be a gen era l d iscu ss ion , a fter 
w hich he m ight re co n s id e r  his ruling
65 Mr ROGNLIEN (Norway) felt that the United States amendment was the 
furthest rem oved  from /the basic  text With regard  to the joint amendment, 
he wished to know what procedure would be adopted if the Contracting Parties 
did not re a ch  agreem en t, and asked one o f  the s p o n so rs  to  exp la in
66 M r TREVOR (United K ingdom ) pointed out that the ca ses  provided for 
m  paragraph 3 w ere very  exceptional It must be assumed that States parties
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to an international convention would act reasonably and take all steps to avoid 
d isagreem ent He failed to see an alternative to the joint amendment Both 
the b asic  text and the United States amendment contained blanks and there
fo re  o ffe red  no solution  He did not see how the C om m ittee could  vote on 
the Umted States amendment unless the blanks w ere filled
67 Mr WEITNAUER (Federal Repilblic o f Germany) agreed with the United
Kingdom delegate that Contracting Parties could be expected to act reasonab
ly  He m entioned that a p roced u re  fo r  the settlem ent o f disputes ex isted  
under the P a r is  C onvention, w hich w ould not be a ffected  by the presen t 
proposed i
68 M r NORDENSON (Sweden) fe lt su re  that any dispute that a rose  could 
easily  be settled  by re fe re n ce  to som e international arbitration  body The 
sense o f resp on sib ility  o f the Contracting P arties could be re lied  upon 
cla im s would be settled  rapidly  and due com pensation paid
69 M r COPPENS (N etherlands) opposed the Umted States amendment be
cause it p rop osed  to tra n sfer  d ec is ion s  to a neutral body His delegation  
strongly  supported the joint amendment
70 M r M AURER (United M ates of A m e rica ) con s id ered  paragraph  3 ol 
the basic  text too com plicated  to have any c lea r  meaning T here had been 
variou s attem pts to s im p lify  it, and the joint am endm ent vt as not a sa tis 
factory  solution Arbitration was not as easy as the joint amendment would 
im ply His delegation 's  amendment was based on the B ru sse ls  Convention 
and provided only for cases where the lim it o f liability under A rticle  IV was 
exceeded it would not be difficult to full the blanks in the amendment
71 Mr EDLBACHER (Austria) thought that the Convention should lay down
a proced u re  fo r  instituting d iscu ss ion s  betw een G overnm ents in the event 
o f d isagreem ent In any ca se  those d iscu ss ion s  would take tim e, and he 
w ondered how the delay would a ffect the p eriod  o f p re scr ip t io n  la id  down 
in a p rev iou s a rtic le  It would be n e ce s s a ry  to sa fegu ard  the righ ts  o f 
v ic t im s  \
72 M r NORDENSON (Sweden) noted that^the joint amendment was not in
con sisten t with the United States am endm ent and that the approva l o f the 
fo rm e r  did not im ply  r e je c t io n  o f the la tter  He th e re fo re  p rop osed  that 
the C om m ittee d iscu ss  and vote  on the jo in t am endm ent f ir s t
73 M r VILKOV (Union of Soviet S ocia list R epublics) asked the Chairman 
if  the A rgentine amendment (C W /l , am endm ent 105) had been  withdrawn, 
and asked the Umted States delegate how he prop osed  to fiH the blanks in 
his am endm ent
74 The CHAIRMAN explained that the A rgentine amendment had not been 
withdrawn but postponed until the other am endm ents had been  dealt with
75 In rep ly  to the questions o f va riou s  d elegates , M r M AURER (Umted 
States o f A m e r ica ) p rop osed  to in sert the w ords "the S e cre ta ry -G e n e ra l 
o f  the United N ations" in the blanks m  the United States am endm ent
76 M r VILKOV (Union o f Soviet S oc ia list R epu b lics) cou ld  not see  what 
the United N ations S e cre ta ry -G e n e ra l had to do with lia b ility  fo r  nuclear 
damage He proposed that the Com m ittee examine the joint amendment and, 
i f  it failed to find a solution in that d irection , return to the Argentine amend
ment
77 The CHAIRMAN explained that the Argentine amendment would be d is
cussed only if  the other amendments w ere re jected  and the basic text mam-
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tam ed He put the joint amendment subm itted by the F ed era l R epublic o f 
Germ any, the Philippines, Sweden and the United Kingdom n(CW/ 101/Rev 1, 
No 2) to the vote
78 T here w ere  20 v o tes  m favour and 8 against, with 18 abstentions The 
jo in t am endm ent was approved
79 He then put the United States amendment (CW /13) to the vote
80 T here w ere  6 v o tes  m  favour and 20 against, with 18 abstentions The
am endm ent was r e je c t e d  s
81 M r BRAJKOVIC (Y ugoslavia) fe lt  that as the C om m ittee had reach ed
an im p asse  on that point, the question  cou ld  be so lv ed  by a p rov is ion  a c 
cording to which the court before which the plaintiff had presented the action 
would be com petent, and in the ca se  o f sev era l p la intiffs, the cou rt before  
which the fir s t  action had been presented ^
82 The CHAIRMAN assum ed that the Argentine amendment was withdrawn 
and said that the Belgian delegation was withdrawing its amendment (C W /23, 
No 2) He ru led  fo rm a lly  that a ll other am endm ents to paragraph  3 had 
been by im plication rejected  by the approval o f the joint amendment (CW/101/ 
R ev  1, No 2) and the re je c t io n  o f the United States am endm ent (C W /13 )
83 He fo rm a lly  m oved that the b a sic  text o f paragraph 3, as am ended by 
the joint am endm ent, be r e fe r re d  to the D rafting C om m ittee
84 T h ere  w ere  32 v o te s  in fa vou r and none against, with 12 absten tions  
The basic  text, as thus am ended, was r e f e r r e d  to the D rafting C om m ittee

' The m eetin g  r o s e  at 7 p  m

NINETEENTH MEETING 

Tuesday, 14 M ay 1963, at 3 15 p  m
(

Chairm an M r McKNIGHT (A ustralia)

CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 
REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN 12/2) (continued)

A rtic le  IX  (continued)

Paragraph 4 (continued)

1 The CHAIRMAN reca lled  that the C om m ittee had been about to vote at 
its eighteenth m eeting on the United States amendment (C W /l, amendment 
113), but that the vote had been postponed until the final text of the proposal 
was available in writing That text was now before the Com m ittee as docu
ment CW / 107, and he would im m ediately put it to the vote
2 T here w ere  16 vo tes  m  favour and 3 agam st, with 12 abstentions The 
am endm ent was approved
3 M r ZA LD IV A R  (A rgen tin a ) p rotested  against the p roced u re  fo llow ed  
on the amendment just approved, and declared  that it would place the C om -
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m ittee o f the Whole and the Drafting C om m ittee m a very  awkward positioJ  
On the previous day the C om m ittee had voted fo r  the total deletion  o f para
graph 4 1, and the Chairm an had been wrong to put the United States appeal 
to the vote It was not possible to approve an amendment to a paragraph that 
had been  deleted  M o re o v e r , the United States am endm ent d iffe red  very  
s ligh tly  from  the deleted  paragraph He re s e rv e d  the righ t to ra is e  the 
m atter b e fo re  the P len ary  C on feren ce
4 The CHAIRMAN r e ca lle d  that he had a lready  stated tw ice  that there
w ere  s e v e ra l d e fic ie n c ie s  m  the United N ations m od el ru le s  Under the 
rules of the A gency's Board of G overnors and General Conference, a meeting 
might decide to vote on an amendment even if the approval of another amend
ment im plied its re jection  The United States delegate had requested a vote 
on his amendment because he had thought that many o f the delegations which 
had voted to delete rather than retain  the paragraph might favour his a lter
native v e rs io n  the only m eans by w hich he cou ld  have that v e rs io n  put to 
the vote had been  to appeal under Rule 19 from  the C hairm an 's ru ling that 
a vote  cou ld  not be taken on it A m a jo r ity  o f  the C om m ittee  had upheld 
the appeal and then approved  the United States am endm ent It w as not a 
sa tis fa ctory  m ethod, but there was no alternative D elegations cou ld  still 
r e je c t  the United States v e rs io n  in p lenary '
5 M r GASIOROWSKI (PQland) denied that the C om m ittee was omnipotent 
In fact it had ru les  to w hich it m ust co n fo rm , one o f  w hich  (Rule 30) la id  
down that a m atter that had been disposed of might not be reconsidered  with
out a tw o-th irds m ajority  Under Rule 38 the approval o f a proposal to de
le te  a p ro v is io n  excluded  a ll fu rther con sid era tion  o f  that p ro v is io n  On 
the previous day the meeting had contravened the practice of aH international 
con feren ces The Com m ittee had acqu iesced  inadvertently, but it was now 
n ecessary  to rectify  the e rro r  which had been com m itted He proposed that 
the C om m ittee decide by a tw o-th irds m a jority  in a ccordan ce  with Rule 30 
whether the previous day 's d ec is ion  was to be re con s id ered  or not
6 M r RAO (India) submitted m  rep ly  to the P olish  delegate that the rules 
o f procedure w ere not m asters o f the delegations The Chairman had made 
the position c lea r  on the previous day and no ob jection  had been ra ised  He 
supported the C hairm an 's action , and fa iled  to see how anyone cou ld  m ove 
the recon sid era tion  o f the p rop osa l now that a vote had been taken
7 Mr GASIOROWSKI (Poland) pointed out that the ru les o f procedure had 
been  adopted by the P len a ry  C on feren ce  and not by the C om m ittee  o f  the 
W hole He w ondered what m eaning Rule 30 had if  it cou ld  be set aside by i 
an appeal to the m eeting He repeated  that there had been an e r ro r  on the 
previous day, and advocated a return  to s tr ic t  ob serva n ce  o f the ru le s  o f 
p roced u re
8 M r DADZIE (Ghana), while appreciating the view s o f the P o lish  d ele 
gate, pointed out that a vote  had been  taken and that the m atter cou ld  not 
be re con s id ered  By way o f com p rom ise  he suggested that Rule 30 be ap
plied str ictly  if  s im ilar situations arose in future No delegate had inyoked 
Rule 30 on the prev iou s day, and the m atter m ust th ere fore  be con sidered  
c losed
9 The CHAIRMAN assum ed that the m atter w as c lo s e d , and rem inded

1 18 th m eetin g  paras 47 and 48
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delegates that they could m ove the deletion o f the paragraph in plenary He 
assum ed that the B razilian  amendment ( C W /l l l )  just circu lated  was with 
drawn, since it had been intended as an alternative to the United States 
amendment (CW / 107) if  the latter w ere not approved He proposed  that the 
C om m ittee should  exam ine the Indian p ro p o sa l (C W /8 1 ), w hich  w as now 
re leva n t to the> d iscu ss ion
10 M r GIBSON BARBOZA (B razil) felt that there had been m isunderstand
ing o f the issues at the previous day 's m eeting His amendment was a sub
amendment to the United States amendment He was prepared to withdraw 
it if the Committee thought it had been submitted out of tim e, but would other
w ise requ est a vote on it He asked the Chairm an to explain his d ecis ion
11 The CHAIRMAN said there had been a misunderstanding He had thought 
it had been m ore or less  agreed that the approval of fhe United States amend
m ent im plied  the re je c t io n  o f the B ra z ilia n  am endm ent S in ce , h ow ever, 
the B razilian amendment had not been distributed until the start of the m eet
ing, he would ru le that it had been subm itted too late and th ere fore  not r e 
jected  He rem inded the B razilian  delegate that it could s t ill be submitted 
m  plenary
12 M r RAO (India) withdrew the Indian proposal and suggested that, since 
the United States amendment and the B razilian  amendment dealt with b a si- 
caHy the sam e question  and the B ra z ilia n  am endm ent was better drafted , 
both texts should be subm itted to the D rafting C om m ittee, with a note that 
the United States amendment was the one which had been approved
13 The CHAIRMAN agreed with the suggestion  o f the Indian delegate He 
then p rop osed  that the C om m ittee should exam ine the text o f the Sw edish 
new paragraph 4 (C W /1, amendment 108, No 2), which was relevant to the 
decis ion  taken on the previous day respectin g  agreem ents between States2
14 Mr NORDENSON (Sweden) noted that the Com m ittee had decided on the 
previous day that the Contracting P arties concerned  should settle by agree
ment which P arty  had ju risd iction  The C onvention m ust, how ever, make 
p ro v is io n  fo r  ce rta in  d ifficu lt ie s  that m ight a r is e  m  rea ch in g  a greem en t 
on a single ju risdiction  The Swedish amendment attempted to make it easier 
fo r  C ontracting P a rtie s  to settle  a dispute ov er  ju r isd ic tion  It p rop osed  
a system  o f m ultiple ju risd iction , so  that two or m ore  C ontracting P arties 
might have ju risd iction  in resp ect o f the sam e incident
15 T he C om m ittee  had adopted the p r in c ip le  o f lim ite d  lia b ility , but m  
ca se s  w here the lim it  o f lia b ility  w as ex ceed ed  the p ro b le m  o f  equ itable 
apportionm ent would a r ise  His delegation  accepted  m ultiple ju r isd iction  
on condition  that the agreem ent betw een the C ontracting P a rtie s  included 
appropriate p rov ision  fo r  equitable apportionm ent and distribution Cases 
involving multiple liability  would be very  few and would only arise  in clearly  
defined circu m stan ces  — fo r  instance, w here a nuclear incident o ccu rred  
outside the te r r ito r y  o f any C ontracting P arty  and two or m ore  op era tors  
w ere liable or where a nuclear incident occu rred  on the te rr ito r ie s  of two 
or m ore Contracting Parties The Contracting Parties involved would m ost
ly  be neighbouring cou n tries  and th e re fo re  lik e ly  to re a ch  a sa tis fa c to ry  
agreem ent
16 M r TRE VO R  (United K ingdom ) was en tire ly  against p rov is ion  m  the

2 18th m eetin g  paras 77 and 78
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Convention fo r  m ultip le ju r isd ic t io n  Its d ifficu lt ie s  w ere  obvious F o r  
instance, the two or m ore courts having ju risd iction  might d isagree on 
whether the incident had caused  n uclear dam age A ll the d ec is ion s  taken 
by the C om m ittee had been in favour o f single ju risd iction  M oreover, the 
d iscussions in B russels had shown that an expression  like "appropriate pro
v is io n s"  was too  vague and that any p rov is ion  fo r  apportionm ent m ust be 
governed  by s p e c if ic  ru les  He con sid ered  the Swedish am endm ent co m 
p lete ly  re trogra d e
17 M r NORDENSON (Sweden) pointed out in rep ly  to the United Kingdom  
delegate that the Swedish amendment assum ed that the Contracting P arties 
would agree on the meaning o f equitable apportionm ent and distribution If 
they did not, they would be ob liged  to adhere to the system  o f single ju r is 
d iction  He added that, in v iew  o f the am endm ents a lready approved, the 
w ord s  " in sta lla t ion  State" w ould be re p la ce d  by "C on tra ctin g  P a rty "
18 M r ROGNLIEN (N orway) said  he would vote in favour o f the Swedish 
amendment, since the text o f paragraph 3 approved on the previous day did 
not lay down satisfactorily  what would happen if  the Contracting P arties did 
not reach  agreem ent The Swedish amendment o ffered  a solution additional 
to those contained in paragraph 3, and th erefore  gave greater protection  to 
v ictim s
19 The CHAIRMAN put the Swedish am endm ent (C W /l ,  am endm ent 108, 
No 2) to the vote
20 T here w ere  8 vo tes  m favour and 17 against, with 18 abstentions The 
amendment was r e je c te d

A r tic le  X V

21 The CHAIRMAN proposed  that the C om m ittee should d ispose o f the 
Swedish am endm ent (C W /1, am endm ent 125), w hich  was r e le v a n t 't o  the 
d iscu ssion
22 M r NORDENSON (Sweden) explained that the am endm ent was co n se 
quential upon the joint amendment (C W /1 01 /Rev 1, No 2), approved at the 
eighteenth m eeting, which allow ed ju r isd iction  to be determ ined by agree
ment W here an agreement was reached by Contracting P arties, the amend
ment would enable the v ict im  to find out from  the A gency  which cou rt was 
com petent
23 The CHAIRMAN put the Swedish am endm e it (C W /l ,  am endm ent 125) 
to the vote
24 T here w ere  14 vo tes  m favour ahd 13 against, with 16 abstentions The 
amendment was approved
25 The CHAIRMAN stated that the am endm ent w ould be r e fe r r e d  to the 
D rafting C om m ittee

A r t ic l e  IX  (continued)

N ew  paragraph

26 The CHAIRMAN p rop osed  that the C om m ittee should exam ine the 
Indian p rop osa l (C W / 100) to add a new paragraph  to A rt ic le  IX
27 M r RAO (India) con sid ered  the Indian prop osa l was a lm ost se lf- 
explanatory The Convention re fe rred  only to courts o f law , but som e mat-
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ters , such as assessm ent of dam ages, did not relate exclusively to the inter
pretation and application o f the law F or those m atters, it might be n eces
sa ry  to set up an independent board o f  experts to find the fa cts  Such t r i 
bunals w ere an accep ted  feature o f a num ber o f le g a l sy s te m s , including 
that o f India, and Indian experience had shown that in som e cases the method 
was m ore  expeditious The words "su b ject to judicial review " would ensure 
that their decisions con form ed to the basic prin cip les of law and procedure 
He drew the C om m ittee's attention to paragraph 54 o f the report o f the Inter
governm ental C om m ittee (C N -12 /2 ), and expressed  the view that the Indian 
p rop osa l was on ly form ulating an idea  that was a lready  understood
28 M r WEITNAUER (F ederal R epublic o f Germ any) could not support the
Indian proposed, as its consequences could not be fuHy predicted The mat
ter should be le ft to national leg islation  v
29 M r GASIOROWSKI (Poland) thought the Indian p rop osa l was too  fa r -  
reaching and im perative, and would give extensive power to adm inistrative 
authorities, which would aggravate the dangers im plied  in the text of para-

^ g ra p h  4
30 M r TREVOR (United,Kingdom ) sym pathized with the intention behind 
the Indian p rop osa l, but fea red  it m ight defeat its  own ends He thought 
that the sam e o r  m ore  favou rab le  righ ts  w ould be en su red  w ithout it
31 Mr BELLI (Italy) had much sympathy with the Indian proposal although 
there was nothing s im ila r  in Italian leg is la tion  He suggested that it might 
be made a definition in A rtic le  I
32 M r RAO (India) stated in rep ly  to the G erm an delegate that it had a l
ready  been prov ided  that the C onvention would not be im plem ented until a 
final ju d ic ia l d ec is ion  had been  taken He cou ld  understand the ob jection  
o f  the United K ingdom  delegate, but again drew  attention to paragraph 54 
o f the report o f the Intergovernmental Com m ittee He was prepared to with
draw the proposal if  a statement that the word "cou rts" included 'administra
tive authorities were included in the expose o r  the record
33 The CHAIRMAN stated that no expose was planned, and thought it best 
to put the Indian proposal (CW / 100) to the vote
34 T here w ere 10 vo tes  m favour and 16 against, with 21 abstentions The 
proposa l was r e je c te d
35 M r RAO (India) w ished the m atter to be p laced  on re co rd , and asked 
how paragraph  54 o f  the re p o r t  o f  the In tergovern m en ta l C om m ittee  was 
to be in terpreted
36 Mr ROGNLIEN (Norway) pointed out that paragraph 54 set out the opin
ion m erely  o f the Intergovernm ental Com m ittee
37 The CHAIRMAN stated that the o ff ic ia l r e c o r d  would re fle c t  the view s 
ex p ressed , and be re fe r re d  to in the interpretation  o f the Convention He 
assured the Indian and Norwegian delegates that their view s would be placed 
on re cord

A rtic le  III (resu m ed )3
Paragraph 5 (continued) and new paragraph 6

38 The CHAIRMAN proposed that the Committee return to A rticle III, para
graph 5, on which there had been a marked cleavage of opinion, and examine

3 See 12th m eeting paras 1 to 69
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the Philippine amendment (CW / 1, amendment 65), the B elgian amendment 
(C W /1 8 /R ev  1, No 2), and a new join t amendment sp on sored  by Denm ark 
and six  other countries (CW / 105)
39 Mr COLOT (Belgium ) stated that his delegation was prepared to with
draw its am endm ent on the understanding that the figure  o f $ 5 m iU ion  be 
in serted  in paragraph 5 (b)
40 The CHAIRMAN noted the statem ent of the B elgian delegate, and p r o - s 
posed  that the C om m ittee exam ine the joint amendment (CW / 105)
41 M r KENT (Umted Kingdom ) explained that the purpose o f the joint 
amendment was to am algam ate as far as p oss ib le  the p rop osa ls  contained 
in docum ents C W /88/R e v  2, C W /89  and C W /91 He hoped that the com 
p rom ise  text would be approved by a m a jority  o f the delegations Its sub- 
paragraph (a) c lose ly  followed paragraph 5 of the basic text, with som e draf
ting im provem ents Sub-paragraph (b) had a tw ofold  intention to entitle 
the owner o f on -site  property and the owner of a means o f transport to claim 
against an individual causing nuclear dam age by a w ilfu l act o r  om iss ion , 
and to entitle the owner o f a m eans o f transport to cla im  com pensation  not 
on ly under the Convention but a lso  under a con tract o r  under gen era l tort 
law
42 Sub-paragraph (c) was intended to m eet the w ishes o f certa in  States, 
particularly those which had supported amendment CW / 92, re jected  the pre
vious day4 It would not appeal to a ll delegations and did not appeal to his 
own, but was perm issive  and might reasonably be accepted Sub-paragraph 
(d) provided  that the funds estab lish ed  under the Convention would not be 
used for com pensation which was or might be payable under sub-paragraphs
(b) and (c)
43 With reg a rd  to the secon d  part o f  the am endm ent, w hich p rop osed  a 
new paragraph 6, the provision might be included elsewhere in the Convention 
at the d iscretion  of the Drafting Committee
44 Mr DUNSHEE de ABRANCHES (B razil) stated that there were two points 
m the joint amendment which his delegation could not accept Sub-paragraph
(c) would resu lt m discrim ination, which was contrary to the law of his coun
try  Secondly, the proposed new paragraph 6 was irrelevant to A rtic le  IH 
and unacceptable in itse lf, for  it laid down the absolute re jection  of liability 
as a general ru le  and was con trary  to the doctrine o f c iv il liab ility  If in
cluded in the Convention, it might oblige Contracting Parties to repeal much 
o f their national law
45 Mr SCHEFFER (Netherlands) appreciated the efforts made by Denmark 
and the other spon sors  to c la r ify  the lega l position  concern ing the ru les of 
liab ility  w hich should apply He asked why sub-paragraph  (c) r e fe r re d  to 
A rtic le  II, paragraph 5, but sub-paragraph  (b) did not
46 M r NORDENSON (Sweden) thought the B ra z ilia n  delegate m ight have 
m isunderstood  sub-paragraph (c ) It did not depart from  the prin cip le  o f non
discrim ination set out in A rticle XI, but rather amounted to discrim ination in re 
verse  instead o f depriving any person of rights, it aHowed States to im pose new 
obligations to the advantage of v ictim s The point ra ised  by the Netherlands 
delegate was m erely  one o f drafting a re feren ce  to A rticle  H, paragraph 5, 
could be inserted  m  sub-paragraph  (b) without a ltering its substance The

4 16th m eeting paras 80 and 81
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proposed  new paragraph 6 did not a lter the substance o f the p rin cip le  la id  
down m  A rtic le  II, paragraph 5, as the B razilian  delegate feared  but the 
sponsors had thought it advisable to state the princip le o f channelling m ore 
c lea r ly  than it was stated in A rticle  II
47 Mr WEITNAUER (Federal Republic of German} ) added that the proposed 
text was based on the principle of channelling, and its purpose was to protect 
the man m  the s tree t against lia b ility  fo r  n u clear  dam age cau sed  by 
negligence A sim ple accident m ight, if  nuclear m ateria ls w ere present, 
lead to risks which far exceeded norm al risks and for which no person could 
obtain insurance coverage
48 M r SCHEFFER (Netherlands) thanked the Swedish delegate The p ro 
posed  new paragraph  6 seem ed  to state m ore  o r  le s s  the sam e thing 
as A rtic le  II, paragraph 5 his delegation would vote for the amendment on 
condition  that the question  o f  redundancy w ere  ca re fu lly  exam ined  in the 
D rafting C om m ittee
49 M r STEPHENSON (South A frica ) agreed with the Netherlands delegate 
A r t ic le  H, paragraph  5, p rov id ed  that no p erson  other than the o p era tor  
should be lia b le  fo r  nuclear dam age The new p rop osa l applied sim ply  to 
"n o  p erson " — mcludmgvthe op era tor  A further new elem ent m  the new 
p roposa l was the re fe ren ce  to a con tract in writing That provided an un
lim ited  opportunity fo r  the operator to d ispose o f his liab ility  by a contract 
in writing, which was quite opposed to the general intention of the Conference
50 M r NISHIMURA (Japan) said that sub-paragraph  (c) was unacceptable 
because it con tradicted  A rtic le  IH, paragraph 2 E ach  C ontracting P arty  
should be authorized to ren der nationals o f  other States liab le
51 Mr PAPATHANASSIOU (G reece) asked the sponsors whether the opera
tor re fe rre d  to m  sub-paragraphs (a) and (b) was only an operator of the In
stallation State, or any operator anywhere
52 M r KENT (United Kingdom ) said that under sub-paragraph (a) (n ) any 
Installation State might p rov ide by its law that ow ners o f m eans o f tra n s
port might re cov er  com pensation against the fund o f its own operators To 
the South A fr ica n  delegate , he re p lie d  that the w ord  "p e rs o n "  in the new 
paragraph 6 co v e re d  op era tors  and a ll other p erson s
53 Under sub-paragraph (a) means of transport had the right of compensation 
under the basic text that right was extended to it only if the Installation State 
so  provided Under sub-pai agraph (b) means o f transport, and not owners 
o f on -site  property , w ere given a right of action against the operator under 
con tract o r  in tort Under sub-paragraph  (c ), which was p e rm iss iv e , the 
operator had a right o f action against a national o f an Installation State which 
so  p rov ided  by its law  The new paragraph  6 p rov id ed  that the situation  
should be governed by the Convention o r  exp ressly  by a contract in writing
54 Mr DUNSHEE de ABRANCHES (B razil) said that B razil stood for  equal 
treatm ent o f nationals and a lien s , and su b -p a ra gra p h  (c ) esta b lish ed  in 
adm issib le  d iscrim in ation , fo r  it was unfair to im p ose  un ilatera l ob lig a 
tions on nationals o f the InstaHation State Paragraph 6 was not consistent 
with the principle of channelling liab ility  The B razilian  delegation opposed 
that trend, and asked fo r  a separate vote  on the w ords "w ho is  a national 
o f that State" m  su b -paragraph  (c)
55 M r KENT (United K ingdom ) asked fo r  a sep ara te  vote  on each  sub- 
paragraph of the amendment He did not, how ever, tAmk it reasonable  to 
vote separately  on variou s passages o f the sub-paragraphs
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56 Mr NORDENSON (Sweden) held that the new paragraph 6 was fully com 
patible with the C om m ittee's decision  on A rticle  II, paragraph 5, which laid 
down the channelling princip le The exceptions set forth in sub-paragraphs
(b) and (c) w ere intended to be exhaustive, and w ere m  fact the prov isions 
re fe rre d  to m  A rtic le  II, paragraph 5 He thought that paragraph 6 could 
be r e fe r re d  d ire ct ly  to the D rafting C om m ittee without a vote
57 The CHAIRMAN observed that the BrazHian request for a separate vote 
amounted to a p roposa l to delete the w ords "w ho is a national of that State" 
from  sub-paragraph (c) Although he was reluctant to accept ora l sub
am endm ents, he thought it would be unw ise to leave  that im portant point 
to be ra ised  fo r  the f ir s t  tim e in p lenary  If the sp on sors  did not ob ject , 
he would put the B razilian  sub-am endm ent to the C om m ittee
58 M r KENT (United K ingdom ), on beh a lf o f  the sp o n s o rs , ob jected  to 
the in troduction  o f the B ra z ilia n  sub-am endm ent
59 M r DUNSHEE de ABRANCHES (B razil) sa id  he would m ove the sub
amendm ent m  plenary
60 The CHAIRMAN put to the vote sub-paragraph  (a) o f the seven ; nation 
amendment (C W /105, No 1)
61 T here w ere  38 v o tes  m  favour and 1 against, with 4 abstentions The
sub-paragraph was approved
62 The CHAIRMAN put to the vote sub-paragraph (b)
63 T here w ere  27 vo tes  m favour and 6 against, with 14 abstentions The
sub-paragraph was approved
64 The CHAIRMAN put to the vote sub-paragraph (c)
65 T here w ere  16 vo tes  m  favour and 17 against, with 13 abstentions The
sub-paragraph was r e je c te d
66 The CHAIRMAN put to the vote sub-paragraph (d)
67 T here w ere  28 vo tes  m favour and 4 against, with 13 abstentions The 
sub-paragraph was approved
68 M r NORDENSON (Sweden) m oved on a point o f o rd er  that no vote  be 
taken on the new paragraph 6 It was consequential on the preceding para
g ra p h , and, since sub-paragraph (c) had been re je cted , a vote on it would 
im ply recon sideration  o f p rov isions already adopted, and a tw o-th irds m a
jo r ity  would be requ ired
69 Mr DUNSHEE de ABRANCHES (B razil) considered that, under the rules 
o f procedure, the proposal should either be withdrawn or voted on
70 The CHAIRMAN upheld the B razH ian d e leg a te 's  v iew  He put to the 
vote the new paragraph 6 proposed in the seven-nation amendment (CW/ 105, 
No 2)
71 T here w ere  12 vo tes  m  favour and 22 against, with 13 abstentions The
paragraph was r e je c te d  <
72 The CHAIRMAN put to the vote , as a whole, paragraph 5 as set out in 
the seven -n ation  am endm ent (C W /1 0 5 , No 1), w ith the excep tion  o f  sub- 
paragraph  (c ) w hich  had a lread y  been  r e je c te d  by the C om m ittee
73 T here w ere 38 votes m favour and none against, with 5 abstentions The 
paragraph, thus amended, was approved
74 M r ROGNLIEN (N orw ay) p rop osed  that the figu re  at the end o f sub- 
paragraph (a) (1 1 ) should be $5  m iU ion
75 The CHAIRMAN put the N orw egian  p rop osa l to the vote
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76 T here w ere  36 v o tes  in favour and 1 against, with 9 abstentions The
prop osa l was approved  i
77 M r TAGUINOD (Philippines) said  that his d elegation 's  amendment to 
paragraph 5 (CW / 1, amendment 65) might be re fe rre d  to the Drafting C om 
m ittee, since the applicability of A rtic le  III, paragraph 2, was already im 
plied  by the text o f the paragraph which the C om m ittee had just approved
78 The CHAIRMAN said that the Philippine amendment would be re fe rred  
to the Drafting C om m ittee, which might decide to re fe r  it back to the C om 
m ittee of the W hole i f  it con sid ered  that a substantive point was involved

R ep o r t o f  the S u b -C om m ittee  on E xclu sion  o f  M a ter ia ls  '

79 M r CHARNOFF (United States o f A m e r ica ) sa id  that on page 3, fifth 
lin e , o f  the S ub-C om m ittee 's  p rop osa l the w ords "a r e  established" should 
be rep la ced  by "have been estab lish ed" The Sub-C om m ittee had c le a r ly  
intended not to perm it any exclusion  until after the B oard o f G overnors had 
establish ed  the m axim um  lim its  within w hich the Installation  State m ight 
e x e r c is e  d iscrim in a tion
80 s M r WILSON (Australia) said that his delegation had som e reservations 
con cern in g  the application  o f  the S u b -C om m ittee 's  p rop osa l to the in te r 
national carriage  of fis s ile  m ateria ls That carriage  was unique m that the 
sh ipper was not m aster  o f h is own fate but depended upon the standard o f 
care exercised  by other shippers the danger arose when severa l shipments 
o f f is s ile  m a teria ls  w ere  brought together The ch o ice  o f m inim um  
quantities rested  on certain  assumptions concerning standards of packaging, 
the physical form  of the m ateria ls and so forth  Certain standards existed 
as recom m endation s but w ere  not binding on States F o r  exam p le , i f  a 
shipment o f fiss ile  m aterials m excess o f the maximum quantities, packaged 
in accordance with the p rescrib ed  regulations, m et another shipment below 
that lim it w hich was not p ro p e r ly  packed, a n uclear incident m ight a r ise  
fo r  which the innocent party would bear the fuU financial liab ility  while the 
party at fault would be free  He th erefore  doubted whether it was rea listic  
to assum e that m  that ca se  the degree  o f  r is k  depended on the quantities 
perhaps international carriage  o f fis s ile  m ateria ls might be excluded from  
the exem ption
81 Mr DADZIE (Ghana) agreed with the Umted States delegate, and pointed 
out that the w ord "annually" in the last sentence o f the report should be r e 
placed by " period icaH y", which was used in the proposal itse lf
82 M r VILKOV (Umon o f Soviet S ocia list R epu blics) said that the Soviet 
Union, which had served  on the Sub-C om m ittee, had voted for  the proposal 
m  the interests of co -op era tion
83 M r GOSS (United K ingdom ) con s id ered  that the S u b-C om m ittee  had 
reached a clear and generally acceptable solution o f the problem  the Umted 
Kingdom was confident that the Board of G overnors would establish rational 
maximum lim its The point raised  bj the Australian delegate was relatively 
unim portant, fo r  the A gency regulations had been drawn up by experts and 
were based on a safety factor w ell beyond an) additional possib ilities of dan
ger Nor could he accept the Australian suggestion to exclude international 
carriage  o f f is s ile  m ateria ls his delegation 's purpose m ra ising  the whole 
m atter had been to ensure, for exam ple, that v e ry  sm all s liv e rs  o f lr -



/
RECORDS COMMITTEE OF THE WHOLE 19th MEETING - 319

radiated nuclear fuel from  rea ctors  abroad could be sent to the United King
dom without undue difficulty He was sure that the Board of G overnors would 
take into account the potential dangers re ferred  to by the Australian delegate
84 M r B E L L I (Italy) said he could  accept the S u b -C om m ittee 's  proposa l 
in p r in c ip le , s in ce  the B oard  o f G overn ors  was em inently qualified  to e s 
tab lish  the sm a ll quantities to w hich  the C onvention  w ould not apply On 
the other hand, he believed  that the p rop osa l should not re la te  to the c a r 
r ie r s  o f n uclear m ateria l o r  p erson s  handling ra d ioa ctiv e  w aste r e fe r r e d  
to in A rticle  H, paragraph 2, since there could be no exceptions to the quan
tities they handled
85 The CHAIRMAN put to the vote the proposa l appearing on page o f the 
report o f the Sub-Com m ittee on E xclusion  of M aterials (CW /96 and C orr 1)
86 There were 42 votes m favour and 1 against, with 4 abstentions The 
proposal was approved

Article IV (resumed)6

Paragraph 1 (continued)

87 Mr SUBRAHMANYAM (India), introducing his delegation 's amendment 
(C W /80), said that a low er lim it o f liab ility  had been p roposed  in sub- 
paragraph (n ) to meet the situation of developing countries, which received  a 
constant flow o f consignm ents o f nuclear m aterials in the form  of fresh  fuel 
elem ents from  m ore  developed countries and frequently returned spent fuel 
elem ents fo r  rep rocess in g  The consignm ents might not be very  la rge  but 
the packing req u irem en ts  fo r  them  w ere  stringen t enough to en su re  that 
radiation and radioactive contamination hazards w ere considerably reduced, 
and hence i f  each o f those consignm ents were subject to the $ 5 m illion  lim it, 
great inconvenience would be caused to the op era tors , who would be unable 
to obtain low -prem ium  rates Transport of nuclear m aterials should there
fore  ca rry  a low er lim it
88 Mr THOMPSON (United Kingdom) sympathized with the Indian proposal, 
which had been considered  m the United Kingdom but abandoned as im p rac
ticable It should be borne in mmd, m oreover that a number of delegations 
had expressed the view that the lim it should be much higher than $5 m illion 
His delegation  be lieved  that that figure  was p a rticu la r ly  su itable to r isk s  
attached to sm a ll r e s e a r c h  r e a c to r s  and m a ter ia l m  tra n sit , but that the 
amount should be much higher foi la rger installations u ith greater liabilities 
He hoped that the Indian delegation would not press its amendment the United 
Kingdom could not support it
89 M r ZA LD IV A R  (A rgentina) supported the Indian am endm ent, holding 
it perfectly  reasonable to set a low er lim it for  nuclear m ateria l in transit
90 M r ROGNLIEN (N orw ay; said  that his delegation  had alw ays been  in 
favour o f a low  liab ility , but agreed  with the United Kingdom delegate that 
the $ 5 m illion  lim it should be kept
91 M r M AURER (United States o f A m erica ) cou ld  not support the Indian 
am endm ent, s in ce  his delegation  was a lready deeply d isturbed  by the low

3 See iDth m eeting Paras 1 to 5
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figure that had been adopted by the C om m ittee and which b ore  no re la tion  
to the adequate p rotection  o f human beings
92 M r RAO (India) pointed out that the figures in both sub-paragraphs of 
his delegation 's amendment w ere m inim al Any State which wished to ra ise  
the figure could do so
93 The CHAIRMAN put the Indian amendment (C W /80) to the vote
94 T here w ere  16 vo tes  m favour and 19 against, with 11 abstentions The 
amendment was r e je c te d

A rtic le  V (resu m ed )6

New paragraph 5

95 Mr EDLBACHER (Austria), introducing the joint amendment submitted 
by A u stria , the F ederal Republic of Germ any and the Philippines (CW /110), 
said that under the new A rtic le  IX, paragraph 3 (11 ) periods o f prescrip tion  
would include the tim e taken by States to rea ch  agreem ent on ju risd iction  
T o prevent that pre ju d ice  to the rights o f v ic t im s , the new paragraph su s 
pended the period  from  the tim e when the v ictim  submitted his cla im  to the 
G overnm ent o f the State con cern ed  untH s ix  m onths a fter the designation  
o f  the com petent cou rt by a greem en t betw een the C ontractin g  P a rtie s
96 M r ROGNLIEN (N orw ay), M r RITCHIE (United K ingdom ), and M r 
ZALDIVAR (Argentina) did not con sider that the wording o f the amendment 
was c lea r  enough
97 Mr ENGLISH (United States of A m erica ) suggested that the amendment
might be r e fe r re d  d ire ct ly  to the D rafting C om m ittee to exp ress  the prin 
c ip le  m  the p rop er language N
98 M r B E L L I (Italy) con s id ered  that the C om m ittee  shou ld  take a vote
on the c lea r  princip le  that extinction o r  p rescrip tion  should be suspended 
while the Contracting P arties  exam ined the poss ib ility  of agreem ent The
Drafting C om m ittee could not prepare a text without knowing the consensus 
o f the Com m ittee on that point
99 M r WEITNAUER (F ederal R epublic o f G erm any) endorsed  the Italian 
d e lega te 's  rem arks
100 The CHAIRMAN put the joint amendment (CW / 110) to the vote
101 T here w ere  39 v o tes  m  favour and 1 against, with 5 absten tions The
am endm ent was approved

The m eeting  r o s e  at 6 30 p m

\

6 See 16th m eeting paras 1 to 18
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TW ENTIETH MEETING !

W ednesday, 15 M ay 1963, at 9 45 a m  

Chairm an M r McKNIGHT (A ustralia)

CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 
REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN 12/2) (continued)

A r tic le  X

1 The CHAIRMAN invited the Com m ittee to consider A rticle  X  in the light 
o f  the rep ort o f  the Sub-C om m ittee on E xecution  o f Judgments (C W /94 and 
C o rr  1), taking as the b a s ic  text fo r  the d is cu ss io n  paragraph  11 o f  that 
r e p o r t
2 Mr ZALDIVAR (Argentina), speaking as Chairman of the Sub-Committee, 
sa id  the text p rop osed  m  paragraph 1 1  o f the re p o rt  should be regard ed  as 
a c o m p ro m is e , a ccep ted  as su ch , by m o re  than tw o th ird s o f  the 
S u b -C om m ittee 's  m em bers Som e o f  the con cep ts  included in it w ere  not 
to be found in the lega l system s o f certa in  States, but they did not con flict 
with them , and w ere m o re o v e r  afi ind ispensable part o f the lega l system s 
o f  other States
3 M r ROGNLIEN (Norway) said that the purpose o f the joint amendment 
submitted by Japan, Norway and the United Kingdom (C W /93) was to clarify  
the scope o f the A rticle  it concerned only the opening words o f paragraph 1
4 Though m ainly a drafting amendment, it did d iffer on two points o f sub
stance fro m  the text p rop osed  by the S u b-C om m ittee  F ir s t , the am end
ment re fe rre d  specificaH y to judgem ents against the operator or the person 
prov id in g  fin an cia l s e cu r ity , th ereb y  exclud ing  ce rta in  oth er c a te g o r ie s  
o f  judgem ent fro m  the sco p e  o f  the A r t ic le  fo r  exa m p le , judgem ents 
awarding on operator litigation costs  against the v ictim , judgements awarding 
an operator recou rse  agamst a third party under A rticle  VHI and judgements 
m resp ect o f the apportionment o f liability  between operators The two lat
ter cases cam e under A rticle  IX of the Convention, and the firs t case should 
be dealt with outside the Convention
5 The secon d  point o f substance was contained in the w ords " s o  lon g  as
the total o f  the judgem ents has not exceeded  the lim it o f the liab ility  o f the 
op era tor  estab lish ed  pursuant to A r t ic le  IV " W here a la rg e  num ber o f 
v ictim s was involved in a cla im  fo r  com pensation, som e tim e might elapse 
betw een the d e liv ery  o f the f ir s t  judgem ents and that o f la ter  judgem ents, 
and the lim it o f liab ility  might be exceeded The purpose of the amendment 
was to ensure that judgements should be executed as soon as they w ere p re
sented and not suspended in  ca se  la te r  judgem ents should ex ceed  the lim it  
If, h ow ever, an op era tor  had paid c la im s up to the lim it he should not be 
liab le  to pay subsequent aw ards ^
6 Mr OHTA (Japan) recaU ed that, at the fourteenth m eeting o f the C om 
m ittee o f  the W hole, the C om m ittee  had r e je c te d  the F re n ch  am endm ent
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C W /2,' No l 1 and the United States am endm ent C W /1 2 ,N o  32 as it had 
thought it self-evident that claim s of v ictim s for  compensation exceeding the 
$5 m illion  lim it fe ll outside the scope of the Convention That was, however, 
a case which might frequently arise  in p ra ctice , and therefore the sponsors 
o f the joint amendment (CW /93) thought it better that A rtic leX  should clearly  
specify  that courts w ere not obliged to recogn ize  the judgem ents o f foreign  
courts m  ex cess  o f the lim it
7 M r SCHEFFER (Netherlands) said he regretted  being unable to support 
the am endm ent T he f ir s t  p art, w hich  aim ed at lim itin g  the sco p e  o f the 
A rtic le  to certa in  ca tegories  o f final judgem ent, was m ere ly  unnecessary  
The second  part, on the other hand, was quite irre levant to the purpose of 
the A rtic le  Once the com petent cou rt had p a ssed  judgem ent, it was not 
the task of the court o f another country to v e r ify  whether the total lim it of 
liability  had been exceeded The court o f the second country would not know 
all the relevant details o f the ca se , and such a prov ision  would be unwork
able A r t ic le  X  should deal on ly with the question  o f the recog n ition  and 
execu tion  o f fo re ig n  judgem ents and the question  o f  the lim it  o f lia b ility  
should not be con fu sed  with it
8 M r ULM AN (United States o f A m e r ica ) thought that the am endm ent 
was unnecessary  because recogn ition  of a judgem ent m excess  o f the lim its 
o f liab ility  la id  down m  A rtic le  IV would be a v iolation  of the prov isions of 
the Convention
9 M r Z A L D IV A R  (A rgentina) opp osed  the am endm ent fo r  the rea son s  
given  by the N etherlands and United States delegates
10 The CHAIRMAN put to the vote the joint Japanese, Norwegian and United 
Kingdom amendment (CW /93)
11 T here w ere  8 vo tes  m  favour and 24 against, with 11 abstentions The 
am endm ent was r e je c te d
12 The CHAIRMAN pointed out that the text proposed by the Sub-Committee 
o ffe re d  a lternative w ord in gs , w hich  w ere  g iven  in squ are  b ra ck e ts  m  
paragraph 11 o f its rep ort The C om m ittee would have to ch oose  between 
the two alternatives, "under this Convention" and "under A rtic le  IX o f this 
Convention"
13 M r ZA LD IV A R  (A rgentina) sa id  that owing to la ck  of tim e the Sub- 
Com m ittee had not been able to com e to a decision  concerning the alterna
tive phrases in question A rticle  IX c lea r ly  specified  that the court having 
ju r isd ic tion 1 should be that on w hose te rr ito ry  the incident o ccu rre d , but a 
cou rt having ju r isd ic t io n  "u n der the C onvention" m ight be that o f  the In
stallation State or o f som e other country ' In general, the com petent court 
under A rtic le  IX would be that o f the Installation State, but p articu larly  in 
the case o f incidents m connection with m aterials in transit som e other court 
might be competent
14 M r DUNSHEE de ABRANCHES (B ra z il) sa id  that the question  o f  the 
alternative phrasing had not been  d iscu ssed  m  the S u b-C om m ittee  The 
text finally adopted by the Sub-Com m ittee c lo se ly  follow ed that o f the joint 
Brazilian-U nited States proposal (CW/7 5), which contained the phrase "under 
this Convention" The inclusion m the report of the alternative phrase was

1 14th m eeting para 84
z Ibid para 86
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unjustified because no amendment had been subm itted proposing the change 
in question
15 Mr ULMAN (United States of A m erica ) said that A rtic le  IX dealt with 
the question  o f  cou rts  having ju r is d ic t io n  o v e r  actions fo r  com pen sation  
for nuclear damage The article on the recognition  of judgements should re fer to 
judgements relating to those actions only To speak of a final judgem ent" entered 
by the court having ju risd iction  under this Convention" would be to expand 
the ca tegory  o f actions re fe r re d  to by including, fo r  instance, actions fo r  
r e c o u r s e  He did not think it d es ira b le  to in clude judgem ents on actions 
o f that nature m  a p rov ision  w hose purpose was to ensure that v ict im s ob
tained the com pensation they had been awarded
16 M r ZA LD IV A R  (Argentina) said that what the B ra z ilia n  delegate had 
said was true The United States delegation , although one o f the orig ina l 
sp on sors  o f  the jo in t p rop osa l (C W /75 ), had now e x p re sse d  a p re fe re n ce  
for/the alternative wording which had been included m  the Sub-C om m ittee's 
draft It was fo r  the C om m ittee to decide w hich alternative it p re fe r re d  
b eca u se  the question  was one o f substance and not m e r e ly  o f  drafting
17 The CHAIRMAN put to the vote the B razilian  proposa l that the opening 
w ords o f paragraph 1 should read  "A  final judgem ent entered by a Court 
having ju r isd iction  under this Convention shall be "
18 T here w ere  14 vo tes  m  favour and 22 against, with 6 abstentions The
proposa l was r e je c te d  t
19 M r Z A L D IV A R  (A rgentina) sa id  that th ere  appeared  to be a certa in  
con trad iction  m  the attitude o f som e delegates The excep tion s r e fe r re d  
to m sub-paragraphs (i), (1 1 ) and (in ) would, as a resu lt o f the vote , apply 
only to the d ecis ion s o f cou rts having ju risd iction  under A rtic le  IX and not 
to other cou rts  He was am azed that certa in  delegations which had so 
s tron g ly  supported  the in sertion  o f excep tion s shou ld  now vote  in  favour 
o f a p rop osa l as a re su lt  o f w hich  th ose excep tion s would not apply m  the 
case o f certain  courts The Argentine delegation, for its part, had accepted 
the text out o f a d esire  fo r  concH iation and it was now prepared to support 
it in the sam e sp irit
20 The CHAIRMAN put to the vote the alternative text for the opening words 
o f paragraph 1, reading " A final judgement entered bj a Court having ju ris
diction under A rticle  IX of this Convention shaH be "
21 T here w ere  28 v o tes  m favour and 8 against, with 5 abstentions The 
tex t was approved
22 M r ROGNLIEN (Norway) said that the purpose o f the joint F rench - 
Italian -N orw egian-U nited  K ingdom  amendm ent (C W /109) was to avoid the 
r e fe r e n c e  to public p o licy  and fundam ental standards o f  ju s t ice  Such a 
re fe re n ce  m ight be n e ce s s a ry  in con nection  with other m ultH atera l co n 
ventions but to reta in  it m  the presen t C onvention was quite indefensible 
If a v ictim  w ere unable to have a judgement m his favour executed, it would 
m ean  he w ould be unable to r e c e iv e  com p en sation  at aH, and that w as a 
very  serious m atter — aH the m ore so as it would not have arisen naturally 
fro m  the app lication  o f  certa in  ru les  o f  law  but w ould have been  crea ted  
artificiaH y by the Convention it s e lf  F or  the Convention designated which 
courts w ere exclu sively  com petent to deal with cla im s for  nuclear damage, 
and it was th ere fo re  the C onvention which denied v ic t im s  the right o f fo l
lowing up their cla im s if  a certain  court refused to recogn ise  the judgement
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o f a fo re ign  cou rt A s it had c lo se d  all other p oss ib ilit ie s  the C onvention 
would th e re fo re  be resp o n s ib le  fo r  p reventing v ic t im s  fr o m  getting their 
,money if  the court where execution  was sought invoked sub-paragraph (111) 
T o  argue from  the fa ct that a public p o licy  clause existed  in other conven
tions was th ere fore  invalid
23 The con cept o f "p u b lic  p o licy "  was vague and d iffe red  from  country 
to country m  som e le g a l system s it m ight be con tra ry  to public p o licy  to 
give com pensation to v ictim s o f a certain  ra ce  or nationality som e system s 
re fu sed  to g ive  com pensation  fo r  m ora l dam age, shorten ing o f  l i fe ,  etc , 
other sys tem s  might refuse com pensation to illegitim ate children, and,most 
im portant o f a ll, in som e  cou n tries  it m ight be co n tra ry  to public p o licy  
to m ake paym ents m  fore ig n  cu rre n cy  i f  e co n o m ic  n e ce ss ity  so  d ictated 
It was c lear from  those exam ples that the public p o licy  clause could be used 
to destroy the whole purpose and princip les o f the Convention
24 The con cept o f "fundam ental standards o f ju s t ic e "  s im ila r ly  d iffe red  
from  country to country In som e countries it might be in accordance with 
fundamental standards o f ju stice  to take into account the financial position  
o f litigants in others not Thus a judgement awarded m a court recognizing 
the re le v a n ce  o f  the fin an cia l situation  o f  litigan ts  m ight be re fu se d  in a 
cou rt w hich re g a rd e d  it as ir re le v a n t
25 In any ca se  the c la u se  w as u n n ecessa ry  b eca u se  the C onvention  la id  

r  down the ru les and prin cip les on which judgem ents fo r  com pensation should
be based  and the com petent court  was bound to apply those prin cip les  i f  the 
State to which it belonged had becom e a Contracting Party and wished to r e 
main so  The judgements whose execution was sought under A rticle  X  were 
judgements on claim s for  compensation against operators or their guarantors 
and those person s w ere obliged under the Convention to maintain funds for 
the paym ent o f such c la im s How cou ld  States w hich w ere  P a rties  to the 
Convention aUege that it was contrary to their public policy  to pay such 
claim s from  the funds which they had established in virtue of the Convention’
26 M r RITCHIE (United Kingdom ) said that his delegation 's  view s on the
point w ere w ell known It en tire ly  endorsed  what the N orw egian delegate 
had said  ^
27 Mr GASIOROWSKI (Poland) said that the question had already been d is
cussed at length both in the Sub-Com mittee and in the Committee of the Whole 
He thought it unnecessary to repeat arguments which were already fam iliar 
As the Chairm an o f the Sub-C om m ittee had sa id , the text in paragraph 11 
o f its report was a com prom ise text which should not again be caHed in ques
tion He appealed to the sp on sors  o f the jo in t am endm ent to withdraw it
28 M r RUEGGER (Sw itzerland) said  that, while he agreed with the N or
wegian and United Kingdom delegations on the question of public p o licy , he 
could not agree with them on the question of fundamental standards of justice. 
He a ccord in g ly  p rop osed  that the two points be voted  on separate ly
29 In paragraph 7 o f the S ub-C om m ittee 's  rep ort (C W /9 4 /C o rr  1) it was 
stated that "the concept o f fundamental standards of justice only has a mean
ing in a given m unicipal system " He d isagreed  international standards 
o f ju stice  did ex ist and it would be desirab le  i f  there w ere a supra-national 
tribunal com petent^to re s o lv e  aH doubtful is su es  He r e s e r v e d  the right 
to return  to the p rob lem  in the d iscu ss ion  on final clau ses
30 M r ULMAN (Umted States o f A m e rica ) thought that the text adopted



V 'by the Sub-Com m ittee was equitable and would appeal to a m ajority  o f dele
gates He regarded the concepts of public policy  and fundamental standards 
o f ju stice  as in d iv is ib le  and m  fact in terchangeable and was opposed  to a 
separate vote on them
31 Under the United States Constitution, cou rts in that country could  not 
recogn ize judgements rendered by foreign courts which were contrary either 
to fundamental standards of justice or to the public policy  of the United States 
That did not m ean that absolute freedom  was given to a cou rt in which r e 
cognition was sought to re fu se  recogn ition  at its whim or ca p rice  Certain 
fundamental standards of justice and public policy  were generally recognized 
not only m  the United States but m  the v ery  cou ntries which had proposed  
deletion  o f su b -paragraph  (m ) He did not agree  that the w ords "public 
p o licy "  w ere vague They cou ld  only be invoked if  there w ere  som ething 
fundamentally wrong with the judgem ent, not m ere ly  som e irregu la rity  of 
procedu re  They might be invoked, for  exam ple, i f  a judgem ent had been 
a rb itra rily  ren dered  awarding punitive com pensation  going far beyond the 
actual damage su ffered  In such a case  the cou rt in which recogn ition  was 
sought should be free  to re fu se  recogn ition
32 M r DUNSHEE de ABRANCHES (B razil) said that, although the text in 
the Sub-C om m ittee's report was largely  based on the Brazilian-U nited States 
proposal (CW /75) it had since been approved in the Sub-Com mittee by alarge 
m ajority including delegations representing nations with such widely differing 
legal system s as those based on com m on law, on Roman law and on the Soviet 
legal system
33 Both the international conventions on the question  o f the execution  o f 
judgem ents o f  fo re ig n  cou rts  — the 1923 con vention  on the execu tion  o f 
a rb itra l awards and the 1958 New Y o rk  C onvention on the R ecogn ition  and 
E nforcem ent o f F oreign  A rb itra l Awards — re fe rre d  to public po licy , and 
the countries which now objected  to the concept had signed and ratified those 
conventions, w hich w ere  regard ed  as an im portant step  forw ard  in in ter 
national leg a l sc ien ce
34 If the Convention w ere to contain no a rticle  on the execution  o f foreign  
judgem ents, then — since there w ere no m ultilateral treaties dealing with 
the question and v ery  few  b ila tera l trea ties  — cou ntries would be fre e  to 
re co g n ize  o r  not to re co g n ize  the d ec is ion s  o f fo re ig n  cou rts  as they saw 
fit The only p r in c ip le  that cou ld  be appealed to was that o f  r e c ip r o c ity , 
and if there w ere no re c ip ro c ity  the judgem ents of foreign  courts would not 
be recogn ized  The whole purpose o f the A rticle  was to secu re  recognition  
o f foreign  judgements But to ask a country to recogn ize  and execute on its 
te rr ito ry  the judgem ents of fore ign  courts which w ere con trary  to its basic 
concept of public po licy  would be to ask it to renounce its sovereignty
35 The B razilian  delegation accepted  the d esirab ility  o f the international 
recogn ition  o f fore ign  judgem ents, but it was im p ossib le  to advance m  that 
d ire ct ion  u n less States cou ld  la y  down m inim um  con d itions in  r e s p e c t  o f 
public p o licy  and fundam ental standards o f ju s tice
36 It was im p o ss ib le  to separate  the two con cep ts  becau se  they la rg e ly
coincided  He could not agree that the concept o f public p o licy  was vague 
on the con trary , it was a w ell-estab lished  concept o f international law , both 
public and private '
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i
37 The B razilian  delegation could accept neither the proposal for the dele 
tion  o f the p rov is ion  nor the Swiss p rop osa l fo r  a separate vote
38 Mr SUONTAUSTA (Finland) agreed with the B razilian  delegate Sub- 
paragraphs (i) and (1 1 ) w ere m ere ly  sp ec ia l ca ses  o f the gen era l p rin cip le  
set out in sub-paragraph (in ), and the concepts they contained w ere at least 
as vague It would therefore be m ore log ica l to propose the deletion o f Those 
two sub-paragraphs, or o f all three He accepted the text proposed  by the 
Sub-Com m ittee
39 M r ROGNLIEN (Norway) said that he had been present at the New York 
C onference on the R ecognition  and E nforcem ent of F oreign  A rbitral Awards 
and had voted fo r  the in sertion  o f a public p o licy  clause m  that convention 
But that was a m ultilateral convention covering  aU kinds o f cla im s and con 
tained no prov isions on which awards should be based
40 The joint p rop osa l was the sam e as that w hich its two sp on sors  had 
subm itted to the B ru sse ls  Convention and which figured  m  that convention 
as paragraph 4(a) o f A rtic le  X I, having been  adopted by a la rg e  m a jor ity , 
w hereas a Um tedsStates amendment proposing the addition o f a clause r e 
ferring to public p olic j and fundamental standards o f justice had been heavily 
defeated
41 M r DADZIE (Ghana) supported the view s of the N orwegian and United 
Kingdom delegations
42 By adopting sub-paragraph (in) as it stood the Conference would be plac
ing in the hands o f C ontracting P arties  a pow erfu l weapon which m ight be 
used to fru strate  the ob je ct iv es  o f the C onvention The con cep t o f public 
po licy  was fluid and could be invoked to justify  innum erable arguments 
against the recogn ition  o f particular foreign  judgements On the other hand, 
the concept o f fundamental standards of justice admitted of legal proof The 
Ghanaian delegation therefore supported the Swiss proposal that the two parts 
of sub-paragraph (in) be voted on separately
43 M r RAO (India) en dorsed  the v e ry  c le a r  and detailed  ca se  m ade out 
by the Norwegian delegate for the deletion of sub-paragraph (in) What was 
against public policy  m one country was not n ecessa rily  against it in another 
It w as, fo r  exam ple, the public p o licy  o f the United States not to support 
claim s by an individual company to priv ileges which might damage the inter
ests o f other Am erican com panies But it might be the public policy of other 
countries to in s is t  that a State trading corp ora tion  should en joy  a m on o
poly  Such a con flic t o f v iew s m ight lead to a re fu sa l to re cog n ize  judge
m ents onxthe basis  o f sub-paragraph  (m )
44 He opposed the p rop osa l fo r  a separate vote
45 Mr CARRAUD (F rance) said that the ob ject of A rticle  X  was to fa c ili
tate execution  and recog n ition  o f fo re ig n  judgem ents The e ffe c t  o f sub- 
paragraph (ill), however, would be to make such recognition  m ore difficult, 
sin ce it would be possib le  for States to hide behind the vague and fluid 
form ulas o f public policy  and fundamental standards of ju stice
46 The problem  o f execution was one o f the m ost com plex m international 
law , and a convention on liab ility  fo r  nuclear damage was not the p lace for 
a final pronouncement on it The very  fact of signing and ratifying the Con
vention would make its provisions mandatory on Contracting Parties That 
m andatory ch a ra cter  went without saying and there was no need to in sert 
a specia l article on the recognition  of foreign judgements The whole Article



RECORDS CO M M ITTEE OF THE WHOLE, 20th MEETINGV 327

should be deleted , but i f  that did not p rove  p o ss ib le , then' the C om m ittee 
should adopt the text o f the P a n s  Convention, A rticle 13, sub-paragraph (e)
47 Mr OHTA (Japan) opposed the deletion of sub-paragraph (in) Judicial
system s d iffered , so that the re feren ce  to "fundamental standards of justice" 
was n ecessa ry  as a com p rom ise  to aUow ratification  by as many countries 
as possib le  ,
48 M r MOUSSAVI (Iian) agreed that the re fe re n ce  to "fundam ental stan
dards o f ju s tice "  m ight be retam ed, though not that to the public p o licy  of 
the C ontracting State
49 M r SANALAN (Turkey) was m  favour o f deleting su b -paragraph  (111 ) 
altogether, for the reasons given by the Norwegian and United Kingdom dele
gates, and opposed the division of the vote on the sub-paragraph
50 M r VILKOV (Union of Soviet S ocia list R epublics) said that it was true
that, as som e delegates had m entioned, there was no com pensation  for 
"m ora l dam age" in som e cou ntries , including the Soviet Union It should, 
however, be c learly  understood that fuH compensation was given for material 
damage fo r  exam ple, a wife would re ce iv e  not only a pension on the death 
o f  her husband, but com pen sation  fo r  the d iffe re n ce  betw een the pension  
and her husband's w ages In ca se s  such  as the theft o f a dog, the ow ner 
would be given compensation only for the value o f the dog, and the thief would 
be punished, but no com pensation  cou ld  be given  fo r  the o w n er 's  fee lin gs 
at the lo s s  To take another exam ple, a woman whose engagement was 
broken o ff because o f an in jury done to her by a third person  could be 
awarded com pensation  against that person  fo r  the ph ysica l in jury , but not 
fo r  her disappointm ent because the m arriage  would not take p lace Judge
m ents aw arding com pen sation  fo r  such  "m o r a l dam age" would th e re fo re  
not be executed  m  the Soviet Union No p articu lar con cern  need a r ise  in 
rega rd  to that situation , how ever, s in ce  the law  o f som e other cou n tries , 
e g B razH  and B elg ium , was the sam e ’
51 His delegation found no d ifficu lty  in accepting the public policy  concept, 
which w a s 're cog n ized  and applied in p ra ctice  by the New Y ork  Convention 
on the R ecognition  and E nforcem ent o f F ore ign  A rb itra l A w ards, to which 
the Soviet Union had adhered F or  exam ple, the courts o f the Soviet Union 
would not execute any judgem ent based on d iscrim ination  on grounds o f sex 
or race because it would be contrary to the Soviet Constitution to do so  Only 
m  such exceptional ca ses  would judgem ents not be executed, how ever, and 
the exceptions did not admit o f arb itra l decisions
52 Mr RUEGGER (Switzerland) withdrew his p roposa l fo r  separate votes 
on the two parts o f sub-paragraph (u i), in order not to delay the proceedings 
A fter listen ing  to the d iscu ss ion , and m  a sp ir it  o f  con cilia tion , h is d e le 
gation could  accep t the text p rop osed  by the S ub-C om m ittee
53 The CHAIRMAN put to the vote the proposal to delete sub-paragraph (lu) 
o f paragraph 1 (C W /109)
54 T here w ere  19 vo tes  in favour and 20 against, with 9 abstentions The 
proposa l was r e je c te d
55 The CHAIRMAN proposed that the Com m ittee re fe r  to the Drafting Com
m ittee the text o f A rtic le  X  as proposed  by the Sub-Com m ittee (CW /94, 
para 1 1 ), the introductory part to read  as already a greed3

3 See paras 20 and 21 above
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56 T h ere w ere  36 v o te s  in favour and 6 against, with 5 absten tions The 
p rop osa l was approved

A r tic le  X I

57 M r MAURER (United States o f A m erica ) said  that, on re fle c t io n , his 
delegation  co n s id e re d  its  p ro p o sa l fo r  the^revision  o f  the A r t ic le  (C W / 1, 
am endm ent 117) to be a m atter o f drafting and was th e re fo re  p rep a red  to 
leave  it to the D rafting C om m ittee
58 M r ULMAN (United States o f A m erica ), Introducing the United States 
amendment proposing the addition o f a new paragraph to A rticle  XI (C W /6), 
sa id  it m  no w ay derogated  fr o m  the p r in c ip le  o f  n o n -d iscr im in a tio n  
established in A rticle  XI, with which his delegation was in full accord  The 
intention was only to perm it the United States, and any other country which

sso desired , to apply its own national leg islation , rather than the Convention, 
to c la im s in which only its own nationals w ere involved and w here damage 
was con fined within its  boundaries Such a p ro v is io n  m ight be to the ad
vantage o f la rge  countries like the United States o f A m erica  H ow ever, in 
ord er to p rotect the b a sic  p rin cip le  o f n on -d iscrim in ation , the amendment 
provided that every  foreign  national would have the option of pursuing a claim  
fo r  com pensation against a national o f the Contracting State either under its 
law  o r  under the C onvention the fo re ig n  national w ould , h ow ev er , on ly 
have that option  i f  the n e ce s s a ry  funds w ere  a ssu red  fo r  the sa tis fa ction  

' o f  a ll c la im s  fo r  n u clear dam age to the extent that the y ie ld  o f in su ran ce  
o r  financia l s e cu r ity  w as inadequate
59 M r ZALDTVAR (A rgentina) sa id  that the text o f  the am endm ent was 
not c le a r
60 M r ULM AN (United States o f A m e r ica ) exp la ined , fu rth er , that the 
amendment would perm it the Convention to apply w here a fo re ig n  cla im  of 
any kind arose  under the C onvention, and not only w here a c la im  o f a f o r 
eign victim  for com pensation was involved When there was no foreign claim 
o f  any kind, the C ontracting State w ould be p erm itted  to apply its  own 
leg is la tion
61 M r SANALAN (Turkey) said that the amendment would seem  to affect 
the p r in c ip le  o f  n on -d iscr im in a tion  la id  down m  A r t ic le  X I What w ould 
happen i f  the v ic t im  p o s s e s s e d  dual n a tion a lity ’
62 M r ROGNLIEN (N orway) asked whether the p rop osa l was intended to 
apply to incidents outside the Contracting State and, if  so , whether the option 
given to a foreign  claim ant to pursue his claim  against a national o f the Con
tracting State under the law o f that State would not derogate from  the prin 
c ip le , e stab lish ed  in A r t ic le  IX , that the cou rts  o f the C ontractin g  P a rty  
on whose te rr ito ry  the nuclear incident occu rred  should have exclusive com 
petence F o r  exam ple, would United States crew  m e m b e rs , in ju red  in a 
nuclear incident occu rr in g  in a United States ship in B ritish  w aters, ’ cla im  
not in B ritish , but in United States cdurts and would a B ritish  su b ject in 
jured  in the sam e incident also be able to cla im  in the United States cou rts, i r 
re sp e ctiv e  o f the p rov is ion s  o f A rtic le  IX 9 If s o , would the cou rts  o f  the 
United K ingdom  or  o f the United States be resp on sib le  fo r  the d istribution  
o f  funds
63 M r HARDERS (A ustralia ) supported the intention o f the United States

y,
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amendment but felt that the drafting was not sufficiently clear He suggested, 
th ere fore , that the Com m ittee might agree to accept the principle and re fer 
it to the Drafting Com m ittee
64 M r M AURER (United States o f A m e rica ) agreed  that a vote m ight be 
taken on the princip le o f the amendment If the principle w ere accepted, the 
amendment could then be re fe rred  to the Drafting Com m ittee
65 He recogn ized  that the proposed provision  was com plicated There was, 
how ever, no question o f any derogation  from  the Convention when a foreign  
national was a party to a cla im , either as plaintiff or  defendant The rights 
o f  aH other C ontracting P arties  would th ere fore  be unim paired It would, 
h ow ever, m eet the con cern  o f the le g is la to rs  o f cou n tries  with la rg e  land 
m a sse s , like  the United States, i f  it w ere  p oss ib le  fo r  a C ontracting  State 
to apply national law in the ca se  o f  incidents w here both claim ants and 
defendants w ere  nationals o f the country
66 M r RITCHIE (United K ingdom ) re cog n ized  that it m ight be to the ad
vantage o f a v ictim  to bring cla im s under his own national law , for  example 
in the United States o f  A m erica  He w as, h ow ever, som ew hat con cern ed  
at the option o ffe red  to fo re ig n  cla im ants to pursue th e ir  c la im s  against 
nationals o f a C ontracting State under the law o f that State If he w ere  in 
a foreign  country, the v ictim  might find h im self in a d ifficu lt position  and 
decide under financial or other pressure to give up his rights under the Con
vention and choose to sue under the national law instead — a decision  which 
he might subsequently regret
67 M r DUNSHEE de ABRANCHES (BrazH ) supported the p rin cip le  o f the 
am endm ent, but found the draft u n sa tis fa ctory  He cou ld  not a ccep t any 
d iscrim in a tion  betw een nationals o f  the C ontracting  State and fo re ig n e rs  
dom icH ed in the State, to whom lex  fo r i applied He would suggest that a 
new draft should be prepared  m aking that point c lea r
68 Mr NORDENSON (Sweden) asked whether or not "the n ecessa ry  funds" 
m entioned in the amendment re fe r re d  to funds provided  under the Conven
tion and th erefore  subject to lim itation  under A rticle  IV If the InstaHation 
State w ere  ob liged  to p rov id e  funds other than those under the C onvention, 
the question o f multiple ju risdiction  would be reopened with aH the difficulties 
it entaHed
69 It was not c lea r  whether the term  "fore ig n  national" used in the amend
ment was equivalent to "national o f a C ontracting P arty " as defined m  A r
t ic le  VII, paragraph 2 (c) If so , the amendment would seem  to apply, fo r  
exam ple, to a Swedish com pany established in the United States bu+ entirely 
owned by Swedish citizens, which would not then be entitled to obtam compen
sation under the provisions of the Cdnvention unless the United States waived 
the option he understood the amendment to confer on it
70 It would seem  that the intention o f the la st p ro v iso  o f  the am endm ent 
was that the Contracting State concerned should assure the n ecessary  funds, 
s in ce  only a p erson , p h ysica l o r  ju r id ica l, cou ld  do so  and not "the law "
71 M r ZALDTVAR (A rgentina) opposed  the am endm ent as d rafted  T o 
provide that the Convention m ight be applied by a C ontracting State so le ly  
to a cla im  to w hich a fo re ig n  national was a party  w ould, in p ra c t ic e , in 
v o lv e  a m ultitude o f d ifferen t p ro ce d u re s  and standards If the op era tor  
involved  w ere  a com pany, it m ight be d ifficu lt to esta b lish  the nationality, 
in view of the various legal concepts involved in its detei nunauon Innumer
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able d ifficu lties  m ight a r is e , fo r  exam ple, i f  it seem ed  at f ir s t  that on ly  
nationals o f the country had been in jured  in a n uclear incident and it was 
la ter found that there had been a fore ign  v ictim  In his v iew , the am end
ment was con trary  to the prin cip le  o f non -d iscrim in ation
72 M r HENAO-HENAO (C olom bia) said that the explanations o ffered  had 
strengthened his opposition  to the am endm ent It d iscrim in a ted  betw een 
nationals and fo re ig n ers  m two ways against nationals by excluding them 
from  the scope o f the Convention, so that they would have serious difficulty 
in trying to obtain their rights and against fo re ign ers  by placing a foreign  
claim ant in the im possib le  situation that he would have to em ploy both legal 
and financial experts to assist him to ascertain  whether the law of the Con
tracting State did m fact assure n ecessa ry  funds fo r  the satisfaction  of his 
claim
73 M r RAO (India) suggested that, in view o f the differing interpretations 
o f the amendment, it would facilitate the C om m ittee 's decision  if the Umted 
States delegation could submit a written statement o f the princip le involved
74 M r M AURER (United States o f  A m erica ) said  it appeared that the 
amendment had not been understood by som e delegations T here would be 
no d iscrim ination  against foreign  nationals, who, if  in jured m a nuclear in 
cident m  the United States for exam ple, would be able either to cla im  under 
the Convention with every right accorded by it or to claim  under Umted States 
law , w hich would allow^them p o ss ib le  r e c o v e r y  o f up to $500 m illion  If 
anything, there would be d iscrim ination  against any United States nationals 
in jured m  the sam e incident who would be able only to cla im  under United 
States law Nor would there be any discrim ination against foreign  nationals 
habitually residen t in the United States, who could  a lso  e le ct  to sue either 
under the Convention o r  under United States law

(75 In rep ly  to the delegate o f Sweden, he said his delegation  con sid ered  
that a corp ora tion  organ ized  under United States States law  and owned by 
Swedish citizens would com e within the definition of "national of a Con
tracting P arty" in A rtic le  VII, paragraph 2 (c), and would th ere fore  be r e 
garded as a national o f  the United States who must sue under United States 
law Since, however, the lim it o f lia b ilifj was high under that law, and the 
law m ust assu re  the n e ce ssa ry  funds fo r  the sa tis fa ction  o f c la im s , such 
a corp ora tion  could  only stand to gam
76 In the case o f an incident on the high seas in which a Umted States oper
ator was liab le , any B ritish  subject involved would have the right to sue 
under the C onvention o r  under Um ted States law , w hile the Um ted States 
nationals would sue under United States law  No p rob lem  o f  ju r is d ic t io n  
a rose  s in ce  the B ritish  su b ject cou ld  still ch oose  to sue w h erever he was 
entitled to do so  under the C onvention

77 There was no intention of tam pering in any way with the funds established 
under A rtic le  IV, sin ce  the G overnm ent o f a C ontracting State m ust supply 
funds from  another sou rce  to m eet the option again, no p rob lem  o f ju r is 
d iction  arose
78 If a foreign  ca r r ie r  w ere sued and paid com pensation  to a United States 
c la im  under the law  o f a n on -C on tractin g  State, o r  o th erw ise , the c la im  
o f the fore ign  ca r r ie r  fo r  re im bursem ent against a United States op era tor 
would be considered as one to which a foreigner was a part} and the ca rr ie r
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law, as he chose
79 Mr SUONTAUSTA (Finland) accepted the princip le of the United States 
amendment, which would give the Convention the n ecessa ry  flex ib ility  In 
his view , the d ifficu lties w ere m ainly ones o f drafting
80 M r VILKOV (Union o f Soviet S oc ia lis t  R epu b lics ) opposed  the United 
States amendment The C onference was trying to draft minimum standards 
and should not over loa d  the Convention with p rov is ion s  fo r  rather rem ote  
contingencies The question o f the application of the Convention to nationals 
should be le ft  to  the national leg is la tion  o f the C ontracting P arties  it was 
the sovereign  right o f the State to decide whether it wished to apply the Con
vention  o r  its d om estic  law to its  nationals The United States p rop osa l 
would allow the whole purpose o f the Convention to be circum vented by giving 
a C ontracting State the option o f not applying it to fo re ign  nationals The 
re su lt  w ould be to estab lish  a kind o f  com p etition  betw een  cou n tr ies  and 
to invite v ictim s to cla im  where they could obtain the highest com pensation, 
m aking it  im p oss ib le  to ensure equitable treatm ent fo r  v ic t im s  in all 
countries
81 Mr NORDENSON (Sweden) said that, after hearing the explanation of 
the United States delegate, he was prepared to support the amendment sub
je c t  to certa in  drafting changes fo r  the sake o f grea ter  c la r ity  He asked 
if  the Um ted States delegation  would con s id er  using the te rm  "a  national 
o f a C ontracting P arty" as defined in A rtic le  VII, paragraph 2(c), instead 
o f the term  "fo re ig n  national"
82 M r M AURER (United States o f A m e rica ) agreed  that the amendment 
cou ld  be rew ord ed  so as to use the fo rm e r  term
83 M r ARANGIO RUIZ (Italy) agreed  that it would be d es ira b le  to give 
a certa in  e lastic ity  to the Convention but con sidered  that the existing p ro 
v is ion  m A rtic le  XI was su fficiently  flex ib le , since by stating that the Con
vention and the national law applicable thereunder should be applied "without 
any d iscrim in ation  based upon nationality, d om ic ile  o r  r e s id e n ce "  it im 
plied som e kind of d iscretionary  powei for each Contracting State m regard 
to incidents where only its own nationals, or  a given category  of nationals, 
w ere  involved If the C on ference adopted the United States amendm ent it 
would no longer have a convention of uniform  law, but would have to star* 
redrafting  the whole Convention It w as, how ever, im p ossib le  to vote on 
such an obscu re  and com plicated  text He would prop ose , th ere fore , that 
no vote should be taken until the proposa l had been drafted m  c lea r  term s
84 M r ROGNLIEN (N orway) agreed 'that the intention o f the amendment 
was stHl ob scu re  and said  that he would vote against it
85 Mr MAURER (United States of A m erica) said, further to the point raised 
e a r lie r  by the N orw egian  d elegate , that m  the ca se  o f a n u clear incident 
occu rrin g  m the United Kingdom but caused by nuclear m aterials for which 
a United States op era tor  was lia b le , any United K ingdom  c it izen  involved  
would be able to sue in the B ritish  courts under A rticle  IX, while the United 
States Governm ent might request any United States c it izen  involved to sue 
the operator under United States law, with the assurance that the funds avail
able in the United Kingdom would m no way be less than those requn ed undei 
A rtic le  IV No harm  would resu lt  to anyone from  that p roced u re  and, m 
fa ct, the United States c it izen  would be preclu ded  fro m  pursuing c la im s
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against the funds m ade available under A rtic le  IV , which would be an ad
vantage fo r  the rem aining cla im ants
86 The CHAIRMAN said  that it seem ed  d es ira b le  that th ere  should be a 
m ore  (specific text available in w riting He would not, th e re fo re , put the 
amendm ent to a vote at the presen t m eeting

The m eetin g  r o s e  at 1 “> p  m

TW EN TY-FIR ST MEETING 

W ednesday, 15 M ay 1963 at 3 20 p  m 

Chairm an M r McKNIGHT (A ustralia)

CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 

REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN 12/2) (continued)

R ep o r t o f  the S u b -C om m ittee  on R ela tion s  with o th er  In ternational 
A g reem en ts

1 The CHAIRMAN o b serv ed  that the S u b -C om m ittee 's  re p o r t  (C W / 104 
and C o rr  1) contained two p ro p o sa ls  (paras 6, 13) The f i r s t  re la ted  to 
agreements having the same purposes as the Convention, the second to trans
port conventions The United States delegation  had subm itted a p rop osa l 
(C W /103) to add two paragraphs to the f ir s t  p rop osa l He suggested  that 
the C om m ittee should deal f ir s t  with the S u b -C om m ittee 's  p rop osa ls  and 
then with the United States p rop osa l
2 M r MAURER (United States o f A m erica ) said that paragraph^  o f the 
f ir s t  a lternative in his d e leg a tion 's  p rop osa l was id en tica l w ith the Sub
com m ittee 's  firs t  proposal (para 6), but paragraphs 2 and 3 conflicted with 
and might be regard ed  as an amendm ent to its secon d  p rop osa l (para 13) 
Those paragraphs should th erefore  be voted on b e fore  the Sub-C om m ittee's 
second proposal
3 The CHAIRMAN said  he cou ld  not agree with that p roced u re , and in 

vited the Com m ittee to consider the Sub-Com m ittee's proposal in paragraph 6
4 Mr MAURER (United States of A m erica ) said that the Sub-C om m ittee's 
proposa l, which coincided  with paragraph 1 o f the United States text, rea lly  
meant that the Convention would not a ffect the P a ris  and B ru sse ls  Conven
tions in their application between the parties
5 Mr COLOT (Belgium ) considered  that adoption o f the Sub-C om m ittee's 
p ro p o sa l, w hich was based  on a B elg ian  am endm ent, w ould m eet the

v interests of all States whether they w ere signatories o f the P aris and B rus
se ls  Conventions or not The clause im posed no obligations on non-parties 
and, in fact, enabled them to enjoy certain benefits in the countries belonging 
to the O rganisation  fo r  E con om ic  C o -o p e ra tio n  and D evelopm ent (OECD) 
It was to be com m ended, since the protection  given jointly  by the P a n s  and
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B ru sse ls  Conventions was in som e re sp e cts  better them that o ffered  by the 
present draft
6 M r RAO (India) said that the phrase in the Su b-C om m ittee 's  proposal 
"having the sam e pu rposes" was not quite c lea r  The quantum o f com pen
sation was a v ita l point o f the Draft Convention, and the figure o f $5 m illion 
that had been adopted provisionaH y might be regarded as one o f its purposes
7 M r A L L O T T  (United K ingdom ) sa id  that he cou ld  support the Sub
co m m itte e 's  p roposa l on the understanding that it meant that nothing m  the 
Convention would prevent parties to other agreem ents from  applying those 
agreem ents am ong th em selves irre sp e c t iv e  o f the Convention
8 Mr SCHEFFER (Netherlands) did not consider that the Sub-Com m ittee's 
p roposa l elim inated aH the d ifficu lties that might a rise  A State which was' 
party to m ore  than one convention on c iv il liability  might find that their pro
v is ion s w ere d iss im ila r  m  resp ect o f a given nuclear incident, and then the 
cr ite r io n  would be the law applied by the com petent cou rt and not relations 
betw een States H ow ever, the S u b -C om m ittee 's  p rop osa l would be useful 
in a num ber o f ca se s , and as a fuHy sa tis fa ctory  solution was hard to find, 
the Netherlands delegation would vote fo r  the p roposal
9 M r VILKOV (Union o f Soviet S ocia list R epublics) and
M r PAPATHANASSIOU (G reece) said they could support the Sub-Com m ittee's 
proposal
10 M r ARANGIO RUIZ (Italy) said he could support the Sub-C om m ittee 's 
p rop osa l m  p r in c ip le  He w ould, h ow ever, lik e  som e  explanation  o f  the 
Belgian delegate 's statement that parties to the present Convention who were 
not parties  to the P a r is  and B r u sse ls  C onventions would benefit by them
11 Mr DUNSHEE de ABRANCHES (B razil) said he could vote for  the Sub
co m m itte e 's  p rop osa l as a com p rom ise  solution  His delegation  believed  
that the Convention should contain a clause declaring  that it superseded  aH 
prev iou s agreem en ts but three other v iew s had been  upheld in the C om 
m ittee Some delegations considered  that the Convention should not super
sede the P a r is  and B ru sse ls  Conventions o r  transport conventions others 
that it should contain no declaration  on su p ersess ion  yet others that none 
o f  its p rov is ion s  should run counter to obligations established  by previous 
agreem ents The BrazH ian delegation  cou ld  agree in a sp ir it  o f  co m p ro 
m ise  that exceptions should be made m  the ca se  o f the P a ris  and B ru sse ls  
Conventions, because the firs t  had been concluded on a regional b a sis , and 
the second was a specia l case
12 Mr PE T R 2E L K A  (C zechoslovakia), speaking as Chairman of the Sub- 
C om m ittee, said that two main issues had arisen from  the proposal in para
graph 6 o f  its rep ort The f ir s t  was the re lationsh ip  o f the Convention to 
reg ion a l agreem ents, p a rticu larly  to the P a ris  Convention and a lso  to the 
B russels Convention the phrase "having the sam e purposes" had been used 
to distinguish those Conventions from  transport agreem ents Secondly, the 
S u b-C om m ittee had intended to leave  to the D rafting  C om m ittee  the task 
o f expressing in English the princip le contained in the phrase beginning with 
the words "a s  regards the application "
13 Mr RAO (India) reiterated  that the phrase "having the sam e purposes" 
was am biguous, fo r  exactly  the sam e purposes might be enum erated at the 
beginning o f  two conventions which w ere applied in quite different ways He 
therefore agreed with the Umted Kingdom delegate's suggestion, which would
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allow parties to decide whether they should be governed  by the Convention 
or continue to apply other agreem ents
14 M r DADZIE (Ghana) agreed, and suggested that the w ords "having the 
sam e purposes" might be rep laced  by "having sim ilar  purposes"
15 M r COLOT (B elgium ) sa id , in rep ly  to the Italian delegate, that A r 
tic les  2 and 14 o f the P aris  Convention con ferred  benefits on all the v ictim s, 
irresp ectiv e  o f their nationality, fo r  nuclear incidents occu rr in g  in OECD 
countries
16 The CHAIRMAN put to the vote the proposal in paragraph 6 o f the Sub
com m ittee 's  rep ort (CW / 104)
17 T here w ere  42 vo tes  m favour and none against, with 3 abstentions The 
p roposa l was approved
18 M r A LLO TT (United Kingdom ) s tressed  that he had voted for the p ro 
posal on the understanding that his interpretation of its meaning was correct
19 The CHAIRMAN invited the Com m ittee to consider the Sub-Com m ittee's 
second proposal (para 13)
20 M r MAURER (United States o f A m erica ) said that his delegation found 
the proposal unacceptable for three reasons F irst, it would allow the rules 
o f ex isting  tran sport conventions to apply to n uclear in ciden ts , to w hich 
they w ere not adapted The D raft C onvention, w hich m ade fu ll p rov is ion  
for such incidents, should supersede all transport conventions in the special 
case of a nuclear incident, since the present Convention embodied a special 
and novel reg im e which was con sidered  by all present as best suited fo r  a 
nuclear incident
21 Secondly, the clause would harm air and sea ca rr ie rs  by making them 
liable as w ell as the operator of the installation They might m som e cases 
be burdened with co s tly  litigation  and with lim ited  o r  unlim ited lia b ility , 
when they sought recou rse  from  a lim ited fund they would have to take their 
chance with all the other v ictim s of the nuclear incident they would not r e 
ceive full com pensation and might lose  m illions of dollars
22 T hirdly , the Com m ittee had already decided to delete A rticle  II para
graph 6 1, which allowed persons other than the operator to be liab le  The 
objection  to that prov ision  had been that it would be a seriou s breach  o f the 
channelling princip le, and the United Kingdom delegation had argued strongly 
in favour o f its deletion yet the proposal in paragraph 13 allowed other par
ties  to be liab le  and thus was com p lete ly  in con sistent with the channelling 
princip le
23 It had a lso  been argued that the absen ce  o f such  a c la u se  would lead  
to a breach  o f obligations under other conventions The United States dele
gation could not agree with that view  there was no reason  why the Con
fe ren ce  should not adopt a binding p ro v is io n  to su p ersed e  tran sp ort co n 
ventions o r  other agreem ents con flictin g  with it fo r  the ca se  o f a nuclear 
incident Indeed, som e o f the p rov is ion s  o f the D raft C onvention already 
in e ffect superseded existing agreem ents Thus the C om m ittee 's  decision  
on A rticle  III, paragraph 2, was rea lly  designed to supersede the C ollision  
Convention, which rendered  the negligent ship liab le  He urged the C om 
mittee to give serious consideration to paragraphs 2 and 3 of his delegation's 
p ro p o sa l (C W / 103), intended to r e p la c e  the S u b -C o m m itte e 's  p ro p o sa l

1 9th m eeting paras 73 and 74
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24 The second alternative proposed by his delegation was to omit any pro
v is ion  on rela tion s with other conventions other than the p rop osa l in para
graph 6 already adopted by the Com m ittee The effect o f the convention on 
other instrum ents con cern in g  c iv i l  lia b ility  would then be d ecid ed  under 
custom ary international law His delegation saw, som e m erit in such a solu
tion, s in ce  an im partia l judge would probably  decide along the lin es o f the 
su p ersess ion  clause the United States delegation had proposed
25 Mr ALLOTT (United Kingdom) said that his delegation had four reasons 
fo r  w ishing the S u b -C om m ittee 's  secon d  p ro p o sa l to be adopted F ir s t , 
it was u n n ecessa ry  to su persede  ex istin g  tra n sp ort conventions The 
B russels Convention had had to do so because it dealt with cases w here there 
was d irect con flict between the ro le s  o f the operator as an operator and as 
a c a r r ie r  No such con flic t ex isted  m  the present c ircu m sta n ces  and an 
operator who was also a c a r r ie r  could ask to be sued as an operator under 
the present Convention and not as a c a r r ie r  under a transport convention
26 Secondly, under the p roced u res o f existing transport conventions v ic 
tim s norm ally  obtained com pensation without undue difficu lty, and that sy s 
tem  should be retained The United States aelegate had s tre sse d  the point 
o f  view  o f  c a r r ie r s  lia b le  under tran sport conventions but they w ere  a c 
custom ed to the term s they m ight expect under those instrum ents, and the 
in terests o f the v ictim s must be con sidered  t
27 Thirdly , it was hardly appropriate fo r  the C onference to decide on super
session  The many existing com plex transport conventions developed over 
many y e a rs , adhered to by m any p arties , and drawn up by experts should 
not be w ritten  o ff  without v e r y  stron g  rea son s  M o r e o v e r , th e ir  su p e r 
s e ss io n  m ight g ive r is e  to co n flic t  with them  in re la tion s  with States not 
parties to the present Convention that point was c lea r ly  set forth in the Ob
serv a tion s  o f  the International C iv il A viation  O rgan ization  (C W /IN F /8)
28 Fourthly, supersession  would m practice  lead to m ore rather than fewer 
in con ven ien ces, s in ce  two se ts  o f p rov is ion s  on ca rr ia g e  would e x is t  for 
parties and fo r  non-parties to the Convention If the transport conventions 
w ere  not su p ersed ed , the p rob lem  o f two re g im e s  would on ly  ex is t  when 
an op era tor was a lso  a c a r r ie r  and in so fa r  as the v ict im  ch ose  to sue the 
operator under the present Convention rather than the ca rr ier  under a trans
port convention
29 In reply to the United States delegate, he observed that in som e respects 
the system  of transport conventions was superior to that o f  the present Con
vention  M o re o v e r , he doubted w hether the in te res ts  o f  c a r r ie r s  would 
su ffer as m uch as the United States delegate seem ed  to think m  any case  
the in terests ' o f the v ictim s should be paramount Nor could he agree that 
the United Kingdom delegation 's attitude in the m atter was inconsistent with 
its view s on A rtic le  H, paragraph 6 the channeUing principle was fully p re
se rv ed  m  the S u b -C om m ittee 's  p rop osa l, a lbeit m  som ew hat roundabout 
fo rm
30 He could not accept the secon d  United States a lternative, fo r  to leave 
the whole question to custom ary international law, would entaH supersession  
o f other conventions
31 Mr RAO (India) agreed with the princip le  o f the proposa l, but thought 
that the final w ords " o r  open fo r  signature, ra tifica tion  or a ccess ion  " 
ra ised  d ifficu lties At that stage an instrum ent could not be regarded  as a
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convention, and its p rov is ion s  could  be adopted only in term s o f dom estic  
law  A s im ila r  but even  m o re  se r io u s  p rob lem  a ro se  on paragraph  2 o f 
the United States amendment an instrument must be in fo rce  before it could 
be superseded, and before  relations between Contracting and non-contracting 
States could exist in respect o f it
32 M r ZALD IVA R  (Argentina) a sserted  that the p rop osa l would d estroy  
the channelling princip le  by making it d ifficu lt fo r  v ictim s to ascertain  
whether they should sue under the ru les  of transport conventions o r  o f the 
present Convention, to which court they should apply, and how their com pen
sation should be paid i f  their action was su cce ss fu l He a lso  agreed  with 
the Indian delegate that the r e fe re n ce  to conventions "op en  fo r  s ignature, 
ra tifica tion  o r  a c c e s s io n "  m ade the p ro p o sa l tech m caH y u n accep tab le
33 He could not agree with the United Kingdom delegate that existing trans
port conventions would make it ea s ie r  for  v ict im s  to obtain com pensation  
fo r  n uclear dam age, s in ce ith ey  did not c o v e r  the unique ch a r a c te r is t ic s  
o f nuclear incidents The whole purpose of the Convention was to lay down 
a specia l set o f ru les and to change the existing system
34 M r GHELMEGEANU (Romania) said that the C om m ittee, m  approving 
the p rop osa l in paragraph  6 o f  the re p o r t , had had m  m ind the p r in cip le  
o f international law that parties w ere bound by conventions which they con 
cluded and acceded to The sam e princip le  underlay the^proposal in para
graph 13, w hich should be approved , s in ce  tra n sp o rte rs  w ould be bound 
by the trea tie s  th e ir  cou n tries  had concluded
35 The Umted States delegate had ra ised  the question o f the su persession  
o f som esconventions by others In the opinion o f the Rom anian delegation, 
su p ersess ion  was applicable only w here p arties  to two conventions would 
otherw ise sign con flicting  prov isions B ecause o f the C om m ittee 's  efforts 
to r e c o n c ile  the C onvention with other agreem en ts on c iv i l  l ia b ility , few  
ca se s  o f con flic t  cou ld  p oss ib ly  a r ise  But it was not fo r  the C on feren ce  
to p rov ide o v e r -a l l  solutions fo r  those exceptional, ca s e s , m  which cu sto 
m ary international law always prevailed  The relevant fundamental p rin ci
ples o f international law w ere , firs t , the prevalence of general over sp ecific  
p ro v is io n s , and secon d ly  the ch ro n o lo g ica l p r io r ity  o f  the p a rticu la r  
conventions
36 He could not agree with the Argentine delegate that the proposa l would 
d istort the fundam ental p r in c ip le  o f  channeHing, w hich was based  on the 
exclusive com petence of the court o f the State in whose territory  the nuclear 
incident o ccu rre d  Thus the transport conventions would be applicable to 
c a r r ie r s , and the exceptional ca se  o f the operator who was^ a lso  a c a r r ie r  
was covered  by A rtic le  H, paragraph 1 M oreover, transport conventions 
contained a wide com plex  o f p rov is ion s , and would undoubtedly be m odified 
to take account o f liab ility  fo r  nuclear damage
37 M r ROGNLIEN (Norway) supported paragraph 13, since it le ft actions 
open outside the Convention and was th ere fore  highly advantageous to v ic 
tim s The w ords "open  fo r  signature " had p ra ctica l value in coverin g  
conventions ra tified  by m any States but not b y  enough to b rin g  them  into 
fo r c e  T h ose  w ord s  would a lso  c o v e r  p rov is ion s  fro m  such  conventions 
a lready  em bod ied  in national law
38 M r SPAClL (C zechoslovakia) repeated that the Convention should con 
tain no provision  at aH concerning relations with other conventions P ara
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graph 13 was based on that p rincip le , and stated at the sam e tim e a general 
d eclaratory  ru le governing future sp ec ific  cases It derived from  the prin
cip le  o f paragraph 6, already adopted He could not agree with the United 
States am endm ent, s in ce  he con sid ered  it il lo g ica l to make a gen era l rule 
in one paragraph and con trad ict it in another
39 Mr HARDERS (Australia) supported the proposal in paragraph 13 The 
United States delegate had said it would ra ise  difficulties for transport oper
a to rs , but he h im se lf understood  that the tra n sp ort o p e ra to rs  th em se lves  
agreed with it Any d ifficu lties  which it m ight present could  be dealt with 
best by the international transport organ izations
40 Mr RAO (India) said that the word "application" could only be usedwhen 
States w ere already parties to the particular convention The situation men
tioned by the Norwegian delegate should be governed by an express provision
41 Mr OHTA (Japan) could not support paragraph 13 Where a transporter 
handled nuclear m ateria l exclu sively  and therefore  might be regarded as an 
operator, his position  under the present Convention might con flict with that 
under transport conventions In such a case , the present Convention should 
prevail, sin ce that Convention was intended to establish a new and universal 
system  m the fie ld  o f nuclear damage and the field  of transportation was no 
exception
42 Mr DUNSHEE de ABRANCHES (B razil) could not accept paragraph 13, 
s in ce  he con sid ered  it wrong to p erm it prev iou s agreem en ts, except only 
the P aris  and B ru sse ls  C onventions, to su persede the sp ec ia l reg im e  set 
up by the present Convention If paragraph 13 w ere adopted, the Convention 
would be superseded by the W arsaw Convention, 1929, A rticle  XX  o f which 
la id  down that a c a r r ie r  was not lia b le  i f  he cou ld  prove  that he had taken 
all m easures, o r  that it had been im possible to take the necessary m easures, 
to prevent an accident That provision  could not be reconciled  with the prin
c ip le  o f absolute lia b ility  on which the present Convention was based He 
would accept paragraph 2 o f the United States amendment
43 M r VILKOV (Union o f Soviet S ocia list R epu b lics) was m  favour of 
paragraph 13 He said that the C om m ittee should not make the Convention 
su persede the W arsaw  C onvention autom atica lly , s in ce  the la tter had e s 
tablished  ru le s  fo r  re v is io n  and had resu lted  fr o m  a con fe re n ce  o f  m ore  
than 70 States, fo r  which the 57 States present ought not to take a decision  
He agreed  with the Indian delegate that paragraph  13 was im p e r fe c t , but 
suggested  that the D rafting C om m ittee  cou ld  im p rove  it
44 M r A L L O T T  (United K ingdom ) said  that the w ording o f  paragraph 13 
was ju stified , s in ce  m any existing  tran sport conventions w ere elaborated 
by outstanding p ro to co ls , which it would be il lo g ica l to exclude while p re 
serv in g  the conventions The w ord  "a p p lica tion 1 rem ov ed  any le g a l ob 
je ction  to the presen t fo rm  o f w ord s , fo r  it im plied  that there cou ld  be no 
con flict until the outstanding conventions cam e into fo rce
45 M r ROGNLIEN (N orway) suggested  as a p oss ib le  solution  the w ords 
"w hich  was m  fo r ce  or open fo r  signature, ra tifica tion  or a ccess ion  at the 
date "
46 M r MAURER (United States o f A m erica ) agreed  with the Indian dele 
gate that paragraph 13 would prevent the Convention from  superseding other 
conventions which might not com e into effect for a very  long time He could 
not agree with the United Kingdom delegate that the regim e o f the transport
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conventions which might not com e into effect fo r  a very  long tim e He could 
not agree with the United Kingdom delegate that the regim e o f the transport 
conventions might be as good as that which the Com m ittee was constructing 
The presen t C onvention was the best and su rest rem ed y  fo r  v ic t im s  o f  a 
nuclear incident, and no other convention should be aHowed to govern  r e 
co v e ry  m  case  o f a nuclear incident
47 Paragraph 13 was a flagrant deviation from  the principle of channeHing 
There should be either a c lea r  su persession  clause or none at all It would 
take a long tim e, and involve many con ferences, to adopt additional protocols 
amending other conventions He would rather take im m ediate action on the 
p rob lem , and asked the C om m ittee to co v e r  nuclear incidents in aH fie lds 
in the present Convention instead o f omitting incidents in the transport field
48 The CHAIRMAN put the proposal m paragraph 13 of the Sub-Committee's 
report (CW/ 104) to the vote
49 T here w ere  22 vo tes  m  favour and 15 against, with 9 abstentions The 
proposa l was approved

N ew  a rtic les

(on prov is ion  o f additional com pensation  by a C ontracting Party m  r e 
sp ect o f nuclear dam age caused  by nuclear incidents occu rr in g  on its 
te rr ito ry , and on m easures taken by one or m ore  C ontracting P arties 
to in crea se  the amount o f  com pensation  under the Convention with r e 
gard to dam age su ffered  outside their te rr ito ry )

50 M r TAGUINOD (P h ilip p in es), in trodu cin g  his d e leg a tion 's  p ro p o sa l 
(C W /l ,  am endm ent 124), sa id  that the p u rpose  o f  the new a r tic le  w as to 
p erm it a C ontracting  P a rty  to p rov id e  additional com p en sation  o v e r  and 
above the m axim um  established under A rtic le  IV, paragraph 1, to be made 
avaHable without any discrim ination except fo r  the four specified  exceptions
51 M r M AURER (United States o f  A m e r ica ) sa id  that his delegation  ob 
je c ted  to any p rop osa ls  aHowing derogation  The term  "adopting  such 
m ea su res  as it co n s id e rs  d e s ira b le  to p rov id e  additional com p en sation " 
w ould a llow  w ide deviation  fr o m  the b a s ic  p r in c ip le s  o f  the C onvention
52 M r MAUSS (F ran ce) opposed  the Philippine p rop osa l The purpose 
o f  the Convention was to lay down m im m um  ru les m oreov er , the proposa l 
did not provide fo r  re c ip ro c ity
53 M r TAGUINOD (P h ilipp ines) assu red  the United States delegate that 
his delegation had not intended to allow deviations from  the Convention If 
the p rin cip le  o f  additional com pensation  w ere  accepted , the text m ight be 
red ra fted
54 M r ZALD IVAR (Argentina) said that, while he saw no harm in the 
Philippine prop osa l, he con sid ered  paragraph 1 unn ecessary , sm ce  States 
could not be prevented from  providing additional com pensation The second 
paragraph seem ed to be a m ere re-statem ent of the principle of non
discrim ination, and was therefore redundant
55 Mr TAGUINOD (Philippines) replied  that there was no redundancy since 
the n on -d iscrim in ation  clause in A rtic le  XI only re fe r re d  to com pensation 
within the sy stem  o f  the C onvention , not to additional com p en sation
56 M r NORDENSON (Sweden) had no o b je ct io n  m  p r in c ip le  to the f ir s t  
part o f the Philippine am endm ent, but con sid ered  it r e s tr ic t iv e  It would 
prevent, for instance, a Contracting Party from  awarding additional compen
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sation fo r  nuclear dam age produced in the te rr ito ry  o f another State by an 
incident occu rrin g  on the high seas He could not support the second para
graph fo r  the reason  given by the F rench  delegate
57 The CHAIRMAN put to the vote the Philippine proposal (C W /1, amend
ment 124)
58 T here w ere  2 vo tes  m  favour and 28 against, with 15 abstentions The 
p roposa l was r e je c te d
59 M r WEITNAUER (F ederal R epublic of Germ any), introducing his dele
gation 's proposed  new article  (C W /9 7 /R ev  1), said that the lim it o f $5 m il
lion  in A rticle  IV, paragraph 1, had been established on the assumption that 
private  funds w ould p robab ly  not be availab le  to c o v e r  the lia b ility  o f the 
operator m ex cess  of that amount, so  that public funds would be requ ired  
That would certa in ly  be true o f m ost Contracting P arties with regard  to the 
m axim um  o f $ 10 m illion  laid down in A rtic le  IV , pardgraph 2 The Instal
lation  State which would have to make the public funds avaHable had an in
terest in determ ining how they should be spent It could not, however, sub
je c t  payment o f  com pensation  out o f public funds to re c ip ro c ity  with neigh
bouring States without infringing A rticle  XI, which provided that the Conven
tion and the national legislation  applicable thereunder should be applied with
out any discrim ination
60 It would not be fa ir  to requ ire  a Contracting P arty with a higher lim it 
o f liab ility  to protect v ictm is in a neighbouring country in the sam e way as 
those m its own country if, m  case  o f an incident in the other country, its 
own v ic t im s  would be given  m uch le s s  p ro tection  The InstaHation State 
should th ere fore  be aHowed to provide the la rg er  amount o f com pensation 
su b ject to r e c ip r o c ity , o r  on w hatever other conditions it m ight con sid er 
suitable S im ilar p rob lem s m ight a r ise  if  the p eriod  aHowed fo r  c la im s 
w ere  extended by a State to m ore  than ten y ea rs
61 The sam e resu lt could be achieved by establishing compensation systems 
outside the Convention — fo r  instance under adm inistrative regulations — 
but that would certa in ly  not be in the in terests  o f v ictim s
62 His p rop osa l provided at lea st three guarantees i f  a C ontracting Party 
w ished to ra ise  the op era tor 's  c iv il liab ility  above $ 10 m illion  and to make 
the n e ce ssa ry  cov era g e  available out o f  national funds F ir s t , the chan
nelling ru le m ust apply to the additional amount, and so  no derogation from  
A rtic le  H, paragraph 5, should be a llow ed Secondly, there should be no 
derogation from  the provisions o f A rticle  IX, concerning jurisdiction  Third
ly , m order to make quite c lear  that no discrim ination at aH was adm issible 
where nuclear dam age was su ffered  on the te rr ito ry  o f Contracting States 
which had set up system s o f additional com pensation , the p rop osa l stated 
exp ress ly  that derogation  might be made only fo r  nuclear damage suffered 
outside th e ir  te rr ito ry  V ictim s would thus be p rotected  i f  they su ffered  
damage inside the States which had concluded the B ru sse ls  Supplem entary 
Convention
63 Mr NORDENSON (Sweden), while supporting the proposal, thought that 
the text might be taken to cover damage only outside the territory  of a Con
tracting Party
64 M r WEITNAUER (F edera l R epublic o f G erm any) said  that that lim i
tation was not intended
65 M r SCH EFFER (N etherlands) con s id ered  the p rop osa l n e ce s s a ry  m
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prin cip le  Som e allow ance m ust be m ade fo r  the application  o f m easu res 
already taken by States
66 M r RITCHIE (United Kingdom ) supported  the p rop osa l
67 M r CHARNOFF (United States o f A m erica ) asked if  the proposal would 
give C ontracting P a rties  r e co u rs e  against the op era tor , who m ust be ade
quately p rotected
68 M r NORDENSON (Sweden) asked if  the re fe re n ce  to the m axim um  
amount la id  down in A rticle  IV, paragraph 2, was intended m erely  to estab
lish  the amount above which the amendment should take e ffe c t , o r  whether 
it re s tr ic ted  the p rov is ion  to tran sport situations
69 The CHAIRMAN p roposed  to postpone further d iscu ss ion  to give d e le 
gates tim e to study the p rop osa l
70 It was so  a greed

A r tic le  X II

71 M r SCH EFFER  (N etherlands) w ithdrew  his^am endm ent (C W /7 4 )
72 Mr CARDONA (M exico), introducing his amendment (CW /87), explained 
that it was log ica l to extend the immunity from  jurisdiction  accorded to diplo
m atic represen tatives to the State itse lf , and that as a genera l ru le  States 
did not have to submit to the ju risd iction  o f fore ign  courts Unlike m ost of 
the prin cip les  contained in the Convention, A rtic le  XII could  not be c o 
ordinated with his country 's  law His amendment was not intended to s id e 
step national law when actions w ere brought under the Convention, but m ere
ly  to divert them from  foreign  courts
73 M r SPACIL (C zech oslovak ia ) agreed  with the M exican  delegate that 
A rticle  XII since it dealt with State sovereignty, could not be enforced either 
p o litica lly  o r  p ra ctica lly  No State cou ld  be com p elled  to waive im m unity 
and subject it s e lf  to the courts o f another State He could agree to the text 
o f the M exican amendment as far as the w ords "pursuant to A rticle  IX" but 
not fa rth er, s in ce  the International C ourt o f  Ju stice  had no ob liga tory  
ju r isd iction
74 The CHAIRMAN put the M exican  am endm ent (C W /87) to the vote
75 T here w ere  4 v o te s  m  favour and 28 against, with 12 abstentions The 
amendment was r e je c te d
76 Mr ULMAN (United States of A m erica ) said that his amendment (CW/ 1, 
amendment 121) extended the principle expressed  in A rticle  XII, since som e 
p o lit ica l su b -d iv is ion s  operating nuclear installations might otherw ise in 
voke im m unity
77 Mr ZALDIVAR (Argentina) agreed with the princip le, and asked whether 
the United States would delete the w ord "o p e ra to r"  as suggested in the A r 
gentine amendment (C W /l , amendment 118)
78 The CHAIRMAN proposed to put the United States amendment to the vote 
firs t  and then proceed  to the Argentine amendment
79 M r ROGNLIEN (Norway) said that the United States amendment seem ed 
to be a m atter o f drafting He suggested  adding, after the w ords "an 
op e ra to r " , the w ords " o r  any other p erson "
80 Mr SUONTAUSTA (Finland) said that the orig inal text should be kept 
He doubted whether the im m unities under national law covered  by the United 
States amendment would( be recogn ized  by other States
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81 M r ZA LD IV A R  (Argentina) said that the amendment was not purely  a 
m atter o f  drafting, but m ust be dealt with by the C om m ittee He agreed  
to the o rd e r  o f  voting suggested  by the C hairm an
82 The CHAIRMAN put the United States amendment (CW/1 ,  amendment 121) 
to the vote
83 T here w ere 19 vo tes  m favour and 10 against, with 13 abstentions The 
amendment was approved
84 Mr ZA LD IV A R  (A rgentina) said that he d es ired  the w ord~ "operator" 
to be deleted from  the text because operators w ere not the only dependants 
who might invoke im munity under A rtic le  VI a pool o f in su rers  might also 
do so He wished to express  the w ider meaning which he p erce ived  behind 
the amendment
85 M r ULMAN (United States o f A m erica ) sa id  that his am endm ent had 
been modeHed on A rticle  13 (f) o f the P aris Convention, which had a sim ilar 
purpose Contracting Parties should not be treated differently from  private 
op e ra to rs , and so  deletion  o f the w ord  "o p e ra to r "  would extend the p r in 
cip le  beyond his intention
86 M r KONSTANTINOV (B ulgaria) and M r RAO (India) asked how the 
United States amendment would read  if  the Argentine amendment w ere ap
plied to it
87 The CHAIRMAN said that the Argentine amendment would be treated as 
a proposal to adopt the original text without the words "as an operator liable", 
and the two amendments would be com bined by the Drafting Committee The 
United States amendment dealt with actions against operators w hoever they 
m ight be , w hereas the A rgentine amendment would include actions against 
C ontracting States whether op era tors  o r  not If the A rgentine amendment 
w ere adopted, it would cov er  the point in the Philippine amendment (CW / 1, 
am endm ent 119) If it w ere  r e je c te d , he would put the la tter  am endm ent 
to the vote
88 Mr ZALDIVAR (Argentina) pointed out that the intention o f his amend
ment was that nobody should be able to invoke im m unity from  ju risd iction
89 M r GASIOROWSKI (Poland) held that, s in ce  the United States am end
ment had been  adopted, the Argentine amendment was superfluous It ap- 
pHed to the or ig in a l text, w hich no lon ger ex isted , and there had not o r i -  
ginaHy been  any question o f adding a new paragraph
90 The CHAIRMAN said that two issu es  o f p rin cip le  w ere involved  which
w ere not incom patible but, because they had been form ulated in two amend
m ents, would both have to be put to the vote He p roposed  that the m atter 
be raised again after the sponsors had conferred and a suitable form  of words 
had been found \

The m eetin g  r o s e  at 7 15 p  m

\
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CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 
REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN - 2 /2 ) (continued)

A r tic le  X II (continued)

1 M r ROGNLIEN (N orway) said that, although his delegation  had sy m 
pathy with the A rgentine p rop osa l (C W / 114), the text seem ed  to be unduly 
vague since it provided no res tr ic tion  w hatsoever and gave the State no im 
munity when it acted as operator
2 M r Z A L D IV A R  (A rgentina) thought that som e  d e legation s had m is 
understood the scope  o f the United States p rop osa l (C W /l, amendment 121) 
that had been  adopted at the p reced in g  m e e t in g 1 Under that am endm ent, 
the State could not invoke ju risd iction a l im m unities when it acted as op era 
to r  but finan cia l s e cu r ity  m ust be p rov id ed  fo r  p o s s ib le  v ic t im s  w h ere 
the State did not act as operator, and the Argentine proposal th erefore p ro 
vided that no one, neither a private operator nor a State, could invoke ju r is 
dictional immumty except with regard  to m easures of execution
3 Mr MAURER (United States of A m erica ) observed that A rticle VI, para
graph 2, as approved by the Com m ittee did not requ ire a Contracting State 
o r  a constitu tional part th e re o f to m aintain  in su ran ce  o r  oth er fin an cia l 
s e cu r ity  The A rgentine am endm ent w as th e re fo re  irre le v a n t
4 M r de lo s  SANTOS (Spam) supported  the A rgentine p ro p o sa l, w hich 
provided for  cases  where action was taken against States in cou rts , as fr e 
quently happened in transport m atters The p rop osa l did not con flic t with 
the P a n s  C onvention, w hich  adm itted w a iver o f im m unity  both when the 
State acted  as op e ra to r  and in oth er ca se s
5 Mr KONSTANTINOV (Bulgaria) also considered  that the Argentine p ro
posa l was irre lev a n t, sin ce  it fa iled  to make it c le a r  who had the right to 
waive im m unity M oreov er , the C om m ittee had already adopted the prin 
cip le  that im m unity could  be w aived only when the  ̂State acted as operator
6 The CHAIRM AN put the A rgentin e p ro p o sa l (C W /114 ) to the vote
7 T here w ere  16 vo tes  m favour and 15 against, with 10 abstentions The
proposa l was approved >
8 The CHAIRMAN proposed  that A rtic le  XII as amended, should be r e 
fe rred  to the Drafting C om m ittee
9 T here w ere  27 vo tes  m favour and 10 against with 4 abstentions A r 
tic le  XII as amended, was r e fe r r e d  to the D rafting C om m ittee

1 21st m eeting paras 82 and 83
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A r tic le  XIII

10 The CHAIRMAN su ggested  that, s in ce  there w ere  no am endm ents to 
A r t ic l e  X III, i t  should be r e f e r r e d  to the D ra ftin g  C om m ittee
11 It was s o  a g reed

N ew  a r tic le

(on expeditious paym ent o f com pen sation )

12 M r RAO (India) w ithdrew  his d e leg a tion 's  p rop osa l (C W /82 )

A r t ic le  X V

13 The CHAIRMAN suggested  that, s in ce  th ere  w ere  no am endm ents to 
A rtic le  X V , it  should be r e fe r r e d  to the D rafting C om m ittee
14 It was s o  a g reed

N ew  a r t ic le s

(on rep ortin g  o f n uclear in c id en ts , on lia b ility  m  r e s p e c t  o f acts o r  
om ission s done with intent to cause dam age, on rights available under 
international law , and on continuation of protection )

15 Mr RAO (India), introducing his delegation 's proposal (C W /102), said 
that, s in ce  the C om m ittee had a lready decided  on the p eriod  o f lim itation  
fo r  filing c la im s fo r  nuclear dam age, it seem ed  obvious that any in form a
tion concern ing nuclear incidents should be m ade known to the Installation 
State so that the beginning o f the period  o f lim itation  might be ascertained
16 The CHAIRMAN put to the vote the Indian proposa l (CW / 102)
17 T here w ere  10 vo tes  m favour and 6 against, with 27 abstentions The 
p roposa l was approved
18 M r  SPLE TH  (D enm ark), in troducing the p rop osa l fo r  a new a rtic le  
subm itted by his delegation and that o f Sweden (C W /88/R e v  3), said that it 
was intended to deal with cases  where the operator was exempted from  lia 
bility under A rticle  III, paragraph 3, but where that exemption was obviously 
in com patib le  with other p rov is ion s  o f  the C onvention  The sp o n so rs  had 
particularly in mind cases where a serious nuclear incident might have been 
produced by an act intended to cause damage In the absence of such a p ro
v ision , in su rrection ists, for  exam ple, who had intentionally caused nuclear 
damage might be brought to court and then exonerated under the Convention
19 The CHAIRMAN put to the vote the D am sh-Sw edish  prop osa l (C W /88/  
R ev 3)
20 T here w ere  17 vo tes  m favour and 8 against with 19 abstentions The 
proposa l was approved
21 M r ARANGIO RUIZ (Italy) sa id  that the p u rp ose  o f  h is d e leg a tion 's  
proposa l (C N -12 / 13) was to so lve  the prob lem  o f the international resp on 
s ib ility  o f States fo r  nuclear dam age A State m ight be an op era tor , and 
as such would be liab le  under the Convention it was also liable as a public 
authority resp o n s ib le  fo r  n uclear op era tion s m  the Insta llation  State and
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as such was liab le  fo r  violations of the Convention when it cam e into fo rce  
T hese ob ligations w ere actionable b e fo re  the com petent co u rts , o r ,  i f  an 
international dispute a rose  con cern in g  the app lication  o f the C onvention, 
they would be d eterm in ed  through n egotia tion s , a rb itra tion  o r  any other 
means provided fo r  m  the Convention N evertheless, those obligations did 
not cov er  all the rights and duties o f States and their respon sib ility  under 
the international law o f to r ts , as d istinct from  n on -com p lia n ce  with con 
ventions, should a lso  be m entioned
22 The law o f nations might be invoked in cases  o f om ission  or negligence 
by a State, fo r  instance w here govern m en ta l co n tro ls  o v e r  a n u clear in 
sta llation  w ere  inadequate, o r  w here a State tended to favour p lacing  in 
sta llations m  fron tie r  areas with a v iew  to lim itin g  dam age o ccu rr in g  m  
its own te rr ito ry  In such ca se s , although the State might not be the op er
ator and m ight not be v io la tin g  the C onvention , it m ight n ev erth e le ss  be 
lia b le  under in ternational law fo r  dam age cau sed  to nationals o f  another 
State The C onvention should not be in terp reted  so  as to prevent a State 
from  acting through d ip lom atic channels or through an arb itra l or jud icia l 
authority to obtain  com pen sation  fo r  dam age cau sed  by another State
23 The Italian proposal had been based on Annex II to the P aris Convention, 
but the wording had been somewhat changed to take into account the fact that 
damage might be caused by a nuclear incident occurring  anywhere, including 
the high seas
24 M r ROGNLIEN (N orw ay) supported  the Italian  p rop osa l E ven  i f  it 
w ere not adopted, the Norwegian delegation would consider that rights under 
public international law would not be affected by the Convention
25 M r SCHEFFER (N etherlands) said it was p erfectly  c le a r  that the lia 
b ility  o f States as such v is -a -v is  other States was not a ffected  by the Con
vention The Italian proposal was therefore unnecessary, particularly since 
the B ru sse ls  C on feren ce  had a lso  held the in clu sion  o f a s im ila r  c lau se  
superfluous M oreover, such a clause was v ery  difficu lt to form ulate, and 
the w ords "under international law " w ere p articu larly  vague, fo r  the Con
vention itse lf  would u ltim ately be part o f international law
26 M r RUEGGER (Sw itzerland) w arm ly  supported  the Italian p ro p o sa l 
Although the ru les  to which it obv iou sly  r e fe r r e d  w ere  stHl based  la rg e ly  
on cu stom ary  international law , and although the International Law C om 
m iss ion  was m  the p ro ce s s  o f studying the su b ject o f  State resp on s ib ility  
with a view to codifying it, such a re feren ce  was necessary  The first panel 
o f ju rists  ca lled  upon by the A gency to prepare a draft convention had been 
ex p ress ly  asked to study a lso  the prob lem s o f international resp on sib ility  
in the fie ld  m question That was unfortunately not possib le  at the time for 
variou s reason s H ow ever, the essen tia l p rob lem  rem ained  and m ust be 
dealt with along other lin es The V ienna C onventions on D ip lom atic  R e 
lations and C onsular R elations ex p re ss ly  stated in the p ream bles that the 
p rov ision s w ere based on the recog n ized  ru les  o f cu stom ary  international 
law He was sure that the Drafting C om m ittee could  find a wording which 
would satisfy  aH delegations
27 M r VILKOV (Union o f Soviet S ocia list R epu blics) and M r RAO (India) 
a ssoc ia ted  th em se lv es  with the v iew s o f the N etherlands d e lega te
28 Mr MAURER (United States o f A m erica ) said he w ished to ask the Ita
lian  delegate three questions w hich m ight c la r ify  the intention o f the p r o 
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posal If the United States aUowed an mstaUation to be established 30 m iles 
from  the Canadian bord er and a runaway rea ctor  caused $30 miHion worth 
o f dam age on Canadian s o il , th ree hypothetical questions might a r ise  In 
the firs t  p lace , could Canada, basing it s e lf  m the Convention, say  that the 
United States had been  negligent m  instaUing the rea cto r  30 m iles  from  
the border or negligent in the safety ru les it had im posed regarding the r e 
a ctor  and that consequently it would have to pay $25 m illion  in addition to 
the $5 m illion  payable under the Convention’  Secondly, could Canada argue 
that the United States should pay that amount under international law , on 
the ground that the United States had aHowed an ultrahazardous activ ity  to 
be conducted on its territory , even if the United States was guilty of no negli
gen ce ’  Third ly , could Canada say that, since the $5 m illion under the Con
vention .vas a m im m um  figure and was out of aU proportion  to the r isk  in 
volved , the United States should have provided a la rger amount of com pen
sation and that Canada should be paid a further $25 miUion in addition b e 
ca u se  a denial o f  ju stice  would exist m  the con trary  c a s e ’
29 Mr SUONTAUSTA (Finland) said he could not vote for  the Italian p ro 
posa l, which was not only redundant but incom plete, since it did not mention 
the duties o f  States under gen era l international law , but only their rights
30 Mr DUNSHEE de ABRANCHES (B razil) thought that the problem  should 
be studied m  the light o f another Hlustration If an installation near a State 
frontier was not equipped with the n ecessary  safety m easures and a nuclear 
incident o ccu rre d  causing damage to nationals or property of another Con
tracting State, it would, on the basis o f the Italian proposal, be possib le  to 
prove the guilt o f  the InstaHation State It was true that the C onvention / if  
ra tified , would be in corporated  m  positive international law fo r  that v ery  
rea son  it was essen tia l to adopt the prin cip le  em bodied m the Italian p r o 
posal He agreed , how ever, that the drafting was not very satisfactory and 
suggested  that the p rop osa l be r e fe r re d  to the Drafting C om m ittee, w hich 
m ight be asked to foH ow the w ord ing  o f  Annex II to the P a ris  C onvention  
m ore  c lo s e ly
31 M r ARANGIO RUIZ (Italy) thought that the argum ents that had been
ra ised  against his delegation 's p roposa l actually militated m its favour It 
was not accurate to say that the Convention, when in fo rce , would becom e 
a part o f international law , sin ce  no instrum ent could form  part o f general 
custom ary international law, which was binding upon States irrespective  o f 
sp ecific  treaties concluded Nor could he agree that the term  "international 
law " was ambiguous There might be cases where an international tribunal 
might rule that a State was engaged in hazardous nuclear activities m its own 
te rr ito r ie s  o r  on the high seas Of cou rse , the Convention would be inade
quate m very  few cases, but since the lim it decided upon was only $o m illion, 
it was conceivable that a State, after paying up to that amount, might still 
be lia b le  under cu stom a ry  ru le s  o f  international law  determ ining State 
re sp o n s ib ility  x
32 M r SCH EFFER (N etherlands) said  that the term  "international law " 
was not always interpreted to mean "gen era l custom ary international law " 
The way in which it was used in the proposal should be clearly  defined, but 
he doubted whether the Drafting Com m ittee would be able to find the co rre c t  
form ula
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33 M r RUEGGER (Sw itzerland) thought that the N etherlands d e leg a te 's  
m isgiv ings m ight be d ispelled  if  re fe ren ce  w ere made to "g en era l ru les of 
international law " He en dorsed  the B razilian  d e leg a te 's  su ggestion  that 
Annex 11 to the P a r is  C onvention should be taken as a basis
34 M r ARANGIO RUIZ (Italy) accep ted  the Sw iss d e leg a te 's  su ggestion  
to use the term  "g e n e ra l ru les  o f international law "
35 M r MAURER (United States o f A m erica ) said  he would not p ress  fo r  
an answ er to the three questions he had asked if  the Italian delegate w ere 
reluctant to address h im self to them N evertheless, the United States dele
gation was ob liged  to r e s e r v e  its  position  on the e ffe c t  o f  the Italian  text 
in the Convention The United States would abstain m the vote on the Italian 
proposal
36 M r ROGNLIEN (N orw ay) o b serv ed  that the p rop osa l la id  no cla im  to 
laying down the righ ts w hich ex isted  under gen era l ru le s  o f  in ternational 
law That would be decided by the International Court of Justice  or an in 
ternational arbitration  tribunal, and the Norw egian delegation had no doubt 
that such a d ecis ion  would be equitable
37 T he CHAIRM AN put the Italian  p ro p o sa l (C N -1 2 / 13) to  the vote

38 T here w ere 13 vo tes  m  favour and 15 against, with 16 abstentions The 
proposa l was r e je c te d

S'

39 Mr MITCHELL (United States o f A m erica ), introducing his delegation's 
p rop osa l fo r  a new a rtic le  (C W /7 ), sa id  that the text was intended to deal 
with the p rob lem  o f the e ffe c t  o f term ination  o f the C onvention in  reg a rd  
to installations constructed  or placed m  operation while the Convention was 
m  fo rce  In the United States view , the Convention should continue to apply 
to such  insta lla tion s S u b-paragraph  (a), dealing with n uclear in ciden ts 
which might occu r  before term ination o f the Convention, might be regarded 
as se lf -e v id e n t , and had been  in serted  m e re ly  as a c la r if ic a t io n  o f  su b - 
paragraph  (b)
40 Term ination o f the Convention o r  its denunciation by a particular Con
tracting State was a contingency for  which due prov ision  must be made In 
the event o f term ination or denunciation, the operator o f a nuclear rea cto r  
form ing part o f an e le c tr ica l generating system , to take only one exam ple, 
bearin g  m  m ind the unlim ited  r is k s  to w hich  he w ould be su b je ct , m ight 
shut down the re a c to r , thus in cu rrin g  ser iou s  econ om ic lo s s  and p oss ib ly  
disrupting the generating system  Suppliers o f s e rv ice s  and m ateria ls, to 
say nothing o f the general public, might also find them selves in a very  d iffi
cult position  It th ere fore  seem ed  essen tia l to ensure that the p rov is ion s  
o f the Convention would continue, m such an event, to apply to installations 
con stru cted  o r  p la ced  m  op era tion  w hile the C onvention  w as m  fo r c e
41 In the absence o f such a p rov is ion , bu ilders, supp liers and op era tors  
o f  ln sta lla tion s-m ight hesitate to set up insta lla tion s even w hile the C on 
vention was in fo rce  That would seriously  impede development o f the peace
ful uses o f atom ic energy M oreover, the protection  the Convention sought 
to con fer  on the v ic t im s  o f  nuclear incidents m ight w ell p rove  il lu so ry  m  
the event o f its term ination  An analogous p rov is ion , he pointed out, had 
been included m  the B ru sse ls  Convention
42 M r ROGNLIEN (N orway) sa id  he cou ld  support su b -p aragrap h  (a) of 
the United States p roposa l but thought that sub-paragraph  (b) went too far
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A rticle  XIX of the B russels Convention could not be taken as a m odel, owing 
to the d iffe ren ces  between land-based  insta llations, which rem ained in the 
te rr ito ry  o f the Installation State, and nuclear sh ips, which travelled  from  
one State to another M oreover, the B ru ssels  Convention provided a tim e
lim it beginning from  the date o f  the licen sin g  o f  the nuclear ship, whereas 
no such lim it was provided  m  the United States p rop osa l The N orw egian 
delegation might be able to agree that the Convention should continue to apply 
to incidents occu rr in g  up to, sa y , ten y ea rs  a fter the date o f  licen s in g  of 
an installation
43 M r NISHIMUIIA (Japan) agreed  with the N orw egian  delegate but ob 
se rv ed  that the li fe  o f a n u clear in sta lla tion  m ight be as m uch as twenty 
o r  tw en ty -five  y ea rs
44 Mr SANALAN (T urkey), M r JARVIS (Canada), M r STEINWENDER 
(Austria) and Mr MOUSSAVI (Iran) agreed with the Norwegian and Japanese 
delegates
45 Mr VILKOV (Union of Soviet S ocia list R epublics) said he could not sup
port sub-paragraph (b), because it was contrary to the general rules of inter
national law fo r  a convention  to rem ain  binding on a State a fter that State 
had denounced it The in troduction  o f a t im e -lim it  would not change his 
de lega tion 's  v iew
46 M r HARDERS (A u stra lia ) sa id  his delegation  cou ld  not accep t sub- 
paragraph (b) and asked w hether the in trod u ctory  w ords o f  the p rop osa l 
m  relation to that sub-paragraph, concerned the provisions o f the Convention 
as they w ere m  fo rce  before  denunciation or whether they included sub
sequent amendments
47 M r M ITCH ELL (United States o f A m erica ), replying to the Australian 
delegate, said that the provisions concerned w ere only those in effect at the 
date o f denunciation In rep ly  to the Soviet delegate , he pointed out that, 
i f  a State acceded  to a convention containing that prov ision , it would re co g 
nize it as binding and there would be no essentia l con tradiction  A ll d e le 
gations would agree that the very  Convention under consideration  was neces
sary  because the construction  and operation  o f nuclear installations might 
have international effects a State engaging m such enterprises must continue 
to recogn ize its responsib ilities v is -a -v is  other States, in respect of instal
lations established while the Convention was m force
48 Mr SANALAN (Turkey), supported by Mr ROGNLIEISl (I\orwaj) moved
that separate votes be taken on sub-paragraphs (a) and (b)
49 Mr MAURER (United States of A m erica) opposed the motion
50 The CHAIRMAN put the motion for  division to the vote
51 T h ere w ere  36 v o tes  m favour and 3 against, with 5 abstentions The
m otion was ca rr ied  '
52 The CHAIRMAN put to the vote the introductory words and sub-paragraph 
(a) o f the United States proposal (CW /7)
53 The in troductory words and sub-paragraph (a) w ere approved unanimously"
54 The CHAIRMAN put to the vote sub-paragraph (b)
55 T here w ere  7 vo tes  m favour and 30 against, with 10 abstentions Sub-
paragraph (b) was r e je c te d  ,
56 The CHAIRMAN suggested that the introductory words and sub-paragraph 
(a) o f the proposa l be re fe rre d  to the Drafting Com m ittee
57 It was s o  a greed
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R ep or t o f  the C om m ittee on Final C lauses

58 M r de ERICE (Spain), C hairm an o f the C om m ittee , sa id  its  re p o r t  
(C W /106), w hich  he hoped would be approved unanim ously, was the fru it 
o f its m em b ers ' w illingness to find agreed com prom ise  solutions The text 
o f certa in  a rtic les  had been opposed by som e delegates, who had reserv ed  
the right to ra is e  the questions relating to them again, but no amendments 
had been subm itted
^9 Mr VILKOV (Union of Soviet Socialist Republics) said that his delegation 
opposed the text o f A rtic le s  A , D and G proposed  in section  IV o f the C om 
m itte e 's  re p o r t  The Convention should be open to a ll States who w ished 
to adhere to it
60 M r P E T R ^E L K A  (C zech oslovak ia ) w ished to p rotest against the fact 
that, fo r  politica l reasons, a number o f peaceful States, such as the German 
D em ocratic R epublic, the D em ocratic Republic of V iet-N am  and the Korean 
P e o p le 's  D em ocratic  R epublic, had not been perm itted to participate in the 
C onference C zechoslovakia had protested on a number of occasions against 
the fact that fo r  politica l reason s certa in  peacefu l States had been illega lly  
prevented  from  b ecom in g  M em bers o f  the Um ted N ations, its  sp ec ia liz ed  
agencies, and the International Atom ic Energy Agency, and it therefore could 
not accept that the so le  cr ite r ion  fo r  future a ccess ion  to the Convention 
should be m em bersh ip  o f those organ izations In v iew  o f the sp e c ia l im 
portance o f the Convention, it should be open to all States, and the existing 
text o f A r t ic le s  A , D and G w as th ere fo re  un ju stified  It w as ex trem ely  
regrettab le  that a convention which opened new horizons in the fie ld  o f the 
peacefu l uses o f atom ic energy should be used for entirely  extraneous pur
poses deriving from  the "co ld  w ar"
61 Mr KERLEY (Umted States o f A m erica ) said that his delegation was m 
favour o f the text o f A rtic le  A , as adopted by the Com m ittee, providing that 
on ly those cou n tries  w hich  had participated  m  the C on feren ce  m ight sign  
the Convention A r t ic le  D p rov id ed  that m em b ers  o f the United N ations, 
the specia lized  agencies and the International A tom ic Energy Agency should 
be entitled to becom e  parties  by a cce ss io n  The two a rtic le s  taken to 
gether perm itted those States which w ere generally recogn ized  as m em bers 
o f  the international com m unity to participate in the Convention The draft 
was based on num erous preceden ts at other international con feren ces
62 M r CHANG (China) sa id  he supported  the a r t ic le s  as dra fted  by the 
C om m ittee, and especiaU y A rtic le s  A , D and G The Convention had been 
w orked out at a tim e when certa in  fo r c e s  w ere w orking against p eace , en
deavouring to divide nations against them selves and create lU egitim ate r e 
gim es In those circu m stances, it was sound practice  to lim it participation 
m  the Convention to States generaH y recog n ized  as m em bers o f the in ter 
national com m unity
63 Mr DADZIE (Ghana) said that although his delegation supported in prin
c ip le  the C o m m itte e 's  r e p o r t , it w ould have p r e fe r r e d  that a c c e s s io n  to 
such  an im portan t C onvention  be open  to a ll States
64 Mr KONSTANTINOV (B ulgaria) associa ted  h im self with what had been 
said by the Soviet and C zechoslovak delegates By its very  nature, the Con
vention should be u n iversa l, s in ce  the tech n ica l and lega l con sequ ences of 
a nuclear incident would not be lim ited to the territory  o f Contracting Parties
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The text proposed for A rticles  A , D and G had the sole purpose of d iscr im i
nating po litica lly  against a num ber o f peacefu l, independent and sovereign  
States, and their exclu sion  w ould im pede those cou n tr ie s ' developm ent of 
atom ic energy fo r  peacefu l purposes
65 Mr GHELMEGEANU (Romania) supported those delegations who wished 
to make p oss ib le  universal a ccess ion  to the Convention It was reasonable 
that the Convention could  only be signed by States rep resen ted  at the Con
feren ce , as provided for  under A rticle  A , but it was another matter to lim it 
the number o f States which could accede to it as was done in A rticle D That 
ran counter to the hope which had been so  often v o iced  throughout the d is 
cussions, nam ely that the Convention should be adopted by an overwhelm ing 
m a jo r ity  o f the States o f the w orld  and, if  p o s s ib le , applied  u n iv ersa lly
66 M em bership of the United Nations was no criterion  of a State's existence 
Rom ania had existed  a fter the Second W orld  W ar, had signed a num ber o f 
important trea ties , including the 1947 P eace T rea ties , and had been re co g 
n ized by m any other States, though it had not then been  a M em b er o f  the 
United Nations At its establishm ent, the United Nations had had only five 
M em bers it now had 111 A ll the States o f the w orld  n ever had been  and 
w ere not now M em bers o f  the United N ations th e re fo re , fro m  the stand
point o f international law , there was no b a sis  fo r  the d istin ction  drawn in 
A rticle D The Convention should be open for accession  to all States without 
dis crim ination
67 Mr A LLO TT (United Kingdom) said that the views of the United Kingdom 
delegation  w ere  w e ll known It 'a g re e d  with the United States delegation , 
and thought that the C o m m itte e 's  d ra ft re p re se n te d  a co m p ro m is e
68 M r GASIOROWSKI (Poland), after endorsing the rem arks o f the dele
gate of Rom ania, said it was a universa lly  acknowledged princip le o f in ter
national public law — upheld by ju rists o f all nations — that the recognition 
o f one State by another was a declarative and not a constitutive act A State 
did not ex ist thanks to recogn ition  recogn ition  did not crea te  States, but 
m ere ly  con firm ed  the fact o f their existence A State existed  if  it fu lfilled  
the n e ce ssa ry  cond itions held authority ov er  a g iven  te r r ito r y , fu lfilled  
its international obligations, etc The conditions that a politica l organism  
had to fu lfil to constitute a State w ere w ell known and stated in innumerable 
textbooks on international law recogn ition  added nothing It was therefore 
erron eou s to argue that p a rticipa tion  in  the C onvention should be lim ited  
to "States generally recogn ized  as m em bers o f the international community" 
It fo llow ed  that i f  certa in  States w ere  excluded  fro m  the C onvention, that 
could only have been for politica l reasons unworthy of a gathering of eminent 
jurists From  the moment of its existence, a State acquired an international 
legal personality and as such was fully entitled to take part in all internatio
nal conventions The P o lish  delegation  could  not accep t a text w hich was 
based on a fa lse  lega l p rem ise
69 M r BRAJKOVIC (Y u goslav ia ) sa id  that as a m atter o f  p r in c ip le  and 
in view  o f the C onvention 's un iversa l s co p e , his delegation  regarded  it as 
quite unjustifiable to confine it to a certain  category o f States only it should 
be open to all m em bers of the international community
70 M r SUONTAUSTA (Finland) said  thatithe task o f the C on ference  was 
to elaborate a rea lly  universal convention, fo r  it was only under those c i r 
cum stances that the Convention could fu lfil its purpose It was not a politi
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cal, but a technical Convention concerned with civ il liability and international 
co lla b ora tion  m  leg a l m atters His delegation  th e re fo re  thought that the 
la rg e st  p o ss ib le  num ber o f States should be able to a cced e  to it
71 M iss RATUMBUYSANG (Indonesia) a ssoc ia ted  h e rse lf  with the view s 
ex p ressed  by the C zech oslov a k  delegate and other sp ea k ers  who had 
supported  the u n iversa lity  o f  the C onvention
72 M r KIM (Republic o f K orea) supported the C om m ittee ’ s draft and ob 
jected  to the term s in which certa in  delegates had re fe rre d  to the northern 
part o f K orea
73 M r F E R R 6  (Hungary) sa id  that during the e a r lie r  d iscu ss ion s  m any 
delegations had expressed  the view that the Convention should be universal, 
and now som e o f  those sam e delegations w hich had p ra ised  the p r in c ip le  
o f un iversa lity  w ere retreating  from  it for p o litica l m otives N uclear da
m age, as was weH known, did not take cogn izance o f State boundaries but 
was liable to a fflict aU States alike He therefore could not agree with those 
delegations which now wished to d iscrim in ate  against certa in  States and to 
lim it the num ber o f those entitled to adhere to the Convention He would 
vote  a longside those delegations w hich w ished to p reven t d iscr im in a tion
74 M r JARVIS (Canada) pointed out that the point under d iscu ss ion  was 
being studied by the International Law C om m ission  In the m eantim e, the 
C on feren ce  should adopt the C om m ittee 's  text, w hich  a cco rd e d  with the 
practice  foHowed m many international conventions produced under the aus
p ices  o f the United Nations
75 T he CHAIRM AN put to the v o te  A r t ic le  A  in  se c t io n  IV o f  the C om 
m itte e 's  r e p o r t  (C W /106)
76 A t the req u es t o f  M r B oulanger (Federal R epublic o f  Germ any), a ro ll -  
call vote  was taken

Finland, having been drawn by lo t  by  the Chairman, was ca lled  upon to vote  
f i r s t  1

The r esu lt o f  the vote  was as fo llow s

In favour F rance, F ederal Republic of Germ any, G reece, Honduras, 
Israe l, Italy, Japan, RepubUc of K orea, Lebanon, M exico, 
Netherlands, Norway, Philippines, Portugal, South A frica , 
Spain, Sweden, Switzerland, Thailand, Turkey, United King
dom of Great Britain and Northern Ireland, United States of 
A m erica , V iet-N am , Argentina, Australia, Austria, Belgium, 
B razil, Canada, China, Colom bia, Denmark, E l Salvador

Against Finland, Hungary, Indonesia, Poland, Romania, Ukrainian
Soviet Socia list Republic, Union of Soviet Socialist Republics, 
Y ugoslavia, Bulgaria, B yelorussian Soviet Socialist Re
public, Cuba, C zechoslovak SociaHst Republicf —*

Abstaining Ghana, India, M orocco
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77 7 h ere  w ere  33 vo tes  m favour and 12 against, with 3 abstentions A r 
tic le  A was approved
78 A r tic le s  B and C w ere  approved  unanim ously
7 9 Mr RAO (India) requested a separate vote on paragraph 1 o f A rticle  D
80 The CHAIRMAN put paragraph 1 to the vote
81 A t the r eq u es t o f  M r B oulanger (Federal R epublic o f  Germ any), a ro ll-  
call vote was taken

The B yeloru ssia n  S oviet S ocia list R epu blic, having been  drawn by  lo t  
b y  the Chairm an, was ca lled  upon to v o te  f i r s t

The r e s u lt  o f  the v o te  was as fo llow s

In favour Canada, China, C olom bia, Denmark, E l Salvador, France, 
F edera l Republic o f Germ any, G reece, Honduras, Israel, 
Italy, Japan, Republic o f K orea, Lebanon, Luxem bourg, 
M exico , Netherlands, Norway, Philippines, Portugal, South 
A frica , Spain, Sweden, Switzerland, Thailand, Turkey, 
United Kingdom o f Great Britain and Northern Ireland, United 
States of A m erica , V iet-N am , Argentina, Australia, Austria, 
Belgium , B razil

Against B yelorussian  Soviet SociaHst Republic, Cuba, Czechoslovak 
Socialist Republic, Finland, Ghana, Hungary, India, In
donesia, M orocco , Poland, Romania, Ukrainian Soviet So
c ia list Republic, Union o f Soviet Socia list R epublics, Yugos
lavia , Bulgaria

Abstaining Iran

82 T here w ere  34 vo tes  m  favour and 15 against, with 1 abstention P ara 
graph 1 o f  A r tic le  D was approved
83 Mr RUEGGER (Switzerland) said that true to its tradition, Switzerland 
was m favour o f the un iversa lity  o f aH conventions such as that under d is 
cussion , and it devoutly hoped that the Convention would rece ive  the largest 
p oss ib le  num ber o f adherents It thought, h ow ever, that the p r in cip le  of 
u n iversa lity  w as p re se rv e d  in that the paragraph  perm itted  a ll M em bers  
of the A gency to accede to the Convention and that as other States w ere ad
mitted to the A gency, they too would be able to accede to it His delegation 
would w elcom e the a ccess ion  o f new States
84 Paragraphs 2 and 3 of^A rticle D w ere  approved unanimously
85 The CHAIRMAN put A rticle  D to the vote as a whole
86 T here w ere  33 v o tes  m  favour and 10 against, with 5 abstentions A r 
t ic le  D was approved
87 A r tic le s  E  and F  w ere  approved  unanim ously
88 The CHAIRMAN put A rticle  G to the vote
89 T here w ere 33 votes m favour and 10 against, with 3 abstentions A r 
tic le  G was approved

The meeting rose at 12 45 p m
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TW EN TY-TH IRD MEETING 

Thursday, 16 M ay 1963, at 3 15 p m  

Chairm an Mr McKNIGHT (A ustralia)

CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 
REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN 12/2) (continued)

R ep o r t o f  the C om m ittee on Final C lauses (continued)

1 M r A L L O T T  (United K ingdom ) p rop osed  under R ule 39 o f  the ru le s  
o f p rocedure that the C om m ittee debate the joint proposa l subm itted by six  
States (C W /113) be fore  proceeding to the optional p rotoco l proposed by five 
States (C W /83)
2 M r VILKOV (Union o f Soviet S ocia list R epublics) subm itted on a point 
o f o rd er  that the sequence o f debate had already been settled
3 The CHAIRM AN said  that under R ule 39 the United K ingdom  m otion  
was in  o rd er
4 M r A L L O T T  (United K ingdom ) held that it would be unfair to debate 
the optional p ro to c o l u n less the delegates knew that they cou ld  vote  f ir s t  
on the p rop osed  new a r t ic le , to w hich  it w as an a lternative  D uring the 
d iscu ss ion  it had becom e  c le a r  that m any delegates who would p re fe r  the 
new a rtic le  would accep t the p ro to co l i f  the new a rtic le  w ere  re je c te d , so  
that an opportunity to vote on both should be given The Com m ittee on Final 
Clauses had in fact adopted the p ro toco l on the understanding that it was an 
alternative to the new article
5 M r de ERICE (Spain) said  that the ord er  o f business decided  upon in 
the m orning had been to vote on aH the contents of the report (CW / 106), in
cluding the optional p rotoco l, before proceeding to the other business The 
joint p rop osa l (CW / 113) was in fact a new a rtic le  and should be d iscu ssed  
with the other new a rtic les  The United Kingdom m otion should have been 
ra ised  ea r lie r
6 Mr VILKOV (Union of Soviet Socialist Republics) and Mr GASIOROWSKI 
(Poland), agreeing with the Spanish delegate, in sisted  that the p roced u re  
adopted in the prev iou s s im ila r  case  o f the rep ort on su p ersess ion  be fo l
low ed  that the rep ort should be exam ined firs t
7 M r RUEGGER (Sw itzerland), supporting the United Kingdom  m otion , 
said  that in tegra l parts o f the Convention should have p r io r ity
8 Mr ROGNLIEN (Norway) supported the United Kingdom motion because 
it aHowed delegates to express p re feren ce , which otherw ise they could not 
do The jo in t p rop osa l (C W /113) was the p rop osa l fu rther rem ov ed  from  
the orig in a l p rop osa l and should th ere fore  be d iscu ssed  f ir s t
9 M r OHTA (Japan), M r M AURER (United States) and M r HARDERS 
(A ustralia ) agreed
10 M r RAO (India) said that sin ce  C W /113 was a new a rticle  and CW /83 
an optional p rotoco l, there was no issue of priority  and Rule 39 did not apply
11 M r de ERICE (Spain) maintained that CW /83 was not a separate proto
co l, but an additional p ro to co l form ing part o f the Convention It had o r i 
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ginally  been  a draft a rt ic le , and the C om m ittee on F inal C lauses had de
cid ed  to p resen t it as an additional p ro to c o l S ince R ules 16 and 19 had 
been  sa tis fied , the United K ingdom  cou ld  on ly  m ove under R ule 30 to 
re co n s id e r
12 M r SPA C lL  (C zech oslovak ia ) d ecla red  that the b a s ic  p rop osa l o f the 
C om m ittee on F inal C lauses should be con s id ered  f ir s t  T he C om m ittee 
o f the Whole would be acting unreasonably if, having asked fo r  and received  
the re p o r t , it then dealt with another m atter He a greed  with the Soviet 
Union delegate that the sam e ru le of procedure should be follow ed in sim ilar 
cases The optional p rotoco l provided a solution acceptable to the greatest 
num ber o f delegates, and was th ere fore  likely  to be signed by the greatest 
num ber
13 M r DADZIE (Ghana) a greed  with the C zech oslov a k  delegate that the 
re p o rt  should be dealt with b e fo re  any other m atter
14 Mr SCHEFFER (N etherlands) shared the view s o f the United Kingdom 
and Swiss delegates The optional p ro to co l could not be a part o f the Con
vention, s in ce  it provided  that it should be signed and ra tified  separately  
Though the Chairm an had laid down an ord er  o f p roced u re , the Com m ittee 
cou ld , under R ule 39, decide  o th erw ise , and the United K ingdom  m otion  
th ere fore  con form ed  to the ru les  o f p roced u re  T here w ere not two con-_ 
flic tin g  p rop osa ls  b e fo re  the C om m ittee , but m e re ly  a question  o f how a 
p rin cip le  should be form ulated , i f  C W /113 w ere  d iscu ssed  f ir s t  the d e le 
gates would have m ore  freed om  o f d ec is ion
15 M r HENAO-HENAO (C olom bia ) agreed  with the Sw iss d elegate , and 
said  that he had co -sp o n so re d  C W /113 , since his State had always been in 
favour o f ob lig a tory  ju r is d ic t io n  fo r  the International C ourt o f J u stice
16 M r VILKOV (Union o f Soviet S oc ia list R epu b lics) suggested  that both 
C W /83  and C W / 113 be d iscu ssed  togeth er on an equal footin g , and that a 
vote then be taken on C W /83 under the ord inary procedure Otherwise the 
C om m ittee should treat the United K ingdom  m otion  as a m otion  to r e c o n 
s id e r  under R ule 30
17 Mr HESSER (Sweden) said that CW /113 should be given priority  in order 
to com plete the Convention b e fore  p roceed in g  to other m atters
18 M r GASIOROWSKI (Poland), on a point o f o rd e r , condem ned the use 
o f  an excep tion a l p roced u re  con tra ry  to that p re v io u s ly  u sed  by the C on
fe ren ce  He asked fo r  a r o U -c a l l  vote
19 Mr RAO (India) considered  that, sin ce the Com m ittee was dealing with 
the rep ort, w hich recom m ended  the optional p ro to co l, it was im p rop er to 
introduce a p rop osa l to add a disputes clause to the Convention The p ro 
posa ls w ere totally  d ifferent in ch aracter
20 The CHAIRMAN said  that under Rule 39, since both proposa ls related 
to the settlem ent of disputes, he was bound to put to the vote the Lnited King
dom motion to vary the order of voting
21 A t the r eq u es t o f  M r G asiorow ski (Poland), a r o ll -ca ll  vote  was taken

A u stria , having been  drawn b y  lo t  b y  the Chairm an, was ca lled  upon 
to v o te  f i r s t

The r e s u lt  o f  the v o te  was as fo llow s

* In favour A ustria , B elg iu m , Canada, China, C o lom bia , D enm ark,

23
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E l Salvador, Finland, F rance, Federal Republic of Germany 
Italy, Japan, Republic of K orea, Luxem bourg, Netherlands, 
Norway, Philippines, Sweden, Switzerland, Thailand, United 
Kingdom of Great Britain and Northern Ireland, United States 
of A m erica , Australia,

Against B razil, Bulgaria, B yelorussian Soviet Socialist Republic, 
Cuba, Czechoslovak Socialist Republic, Ghana, Hungary, 
India, Indonesia, M orocco , Poland, Portugal, Romania, 
Spam, Ukrainian Soviet Socialist Republic, Union of Soviet 
Socialist R epublics, Yugoslavia, Argentina

Abstaining G reece , Iran, Israel* M exico, South A frica , Viet-Nam

22 T here w ere  23 vo tes  in favour and 18 against with 6 abstentions The 
m otion was ca rr ied
23 M r A L L O T T  (United K ingdom ), in troducing  the s ix -n a tion  p rop osa l 
(C W /113), said that paragraph 1 established the com pulsory  ju risd iction  of 
the International Court of Justice as a final r e so r t  T here w ere two points 
o f  v iew  on the su b ject The f ir s t  w as w hether the International C ourt o f 
Justice was the right instance to settle disputes The United Kingdom wished 
to s tre s s  the m erits  o f the International C ourt, w hich rep resen ted  aH the 
lega l system s o f the w orld  and was fam iliar with international conventions
24 The question whether the C ou rt 's  ju risd iction  should be com pu lsory  or 
not w as m ore  d ifficu lt , and ce rta in  States held p a rticu la r ly  stron g  v iew s 
on it In his d e leg a tion 's  op in ion  the w hole pu rp ose  o f  a d isputes c la u se  
was to provide an effective final instance for  settling disputes, so that there 
should be no ultim ate fa ilure to agree N evertheless, that principle ra ised  
insuperable d ifficu lties for som e countries, and the sponsors of the proposal 
had foH owed the preceden t o f  the B ru sse ls  Convention by provid ing that a 
Contracting P arty m ight d ecla re  that it did not con sid er itse lf  bound by the 
com p u lsory  ju r isd ic t io n  o f the C ourt P aragraphs 2 and 3 o f  the p rop osa l 
thus co v e re d  ev ery  p o ss ib le  in te rest
25 With rega rd  to the p roposed  optional p ro to co l (C W /83), his delegation 
was glad that a s im ila r  additional instrum ent re cog n iz in g  the com p u lsory  
ju r isd iction  o f  the C ourt had been attached to the C onventions on the Law 
o f the Sea and the Vienna conventions on diplom atic and consu lar relations 
It could not, how ever, regard  that solution  as whoHy satis fa ctory , because 
the optional ch aracter  o f the p ro to co l would enable som e parties to ignore 
it altogether A clau se  m  the Convention provid ing that a State could  con 
tra ct out by sp e c ia l decla ra tion  w ould a fford  a g rea ter  inducem ent to r e 
cognize the C ourt's  com pulsory  ju risd iction  A ccordingly , though his dele
gation could  support e ither solu tion , it p re fe r re d  th e 's ix -n a tion  p rop osa l
26 M r de ERICE (Spain) o b se rv e d  that the vote  on the 'United K ingdom  
p roced u ra l m otion  m ight be regard ed  as a test vote  on the s ix -n a tion  p ro 
p osa l S ince 18 vo tes  had been  ca st against that m otion , it m ight be 
assum ed that at lea st 18 countries would m ake the declaration  re fe r re d  to 
m  paragraph  2 i f  the p rop osa l w ere  adopted M o re o v e r , s in ce  the other 
Contracting Parties would not be bound by that paragraph in relation to States 
w hich had m ade'the d ecla ra tion , at le a s t  36 cou n tries  would not be bound



to recogn ize  the ju risdiction  of the International Court That resu lt would 
surely  be con trary  to the intention of the spon sors , which was to encourage 
States to accep t that ju risd iction  F u rth erm ore , the 18 d issenting  States 
m ight be preclu ded  from  signing the Convention i f  the p rov is ion  w ere 
adopted It would be far better to lea ve  the d oor  open fo r  those States to 
a ccede  to the optional p ro toco l m good tim e
27 M r COLOT (Belgium ) con sidered  that the p roced u re  set forth  m  the 
six -nation  proposal should meet the requirem ents o f a ll States represented 
at the C onference The provision of arbitration  procedu re , with re feren ce  
to the International Court in case of fa ilu re to agree on organization  o f the 
arb itration , seem ed  to be perfectly  rea son a b le , e sp e c ia lly  m  v iew  o f the 
p rov is ion  for  reservations made by paragraph 2 It was m uch le s s  certain 
that the a lternative solution, the optional p ro to co l, would produ ce  the de
s ire d  resu lts
28 M r RAO (India) said that the six-nation  proposa l was totally unpracti
ca l At the 1945 San F ra n cisco  C on feren ce , at w hich  the United Nations 
Charter and the Statute o f the International Court o f Justice had been drafted, 
it had been proposed  that the concept o f law should govern  all national d is
putes N ev erth e less , re fe ren ce  had been  m ade even  then to the natural 
diffidence of sm all States to have their disputes with la rger States regulated 
by international law in general and by the International Court m particu lar 
M oreov er , both the United States o f A m erica  and the Soviet Union had op
posed  the prin cip le  o f com pulsory ju r isd iction  o f the Court
29 That p rin cip le  had thus not been accep ta b le  m  1945, and A r t ic le  36, 
paragraph  2, o f  the Statute was th ere fore  an optiona l c la u se , w hich  on ly 
about 40 o f the 111 States M em bers o f  the United N ations now accep ted  
It was obvious that p rogress in the matter could be made only gradually and 
that no p r in cip le  should be fo rced  on new States by old  ones M o re o v e r , 
the Charter did not state that the International Court o f Justice was the only 
instrument fo r  the settlement of disputes
30 T h ere  was a r is k  that inclusion  o f  the p ro v is io n  would it s e lf  prevent 
a num ber o f  States from  signing the C onvention S evera l S tates, r igh tly  
o r  w rongly, had considerable  reservation s con cern in g  the com p osition  o f 
the Court and the representation on it o f different legal system s If the Court 
w ere the p erfect instrument that the Umted Kingdom delegation  believed  it 
to be, m ore  than about 40 States would have subm itted to its com p u lsory  
ju r isd iction  T here  was certainly a la ck  o f con fidence m  the im partia lity  
o f its judgem ents, and the fact that the A m erican  continent was represented 
by five judges, A sia by only two and A frica  by only one raised further doubts 
The efforts o f the United Nations to re form  the Court constantly encountered 
ob sta c le s , and until it was reform ed  m any countries would be unwilling to 
subm it to its ju risd iction
31 The six-nation proposal gave r ise , m oreover to som e legal difficulties 
It would invite reservations to other a rticles  o f the Convention and the sy s 
tem of'caH ing upon States to declare that they w ere not bound by a provision 
was both unprecedented and undesirable His delegation supported the view, 
upneld by the Umted States at San F rancisco, that an optional provision would 
enable States which could accept com pu lsory  ju r isd iction  to rem ain  con - > 
s is ten t with th eir  own p rin cip les  while aHowing other States to adhere to 
th e irs
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32 Mr RUEGGER (Sw itzerland) con sid ered  it essen tia l to include in the 
Convention a prov ision  fo r  settlem ent o f the disputes which would inevitably 
arise  Those disputes could only be settled by an independent international 
court o r  an arb itra l tribunal yet ob jections w ere being ra ised  to a com pul
so ry  ju r isd iction  clause even with p rov is ion  fo r  reserv a tion  P articipant 
States which w ere m em bers o f the International Labour Organisation (ILO) — 
and p ractica lly  all o f them w ere m em bers — all unreservedly  accepted the 
ju risdiction  o f the Court regarding the interpretation of the ILO Constitution
33 The Indian d elega te 's  argument that com pu lsory  ju risd iction  should be 
accep ted  gradually  was taken into account m  the s ix -n a tion  p rop osa l He 
could only reg re t that som e other States w ere not prepared, as Switzerland 
w as, t o 'g o  as far as p o ss ib le  m  re s p e c t  o f  a rb itra tion  and ju r is d ic t io n  
clauses New States in particu lar could  su rely  benefit by Sw itzerland 's ex 
p er ien ce  as a sm a ll country , w hose p o lic ie s  w ere  based  not on fo r c e  but 
on law as an essential safeguard Arbitration  had proved an excellent solu 
tion  fo r  m any disputes w hich cou ld  have taken another turn i f  d ip lom atic  
channels had been  used  It was obv iou sly  advantageous fo r  sm a ll States, 
and he d ep lored  the exaggeration  o f  sovere ign ty  w hich  preven ted  certa in  
cou n tries  fro m  accepting  it
34 The Indian delegate had r e fe r r e d  to the debates at the San F ra n c is co  
C onference he would th ere fore  no doubt agree that the six -nation  proposa l 
was m  line with the optional ch a ra cte r  that had been  given  to A r t ic le  36, 
paragraph 2, o f  the Statute o f the International C ourt, a Statute w hich, by 
the way, had not originated m San F ra n cisco , but had been, w isely , sim ply 
taken o v e r  fr o m  the Statute a ccep ted  m  1921 in G eneva M o r e o v e r , the 
p roposal in no way prejudiced  the rights of those States whose Governments 
could not accept the C ourt's  com pulsory  ju risd iction
35 It was n ecessa ry  to r e ca ll that the solution o f an optional p rotoco l had 
been proposed, but only as a last re sort, by the Swiss delegation to the F irst 
C on ference  on the Law o f the Sea, s in ce  oth erw ise  the f ir s t  o f  the United 
N ations conventions on co d ifica tio n  o f  in ternational law  w ould have been  
adopted without any disputes clause — an im p ossib le  situation The solu 
tion  was by no m eans sa tis fa c to ry , fo r  an optional p ro to c o l was on ly  too  
easy to ignore and its link with the parent instrument was tenuous He urged 
the C om m ittee to vote fo r  the s ix -n a tion  p rop osa l If it w ere  re je c te d  he 
cou ld  v o te , in  e x tr e m is , fo r  an optional p r o to c o l , but h is d e lega tion  had 
v e ry  grave  doubts as to the r e a l e ffe c t  o f such  in stru m en ts , and deep ly  
regretted  that the system  adopted as a last r e s o r t  in 1958, on the proposa l 
o f Switzerland, had sin ce  becom e custom ary as an easy way out
36 M r GASIOROWSKI (P oland) p rop osed  that the tim e a llow ed  to each  
speaker should be lim ited  to five  m inutes
37 M r VILKOV (Union o f Soviet S oc ia lis t  R ep u b lics ) m oved  the c lo su re  
o f  the lis t  o f speak ers
38 The CHAIRMAN proposed  that the lis t  o f  speakers should be decla red  
closed , and that^he tim e allowed to each speaker should be lim ited to three 
minutes
39 It was so  agreed
40 M r GASIOROWSKI (Poland) supported the optional p ro to co l, the adop
tion  o f which w ould, he sa id , be in a ccord a n ce  with the p ra ctice  o f  recen t 
years fo llow ed , fo r  exam ple, by the 1958 Umted Nations C onference on the
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Law  o f the Sea and by the United N ations con fe ren ces  on d ip lom atic  r e la 
tions and on con su lar re la tion s
41 M r SCHEFFER (N etherlands) con sidered  that the six -nation  proposa l
was in a ccord a n ce  with the lon g -esta b lish ed  p ra c tice  o f m u ltila tera l con 
ven tion s, including the B ru sse ls  C onvention  It w as e ssen tia l to  include 
in  any such  convention  a p ro v is io n  fo r  settlem en t o f  d isputes N o valid
argum ent had been  advanced in  favou r o f  a sep ara te  p ro to c o l
42 Paragraph  2 o f the s ix -nation  prop osa l provided  that any State might, 
at the tim e o f signature, ra tifica tion  o r  a cce ss io n , d ec la re  that it did not 
con sid er itse lf  bound by paragraph 1 No State cou ld  say, th ere fore , that 
the inclusion o f paragraph 1 would oblige it to rem ain outside the Convention
43 Mr ZALDIVAR (Argentina) said that his delegation would vote against 
the s ix -n a tion  p ro p o sa l, w hich  p rov id ed  fo r  the co m p u lso ry  ju r is d ic t io n  
o f  the International C ourt o f  Ju stice
44 Mr KERLEY (United States o f A m erica ) said that his delegation would 
have p re fe rre d  to vote fo r  a settlem ent a rtic le  w hich fuHy re cog n ized  the 
com pulsory  ju risd iction  o f the International Court o f Justice Its proposal 
for that purpose had, how ever, not been accepted by the Committee on Final 
C la u ses , and it w ould th e re fo re  vote  fo r  the s ix -n a tion  p ro p o sa l
45 Mr VILKOV (Union of Soviet Socialist R epublics) supported the optional 
p rotoco l because it was in accordance with the practice  which had developed 
in sim ilar con ferences in recent yea rs , and would allow the greatest number 
o f States to adhere to the Convention The six -n a tion  p rop osa l, w hich he 
opposed, would not even fu lfil the intention o f its supporters, because para
graph 2 would give States a lega l m eans o f avoiding the com p u lsory  ju r is 
diction  which they had accepted  in paragraph 1
46 Mr DADZIE/ (Ghana) opposed the six-nation  proposal fo r  the sam e rea 
sons as the delegate o f India Paragraph 2 provided that a Contracting Party 
m ight "a t the tim e o f signature, ra tifica tion  o r  a c ce ss io n "  d ec la re  that it 
did not con sider itse lf bound by paragraph 1 It was p recise ly  the existence 
o f  paragraph  1 w hich would hinder i f  not prevent som e  States, including 
Ghana, from  signing the Convention E xp erien ce  had shown that a better 
way o f dealing with settlem ent o f disputes was to adopt an optional protocol
47 The CHAIRM AN put to tne vote  the s ix -n a t io n  p ro p o s a l (C W /113 )
48 T here w ere  26 v o tes  m  favour and 16 against, with 5 abstentions The 
proposa l was approved
49 M r VILKOV (Union o f Soviet S ocia list R epublics) stated that his dele
gation 's  vote against the p rop osa l did not debar the Soviet Union from  in 
voking the p rov is ion  contained in its paragraph 2

N ew  a r tic le
\ '

(on reservations concerning one or m ore prov isions o f the Convention)

50 The CHAIRMAN said that the delegation  o f  B elgium  had withdrawn its 
proposed  new a rtic le  (C W /108)
51 M r PAPATHANASSIOU (G reece) rein troduced the proposal under rule
29 o f the ru les  o f p roced u re , and requested  a separate vote on each para
graph His delegation  fuHy supported  the f ir s t  paragraph  but had som e 
m isgivings about the drafting o f the second  It was essential and in a c co r 
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dance with international law that the C onvention should contain  p rov is ion  
fo r  reserv a tion s
52 M r SCHEFFER (N etherlands) regretted  the rem troduction  o f the p ro 
posa l In his view  th e 'firs t  paragraph was not in a ccordan ce  with existing 
international law '
53 M r SPA C lL  (C zech oslovak ia ) appealed to the delegate o f  G reece  not
to p re ss  the p rop osa l His delegation  cou ld  support the f ir s t  paragraph ,
but not the second, and th erefore considered  it preferab le  that there should 
be no provision
54 M r PAPATHANASSIOU (G reece ) withdrew the prop osa l on the under
standing that the r e c o r d  o f the m eeting would set out the v iew  o f h is d e le 
gation that the absence o f any p ro v is io n  con cern in g  reserv a tion s  im p lied  
no dim inution o f  the sov ere ig n  right o f  any State to ex p ress  re se rv a tio n s  
con cern in g  one o r  m ore  o f the C onvention 's  p rov is ion s
55 M r ROGNLIEN (Norway) stated that, in the view  o f his delegation, no 
reservations to the Convention would be perm itted in the absence o f an ex
p ress  clause
56 M r RAO (India) agreed with that declaration
57 M r SCH EFFER (N etherlands) sa id  that h is delegation  did not agree
with the G reek  d e leg a te 's  d ecla ra tion
58 M r A LLO TT (United Kingdom) said that his G overnm ent's attitude to 
wards reservations to the Convention would be governed by the general prin
cip les o f international law

New a rtic le
(on te rr ito r ia l application o f  the Convention)

59 The CHAIRMAN invited the C om m itte to con sid er  the United Kingdom  
p rop osa l fo r  a new a rtic le  on te r r ito r ia l application  o f the Convention 
(C W /99)
60 Mr A LLO TT (United Kingdom) said that the proposal was substantiaHy 
the sam e as the ea rlie r  proposa l by the United Kingdom (C W /l, amendment 
126), but drafting changes had been introduced to take into account the con 
stru ctive  com m ents m ade by sev era l delegations Its purpose was stated 
in the docum ent just m entioned (CW / 1, amendment 126)
61 T hree further considerations should be borne in mmd F irst, the p ro 
v is ion  was designed  to deal with a situation  o f  fa ct with w hich  the United 
K ingdom  and se v e ra l other cou n tries  w ere  fa ced  W here the C onvention 
had to be applied in a num ber o f countries with d iffering  lega l system s and 
in d ifferen t c ircu m sta n ce s , there w as a p ra c t ica l need to p rov id e  fo r  its 
p rog ress iv e  application to each te rr ito ry  becom ing able to accede to it and 
deciding that it wished to do so If the United Kingdom were obliged to ratify 
on behalf o f  aH the te r r ito r ie s  at the sam e tim e, its ra tifica tion  m ight be 
delayed con siderab ly , o r  even indefinitely if  one or two te rr ito r ie s  decided 
that they could not accept the Convention
62 Secondly, the provisions o f the Convention w ere unusuaHy com plex and 
would requ ire com plex legislation  in aH the territories  for whose internatio
nal relations the United Kingdom w as_responsible
63 T h ird ly , the Convention was a m ost im portant con tribution  to in te r 
national law , and p a rticu la r ly  to c o -o p e r a t io n  betw een the nations o f  the
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world It would be a pity if  a practical and necessary  provision were omitted, 
from  it on grounds other than p ractica lity  and lega l n ecess ity
64 A sim ilar provision  had appeared m man} other international conventions
65 Mr DADZIE (Ghana) strongly  opposed the inclusion  o f a  p rov ision  r e 
lated to the perpetuation o f colon ia lism  He regretted  that, when the United 
Nations had taken active steps by G eneral A ssem b ly  reso lu tion  1514 (XV) 
to condem n co lon ia lism  in a ll its fo r m s , the United Kingdom  should have 
found it n ecessary  to propose such a provision  He^hoped that the Committee 
would endorse the United Nations resolution  and re je c t  the United Kingdom 
p rop osa l The im portant need was not to apply the Convention to su b ject 
p eop les , but to fr e e  them  s o  that they cou ld  a cced e  to the C onvention  by 
th e ir  own unfettered  s o v e re ig n  w ill
66 Mr SPLETH (Denmark) strongly supported the Limted Kingdom proposal 
It would m eet the ca se  o f his own country, w hich could  not apply the Con
vention to all its te r r ito r ie s  without th eir  consent
67 M r SCHEFFER (Netherlands) supported the United Kingdom proposa l, 
which was in accordance with the Constitution o f the Kingdom o f the Nether
lands in respecting  the rights o f autonomy and se lf-governm ent of the three 
parts o f that Kingdom  by giving them fu ll opportunity to decide them selves

> whether they w ished to adhere to the Convention
68 M r RAO (I n d ia ) ,  M r GHELM EGEANU (R o m a n ia ) ,  and M iss 
RATUMBUYSANG (Indonesia) strongly opposed the Lmted Kingdom proposal
69 M r VILKOV (Umon o f Soviet S o c ia lis t  R ep u b lics ) sa id  that his d e le 
gation would vote against the proposal, which had been submitted to the Com
m ittee on Final C lauses and re je cted  by a m a jority  At the B ru sse ls  Con
fe ren ce  a m a jority  had decided  against the in clusion  o f the co lon ia l clause 
in the Convention on L iability o f O perators o f Nuclear Ships The best way 
to avoid d ifficu lties  o f application to te rr ito r ie s  would be to im plem ent the 
Umted Nations General A ssem bly  resolution  and to allow the people of those 
cou n tries  to d ecid e  fr e e ly  w hether they w ished to a ccep t the C onvention
70 M r SPA C lL  (C zech oslovak ia ) opposed the Umted Kingdom  prop osa l, 
which com pletely contradicted the sp irit of the General A ssem bly resolution
71 Mr HARDERS (Australia) pointed out that, although the United Kingdom 
had withdrawn its p rop osa l m  the C om m ittee on F inal C lau ses, it had r e 
served  the right to introduce a further p roposa l on te rr ito r ia l application 1
72 A ustra lia  would w e lcom e  the day when it was no lon ger n e ce s s a ry  to 
m ake such  a p rop osa l At p resen t, h ow ever, it was s t ill  n e ce s s a ry , for 
the technical reasons explained by the United Kingdom delegate, to protect 
the in terests o f n on -se lf-goverm n g  te rr ito r ie s  In no sense was there any 
co lon ia l asp iration , o r  any intention to deny the benefits o f the Convention 
to any o f the te r r ito r ie s  con cern ed
73 M r A LL O T T  (Umted Kingdom ) s tre sse d  that it was n ecessa ry  to take 
account o f the existing situation C olon ialism  was no m ore  relevant to the 
question than an a ssertion  that the parliam ents o f certa in  cou n tries  w ere 
not d e m o cra tic  would be to a p ro p o sa l to om it the ra tifica t io n  c la u se
74 The CHAIRMAN invited the C om m ittee to vote on the Umted Kingdom
prop osa l (C W /99) /
75 At the req u est o f  M r D adzie  (Ghana), a r o H -c a l l  vote  was taken

1 See docum ent C N -1 2 /C W /1 0 6  section  VII



360 CONFERENCE ON CIVIL LIABILITY FOR NUCLEAR DAMAGE

The B yeloru ssia n )S ov iet S ocia lis t R epublic, having been  drawn by  lo t  
by the Chairm an, was ca lled  upon to vo te  f i r s t

The r e su lt  o f  the vo te  was as fo llow s

In favour Denmark, Finland, F rance, F ederal Republic o f Germany,
G reece , Italy, LuxemDOurg, Netherlands, Portugal, South 
A frica , Sweden, Umted Kingdom o f Great Britain and N or
thern Ireland, United States of A m erica , Australia

Againsi B yelorussian  Soviet Socialist Republic, Colom bia,
C zechoslovak S ocia list R epublic, Ghana, Hungary, India, 
Indonesia, Israe l, M exico, M orocco , Philippines, Poland, 
Rom ania, Spain, Ukrainian Soviet Socialist Republic, 
Union o f Soviet Socia list R epublics, Yugoslavia, Argentina, 
B ra z il, Bulgaria

Abstaining Canada, China, E l Salvador, Holy See, Iran, Japan, Repu
b lic  o f K orea, Norway, Thailand, V iet-N am , Austria, 
Belgium

76 T here w ere 14 vo tes  m favour and 20 against, with 12 abstentions The 
p roposa l was r e je c te d

A rtic le  X I (resu m ed )2 -

77 Mr MAURER (United States o f A m erica ) said that his subm ission (CW/6/  
Add 1) had im p roved  certa in  points as a re su lt  o f  the p rev iou s  debate on 
his am endm ent C W /6, w hich was now re s tr ic te d  to c la im s a ris in g  out o f 
an incident o ccu rr in g  m  the S tate 's  own te r r i t o r y  U nder paragraph  3 a 
national o f another C ontracting P arty  would be able to ch oose  betw een the 
national law  o f  the Installation  State and the p rov is ion s  o f the C onvention, 
thus elim inating discrim ination  against foreign  nationals Paragraph 2 p ro
vided that a State ex erc is in g  the option would need to make available funds 
up to the amount provided under the Convention Damage to on -site  property 
and transport had been excluded from  the provision  because it was not n eces
sary  to burden the opting State with the satisfaction o f aU claim s
78 M r ZALD IVAR (Argentina) ob jected  that the United States subm ission  
was an outline o f  p r in c ip le s  and not a new am endm ent, and th e re fo re  not 
adm issib le  under Rule 27 It did not im prove the orig inal proposa l, sin ce, 
in view  o f the ten -y ea r  extinction  p eriod , there would be no certa inty  that 
only nationals w ere involved in an incident An action might have been com 
m enced or even concluded under national law before a foreign victim  claim ed, 
so  that much involved litigation would resu lt Paragraph 2 was ambiguous, 
and paragraph  3 m ight produ ce  a m u ltip lic ity  o f ju r is d ic t io n s , w hich was 
against the purpose o f the Convention
79 M r VILKOV (Union of Soviet Socia list R epublics) agreed with that view
80 M r ROGNLIEN (N orw ay) sa id  his doubts about the or ig in a l p rop osa l

2 See 20th m eeting paras 57 to J
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w ere c lea red  up, p a rticu larly  sin ce  the p rov is ion  was now confined to in
cidents on the terr itory  of the opting State The last sentence of paragraph 2 
m ight be su perflu ou s He asked w hether the w ord  "tra n sp o r t"  r e fe r r e d  
on ly  to a tra n sp ort ca rry in g  n u clear m a ter ia l w ithin the t e r r i t o r y  o f the 
InstaH ation State
81 The CHAIRMAN said that, during the d iscu ss ion  on the prev iou s day, 
s e v e ra l d e lega tes had found the United States p ro p o sa l (C W /6) con fusing 
and had requ ested  an expose C W /6/A d d  1 was m e re ly  that ex p ose , and 
would, i f  approved, be transmitted with CW/6 to aid the Drafting Committee
82 M r DUNSHEE de ABRANCHES (BrazH ) said that paragraph 1, by pro
viding that the option could be ex erc ised  only where nationals o f the Instal
lation  State w ere p laintiffs, made paragraph 3 m eaningless The proposal 
m ight p rodu ce  d iscr im in a tion , fo r  a State cou ld  aHow by its  national law 
extra  action  b a rred  to fo re ig n e rs
83 Mr NORDENSON (Sweden) saw som e in con sisten cies  between the text 
and the expose, which introduced new elem ents He was not c lear  what the 
practica l e ffect would be, but thought it would be very  difficu lt for the Draft
ing C om m ittee to r e c o n c ile  the two without fu rth er explanation If none 
w ere  g iven , he m ight have to abstain  fro m  voting
84 Mr DADZIE (Ghana) could not support the United States proposal Every 
State had a sov ere ig n  right to m ake in its  d om estic  law what p ro v is io n  it 
wished con cern in g  its own natioi als InternationaHy, he would p re fe r  the 
Convention to safeguard  rights in c la im s to which non-nationals w ere  par
t ie s  T he C onvention , m o r e o v e r , shou ld  not be ov er loa d ed  with detafl
85 M r ARANGIO RUIZ (Italy) a lso  found som e d iscrep a n cy  betw een the 
two texts T he C om m ittee  cou ld  not adopt e ith er  without ca u sin g  grea t 
d ifficu lty  fo r  the Drafting C om m ittee He suggested, th ere fore , that d is 
cussion  o f the proposa l should be postponed again until a text m  c lea r  legal 
term s was submitted by the United States delegation
86 The CHAIRMAN d eclared  that no m atter could  be postponed so  late in 
the C onference
87 M r RITCHIE (United K ingdom ) cou ld  not support the outline o f  p r in 
c ip les  any m ore  than the orig in a l p rop osa l F o r  exam ple, paragraph ± o f 
the outline m ight handicap a United K ingdom  a irlin e  with p re m ise s  in the 
United States I f  the a ir lin e , as a c a r r ie r  o f nuclear m a ter ia ls , w ere  in
v o lv ed  in a n u clear in cident in  the United States and b eca m e  a p a rty  to a 
cla im , it might weH be con sidered  a national o f the United States within the 
definition  in A rtic le  VH, paragraph 2 (c ), in that it would be "e sta b lish ed " 
within that te r r ito ry
88 M r VILKOV (Union o f Soviet S ocia list R epu blics) said that each  State 
was entitled to deed m  its d om estic  law  with c la im s  to w hich on ly  its  own 
nationals w ere  p arties  but the C onvention should apply m  aH ca s e s  con 
cerning fore ign  nationals The adoption o f the United States proposal would 
destroy  the whole purpose o f the Convention
89 Mr NISHIMURA (Japan) said that there seem ed to be som e contradiction 
between paragraph 1 and paragraph 3 o f the outline o f p rin cip les , which he 
could not support
90 M r M AURER (United States o f A m e rica ) said  that his delegation  had 
hoped, in view o f the com plexity of its original proposal, that the Committee
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m ight accep t the p r in c ip les  o f the outline and r e fe r  them to the D rafting 
'•Com m ittee, as it had often done b e fo re

91 It was true that there appeared to be d iscrepan cies between the original 
p rop osa l and the outline o f p r in c ip le s  The intention w as, h ow ever, that 
they should be read together F or  exam ple, the orig inal proposa l was 
phrased m ore  gen era lly  and did not state the intention that it should apply 
only to c la im s aris in g  from  incidents o ccu rr in g  in the te r r ito ry  o f the In
stallation  State
92 He rep lied  to the Umted Kingdom delegate that, although paragraph 1 
o f  the outline o f prin cip les was d ifferently  drafted, its intention was that of 
the orig inal proposa l
93 His delegation  fe lt  som ew hat d is co n ce rte d  that it had been  unable to 
p resen t its  p rop osa l m  a way that would show  the com p lete  p ro tection  af
forded to foreign  nationals, who would have all rights under the Convention 
and also an option to sue under the national law of the Installation State The 
main purpose o f the proposa l was to allow the Umted States and other coun
tries  o f a s im ilar  mind to apply their own law when only their own nationals 
w ere  in volved  M o re o v e r , it su b jected  the option  to ce rta in  sa feguards
94 The CHAIRMAN put the Umted States proposal and outline o f princip les 
(CW / 6 and Add 1) to the vote
95 T here w ere  10 vo tes  m  favour and 18 against, with 17 abstentions The 
p roposa l was1 r e je c te d

i-'
A rtic le  IV  (resu m ed )3 ^

96 The CHAIRMAN invited the C om m ittee to con sid er  the amendm ent by 
F rance  (C W /2 , No 2)
97 M r VERGNE (F ran ce) said  that his delegation  proposed  that the Con
vention  should include a p ro v is io n  that no one should  be entitled  to c la im  
com pensation fo r  damage caused by a nuclear incident under m ore than one 
convention  re la tin g  to c iv il lia b ility  fo r  n uclear dam age A v ic t im  m ight 
conceivably  be able to cla im  under two different conventions T o allow him 
to s e le c t  from  one convention  favourable  p ro v is io n s  d iffe r in g  fr o m  those 
o f the other would introduce confusion and might delay settlem ent o f claim s 
and payment o f com pensation
98 The CHAIRMAN put the F rench  amendment (C W /2 , No 2) to the vote
99 T here w ere  16 vo tes  m  favour and 7 against, with 19 abstentions The 
am endm ent was approved
100 M r SPAClL (C zechoslovakia) asked that the Drafting Com m ittee should 
be notified  that the R ussian  text o f the p rop osa l did not co rre sp o n d  to the 
E nglish

N ew  a r tic le

(on additional p ro tection  fo r  v ic t im s )
t i

101 The CHAIRMAN invited  the C om m ittee to con s id er  the jo in t p rop osa l 
o f  the F ed era l R epu blic  o f  G erm any and Sweden con cern in g  a new a rtic le  
XIV  A (C W /9 7 /R e v  2)

3 See 19th m eeting paras 87 to  94



RECORDS COMMITTEE OF THE WHOLE 23rd MEETING 363

102 M r GASIOROWSKI (P oland), on a point o f  o rd e r , sa id  that the C om 
m ittee had already d iscu ssed  and settled the question dealt w ith 'in  the joint 
proposed.4 By re jectin g  the French  amendment contained in document C W /2, 
No l 5, it had d isp osed  o f the substance o f the c lo s e ly  re la ted  p rop osa l o f 
the F ed era l R epublic o f G erm any (C W /1 , amendment 123) The new joint 
p rop osa l was a rev is ion  o f the latter p rop osa l and did not d iffe r  from  it in 
any im portant re sp e ct  T o d iscu ss  it would be to re co n s id e r  a m atter a l
ready settled  T o do so  was con trary  to Rule 30 o f the ru les o f procedure 
and, i f  it becam e general, would enable any article  to be reintroduced, thus 
delaying the C om m ittee 's work interm inably
103 The CHAIRMAN d isagreed  The jo in t p roposa l d iffered  from  the o r i
ginal in two im portant resp ects  firs t , the amount re ferred  to was $ 10 m il
lion  and not $5 m illion , secon d , a m uch  m ore  lim ited  right o f  derogation  
was sp ec ified
104 M r BOULANGER (F edera l R epublic o f  G erm any) em phasized that he 
had stated at the fourteenth m eeting that his d e leg a tion 's  am endm ent was 
c lo s e ly  linked  — not that it  w as id en tica l — with the F re n ch  p r o p o s a ls ,  
and that he was reserv in g  his decision  on whether or not to press the German 
amendment He had withdrawn paragraphs 2 and 3 o f that amendment, but 
the substance o f paragraph 1 , em bodied m  the joint proposal now before the 
C om m ittee, had not yet been d iscussed
105 M r KONSTANTINOV (B u lgaria ) agreed  with the P o lish  delegate that 
the jo in t p ro p o sa l constituted  an attem pt to r e c o n s id e r  a m atter a lready  
decided  He d isa g reed  that the jo in t p rop osa l was substantiaH y d ifferent 
fro m  the or ig in a l
106 Mr GASIOROWSKI (Poland) said that he did not question the Committee's 
right to change its m ind, but it had to do so  m  a ccord a n ce  with the ru les  
of procedure The Polish  delegation invoked Rule 30 and asked that the Com
m ittee should be perm itted  to vote  on the p rin cip le  o f  whether it wanted to 
con sid er  the jo in t p rop osa l o r  not
107 Mr VILKOV (Union o f Soviet Socialist Republics) agreed with that view
108 The CHAIRMAN said  that he would take into account the v iew s o f the 
P o lish  and Soviet delegates when he ru led  on the m atter at the fo llow ing  
m eeting F or  the tim e being, how ever, he adhered to his view  that d iscu s
sion  o f the jo in t p rop osa l did not constitute re con s id era tion  o f a p rop osa l 
re je c te d  e a r lie r

The m eetin g  r o s e  at 7 20 p  m  (

4
See 14th meeting paras 45 and 79 to 86

5 Ibid paras 83 and 84
6 See 14th meeting para 45
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^  TW EN TY-FO U RTH  MEETING '

F rid ay , 17 M ay 1963 at 9 45 a m  

Chairm an M r McKNIGHT (A ustralia)

CONSIDERATION OF THE DRAFT CONVENTION ON MINIMUM INTERNATIONAL STANDARDS 
REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE (CN 12/2) (continued)

N ew  a rtic le

(on additional p rotection  fo r  v ictim s)(con tm u ed)

1 The CHAIRMAN, recaU ing the previous d iscu ss ion 1, said that he had 
given  ca re fu l thought to the P o lish  d e le g a te 's  su b m iss ion  that to d is cu ss  
the Germ ai - Swedish proposa l fo r  a new a rtic le  XIV  A on additional p ro 
tection for  v ictim s (CW/  9 7 /Rev 2) would be contrary to Rule 30 of the rules 
o f p rocedu re2, as the joint proposal so c lose ly  resem bled the French amend
ment (C W /2 , No 1) which had been re je cted  at the C om m ittee 's  fourteenth 
m e e t in g 3 , but he adhered to his ru ling  to the e ffe c t  that the d iffe re n ce s  
between the G erm an-Sw edish proposa l and the F rench  amendment — par
ticu larly  in resp ect o f the scope o f the rights o f derogation which they p er
m itted — w ere su fficient to perm it a d iscu ssion  o f the joint p roposa l with
out invoking the procedu re fo r  recon sidera tion  under Rule 30
2 M r BOULANGER (F ederal R epublic o f Germ any) said that the rev ised  
text of the German proposal, onginaH y presented as amendment 123 in docu
ment C N -12 /C W /1 , had been produced m consultation with the Swedish dele
gate m  the light o f questions which had been ra ised  during d iscussion  o f the 
orig inal Germ an proposal
3 Mr NORDENSON (Sweden) said that there was nothing m  the Convention 
as it stood  to prevent a C ontracting P arty  from  in crea s in g  p ro tection  fo r  
v ict im s beyond the lim its  la id  down in A rtic le  IV by providing m oney from  
public funds or^from  other financial sou rces  Such additional system s o f 
p rotection  m ight derogate from  som e  o f the p rov is ion s  o f  the C onvention, 
but the lim its  to the derogation  should be c le a r ly  set down Any such  ad
ditional system s o f protection  should be subject to the principle o f channel
ling (A rticle  II, paragraph 5), the ru les lim iting recou rse  (A rticle  VIH) and 
the ru les governing ju risd iction  (A rticle  IX) M oreover, the right to d ero 
gate should not apply to additional p rotection  that m ight be provided  below  
the figure o f US $ 10 m iUion, a figure which had been chosen  in view  o f the 
text approved fo r  A rtic le  IV
4 He thought that the p roposal, if  approved, would encourage Contracting 
P a rties  to enter into bH ateral o r  m u ltila tera l agreem ents on a r e c ip r o c a l 
basis  with other C ontracting  States, o r  with n on -con tra ctin g  States, and 
that in such ca ses  the C ontracting P a rties  m  question would w ish to d ero -

1 23rd meeting paras 101 to 108
2 Ibid paras 102 and 106
3 14th meeting paras 83 and 84
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gate from  the prov is ion s  o f the Convention concern ing n on-d iscrim ination  
Such b ilateral o r  m ultilateral agreem ents would be for the benefit of victim s 
and of the nationals o f the Contracting P arties in general
5 M r ROGNLIEN (N orw ay) sa id  that although his delegation  had fe lt a 
certa in  hesitation about the orig ina l G erm an p rop osa l, he could see  no 
danger m  it in its  present fo rm  and would th ere fore  support it
6 Mr TAGUINOD (Philippines) said that the previous draft o f the proposal 
(C W /9 7 /R ev  1) seem ed  to apply to n uclear in cidents o ccu rr in g  in transit 
(A rticle  IV , paragraph 2) The new draft (C W /9 7 /R ev  2) seem ed to apply 
rather to A rtic le  IV, paragraph 1 He asked the Swedish delegate to which 
paragraph o f A rtic le  IV the proposa l applied
7 M r THOMPSON (Umted K ingdom ) said  that his delegation  had found 
d ifficu lty  in understanding the p rop osa l as orig in a lly  p resented , but in its 
new fo rm , and with the help o f the explanations given  by the sp on sors , its 
purport now seem ed c lea r , and the Umted Kingdom delegation would support 
it
8 M r PAPATHANASSIOU (G reece ) sa id  thal va riou s  delegations m ight 
agree with only som e o f the three exceptions lis ted  under (l), (1 1 ) and (in ), 
and he m oved that a separate vote  be taken on each exception
9 M r STEPHENSON (South A frica ) said that he found h im self in the same 
difficulty as the Philippine delegate He wondered also whether the proposal 
r e fe r r e d  to n u clear  dam age o c cu rr in g  within o r  ou tside the te rm s  o f  the 
Convention N uclear damage outside the Convention m ight be dam age o c 
cu rrin g  in  a n on -con tractin g  State o r  dam age due to an incident m  a non-

, con tracting  State w here the Installation State did not p rov ide that such  da
m age should com e  under the p rov is ion s  o f the Convention
10 Mr EDLBACHER (Austria) supported the joint proposal in principle, 
but m  view  o f the v ery  re s tr ic t iv e  text which had 'been  adopted fo r  A r 
tic le  VIII, he could not agree to exception (n ) If A rticle  VIII were extended 
to provide fo r  recou rse  in the case o f g ross  negligence ("faute g ra v e "), then 
the Austrian delegation could agree to that exception also
11 M r DUNSHEE de ABRANCHES (B ra z il) a sso c ia te d  h im se lf  w ith the 
rem ark s o f the A ustrian  delegate, adding that a fu rther n e ce ssa ry  change 
in  A r t ic le  VIII was rep la cem en t o f  the w ord  "in d iv id u a l" by "p e r s o n "

12 M r SCH EFFER (N etherlands) a lso  supported the jo in t p rop osa l, e s 
p ec ia lly  with reg a rd  to exception s (l) and (in )
13 M r GASIOROWSKI (P oland) said  that i f  a C ontracting  P a rty  adopted 
m easures which w ere not sp ec ifica lly  provided fo r  in the Convention, such 
m easu res cou ld  either be com patib le  with the Convention o r  in com patib le  
with it It was obviou sly  u n n ecessa ry  to in sert a sp e c ia l p rov is ion  to the 
effect that a Contracting Party might adopt m easures outside the Convention 
that w ere  com patib le  with it On the other hand, it was a b a s ic  p rin cip le  
o f  international law  that i f  a State undertook  in ternational ob lig a tion s , it 
could not unilaterally absolve itse lf from  them , that it could not adopt m ea- 
sures incom patible with its obligations In perm itting such unilateral dero
gations from  the Convention, the Germ an-Sw edish proposal seem ed to over
throw that princip le o f international law
14 The position  was made s t ill w orse  by the fact that, instead o f c le a r ly  
defining the p rov is ion s  w hich cou ld  be derogated  fr o m , the p rop osa l took
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the opposite  co u rse  it m entioned a num ber o f a r t ic le s  w hich cou ld  not be 
derogated from  but le ft the p oss ib ilit ie s  o f derogation  otherw ise unlim ited
15 The P olish  delegation strongly  opposed the proposa l 
16' M r BOULANGER (F edera l R epublic o f G erm any) said  that the P o lish  
delegate had m isrepresented  the Swedish-Germ an proposal, which certainly 
did not suggest that a C ontracting  P arty  m ight u n ila tera lly  abso lve  it s e lf  
from  its international obligations The proposal provided  fo r  the opposite 
ca se , where States w ished to undertake additional obligations going beyond 
the Convention
17 M r FLEISCHMANN (F rance) supported the p roposa l
18 The word "d iscrim ination " had an ominous sound m the ears o f certain  
delegations But was it so  shocking that certa in  cou ntries w here nuclear 
installations w ere num erous and w here, th ere fore , r isk s  o f accidents w ere 
rela tive ly  high, should wish to provide greater protection  to their nationals than 
nationals o f other countries enjoyed? No country would tolerate that its Finance 
M in ister should consent to pay from  public funds sum s to nationals o f fo re ign  
countries which w ere not, in their turn, prepared to do the sam e on a basis 
o f rec ip roc ity  The proposal did not perm it countries to derogate unilateral 
ly  from  certa in  obligations it perm itted  them to assum e other obligations 
on a basis  o f s tr ic t  re c ip ro c ity  within the fram ew ork  o f b ila tera l or m ulti
la tera l agreem ents C ountries would m  any case  be free  to conclude such 
agreem ents outside the Convention the p rop osa l p rov id ed  that they cou ld  
do so within the fram ew ork of the Convention So far France had been p re
pared to accept the Convention as laying down guiding lin es in the form  o f 
m inim um  standards and leav ing  it open  to States to adopt su pp lem entary  
m ea su res  prov ided  such  m ea su res  re sp e cte d  the b a s ic  p r in c ip le s  of the 
C onvention But i f  the jo in t p ro p o sa l w ere  not adopted, it w ould have to 
re co n s id e r  its  p os it ion
19 M r KONSTANTINOV (B u lgaria ) opposed  the p ro p o s a l, w hich  w ould 
annul the provisions approved fo r  A rticle  IV, paragraph 2(b) If Contracting 
P a rtie s  w ished to p rov id e  g re a te r  com pen sation  fo r  v ic t im s , they cou ld  
do s o  on the b a sis  o f  A r t ic le  IV , paragraph  1
20 M r PHUONG (V iet-N am ) said that m adopting the existing text o f A r 
tic le  IV , paragraph 1, many delegations had shown a sp ir it o f  con cilia tion  
w hich was n e ce ssa ry  i f  the C onvention w ere to be w idely acceptable  His 
delegation  w ished to show the sam e sp ir it  o f con cilia tion  m  recogn iz in g  
that — though m any cou n tries  w ere  not d ire ct ly  a ffected  by the G erm an- 
Swedish prop osa l — that p rop osa l answ ered a need o f countries which had 
a highly developed  n u clear in du stry , and th e re fo re  ran  g re a te r  r is k s  of 
n uclear incidents
21 He supported the proposal as a w hole, but had reservations concerning 
exception (n ), re ferr in g  to A rticle  VHI
22 M r CHARNOFF (United States o f A m erica ) said that the Chairman had 
ru led  that the jo in t p rop osa l d iffe red  su fficien tly  fro m  the F ren ch  am end
ment not to fa ll under Rule 30 o f the ru les o f p rocedu re  because o f the d if
ferent scop e  o f the exceptions m entioned But, i f  a separate vote on each 
exception  w ere aHowed, that d iffe ren ce  might be whittled away so  that the 
C om m ittee would end up with what was in fact a recon sid era tion  o f the 
F rench  amendment, and for that, a tw o-th irds m ajority  on a specia l motion
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would be n ecessa ry  The only way to avoid that danger would be to vote on 
the p roposa l in its entirety
23 The United States delegation supported the proposa l as a whole m  par
ticu lar it regarded  the three lim its  it set to the pow er o f derogation  as ab
so lu te ly  e sse n tia l B y perm ittin g  too  g rea t a fre e d o m  o f  d erog a tion  the 
purpose o f  the Convention would be defeated That applied p articu larly  to 
A rt ic le  VIII, fre e d o m  to derogate  fr o m  w hich w ould r e c r e a te  the danger 
o f m ultiple insurance and m ultiple prem ium s which had led  the C om m ittee 
to draft A rtic le  VIII m  its present form. If exception  (n ) w ere deleted, the 
United States delegation would have to oppose the proposal
24 F inally , he pointed out that i f  the lim its  o f  lia b ility  la id  down in  para
graphs 1 and 2 o f A rticle  IV w ere subsequently recon sidered , then the figure 
appearing in the new article  XIV A, i f  adopted, should also be reconsidered
25 Mr NORDENSON (Sweden), replying to the Philippine delegate, pointed 
out that the text o f  the joint p rop osa l contained no re fe re n ce  to A rtic le  IV 
it r e fe r r e d  to jn u clear  dam age a ris in g  fro m  any incident, not m e re ly  an 
incident in tra n sit The figure  o f  US $ 10 m illion  had been  ch osen  as the 
lim it  be low  w hich  there should  be no derogation , because^a lo w e r  figu re  
would constitute a v io la tion  o f A r t ic le  IV , paragraph  2
26 R eplying to the South A fr ica n  d elegate , he sa id  that the p rop osa l r e 
fe r r e d  on ly  to n u clear dam age co v e re d  by  the C onvention , the w ords 
"nu clear dam age" being used in accordance with the definition in Ar t ic le I 
A s regards exception  (1 1 ), he thought it essentia l that the prov isions o f A r 
t ic le  VIII should be exluded fr o m  the righ t o f  d erogation , w hatever those 
p rov is ion s  m ight be C ertain  delegations w hich found the ex istin g  text of 
A rtic le  VIII too re str ictiv e  might think it n ecessa ry  to introduce an amend
m ent to the A r t ic le , but that did not a ffect the n e ce ss ity  fo r  excep tion  (il)
27 The referen ce , to A rtic le  II, paragraph 5 (laying down the prin cip le  o f 
channelling) did not m ean that a Contracting State would be prevented from  
itse lf  assum ing liab ility  tow ards v ictim s under whatever additional syste ns 
o f protection  it established
28 Both the Swedish and G erm an d e leg a tion s 'w ere  opposed  to the G reek  
request fo r  separate votes on the three exceptions, though he could not agree 
that, i f  exception  (11 ) w ere deleted, the prop osa l would be equivalent to the 
F rench  amendment which had already been  re jected
29 Mr VILKOV (Union of Soviet S ocia list R epublics) said that the Swedish 
d e lega te 's  explanation had convinced  him  that the adoption o f the p io p o sa l 
would undo the whole w ork  o f the C on ference
30 He a greed  with the United States delegate con cern in g  the p o ss ib ility  
o f  the p ro p o sa l's  becom ing  iden tica l with the re je c te d  F ren ch  amendment 
i f  a separate vote  w ere  aHowed, and he in sisted  on the s tr ic t  app lication  
o f  Rule 30 o f the ru les  o f p roced u re
31 M r TAGUINOD (Philippines) said that in the light of the Swedish dele
gate 's explanation as to the scope o f the Swedish-Germ an proposal, he found 
it even m ore objectionable than the French  amendment The French amend
ment had re fe rred  only to additional sums made available from  pubHc funds 
the S w edish -G erm an  p rop osa l applied to additional funds w hatever might 
be th eir  o r ig in  That would be co n tra ry  to the intentions o f  A r t ic le  IV
32 M r NISHIMURA (Japan) opposed  the p rop osa l fo r  the re a so n s  given  
by the Philippine delegate
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33 The CHAIRMAN put to the vote the G reek m otion fo r  separate votes on 
the three exceptions
34 T h ere w ere  10 v o tes  in favour and 25 against, with 8 abstentions The 
m otion was defeated
35 The CHAIRMAN put to the vote the G erm an-Swedish proposal fo r  a new 
a rticle  XIV A (C W /97 /R ev  2)
36 T here w ere  14 vo tes  m  favour and 18 against, with 12 abstentions The 
p roposa l was r e je c te d

' ©
P rea m ble  and title o f  Convention

37 The CHAIRMAN drew  attention to the p rop osa ls  m  the r ep o r t  o f  the 
C om m ittee on F inal C lau ses (C W /106) and the N etherlands p rop osa l 
(CW /1 1 2 )
38 M r SCHEFFER (Netherlands) said that tht Netherlands proposal should 
be rega rd ed  as am endm ents to the re p o r t  It was e ssen tia lly  a m atter o f 
drafting and con cern ed  no fundamental p rin cip le  His delegation  ob jected  
to the term  "m inim um  standards" sin ce  it was not c lea r  from  a lega l point 
o f v iew  The Convention dealt fuHy with a particu lar subject and the term  
in question m ight create  the im p ress ion  that each Contracting P arty  could 
add what it p leased  to the Convention In his view  the term  "ce rta in  
standards", which had already been used in severa l transport conventions, 
would show that the Convention, w hile-com plete in itse lf, did not deal with 
aU related  m atters
39 M r OHTA (Japan) drew attention to possib le  ambiguity in the pream ble 
between the w ords "the Vienna Convention" in the second paragraph and the 
words "a  Convention" in the third paragraph and hoped that a consistent text 
would be found by the Drafting Com m ittee
40 Mr VILKOV (Union o f Soviet S ocia list R epublics) stated that his d ele 
gation supported the pream ble as set out in the rep ort of the C om m ittee on 
Final C lauses, including the re fe ren ce  to m inim um  standards
41 Mr de ERICE (Spain), speaking as Chairman o f the Committee on Final 
C lauses, said that the C om m ittee 's  report was the resu lt o f hard work and 
com prom ise It was possib le  the drafting might be further im proved by the 
Drafting Com m ittee His Com m ittee had, however, kept the words "m ini
mum standards" a fter ca re fu l exam ination, s in ce  it was fe lt that the C on
vention was a b a sic  one and that the s ign a tories  w ere  fr e e  to go further if  
they wished That point had been illustrated by the d iscussion  on the m ini
mum amount o f liab ility
42 M r RAO (India) fe lt  that the title  and p rea m b le  shou ld  be as s im p le  
as p ossib le , as they would be re fe rred  to frequently The title in the report 
was too long and its unfam iliarity  was an added defect S im ilarly  the pur
pose o f the pream ble was m ere ly  to indicate the contents o f the Convention 
and not to state the entire concept F o r  those reason s he p re fe rred  the 
Netherlands proposa l
43 M r A LLOTT (Umted Kingdom) also supported the Netherlands proposal 
and agreed that the w ords "m im m um  standards" w ere m isleading
44 M r PHUONG (V iet-N am ) supported the Netherlands proposa l in so far 
as it re la ted  to the title  but would p re fe r  to see  the w ords "m im m um  
standards" kept in the pream ble, so as to make it c lea r  that the Convention

^368 CONFERENCE ON CIVIL LIABILITY FOR NUCLEAR DAMAGE



RECORDS COMMITTEE OF THE WHOLE 24th MEETING 369

was a basis  such  as cou ld  be accepted  by a la rg e  num ber o f cou n tries , in 
cluding those s t ill  at the developm ent £tage in the fie ld  o f nuclear energy
45 M r GIBSON B A R B O ZA  (B ra z il) stated that, as far as the pream ble 
was concerned, his delegation p re ferred  the text o f the C om m ittee 's report, 
although he agreed  with the Japanese delegate that the w ords "the Vienna 
Convention" and "a  Convention" w ere inconsistent With regard  to the title, 
he agreed  that it m ight be sh o rte r  but pointed out that finding an adequate 
short title had proved d ifficu lt M oreover a num ber o f delegations had felt 
that if  the words "nuclear dam age" appeared in the title it might cause alarm 
and that a longer but accurate title would be preferable  His delegation was, 
how ever, p repared  to accept the Netherlands p rop osa l if  other delegations 
did not ob ject to the in clusion  o f  the w ords m  question
46 M r DADZIE (Ghana) supported  the text o f  the p ream ble  p rop osed  by 
the Com m ittee sub ject to the points ra ised  by the delegate o f Japan Con
cerning the title , he said that, although he had supported the C om m ittee 's  
text, he felt bound to support the Netherlands proposal which corresponded  
exactly  to the text which his delegation  had p roposed  to the C om m ittee but 
which had been re je c te d  by that C om m ittee
47 M r ZALD IVA R  (Argentina) lik ew ise  favoured the pream ble proposed  
by the C om m ittee in its rep ort He would a lso  support the title contained 
in that document as, in addition to what the B razilian  delegate had said, the 
Convention related  essentia lly  to c iv il liab ility , whether there was nuclear 
damage o r  not, and that fact should be shown in the title
48 Mr VILKOV (Union of Soviet Socialist R epublics), referring  to the title, 
pointed out that he had abstained fro m  voting m  the C om m ittee on Final 
C lauses because the wording decided on by that Com m ittee had been ambiguous 
m Russian It was not true, as was im plied , that the peacefu l uses o f nu
clear energy n ecessa r ily  led to nuclear damage He w elcom ed the Nether
lands proposal and would support it
49 M r PRICE (United States o f A m erica ) stated that his delegation  fully 
supported the pream ble and title set out m  the C om m ittee 's report It'was 
not advisable to re fe r  to nuclear damage m the title He preferred  the words 
"m inim um  standards" to "ce rta in  standards" as the fo rm er  stated the pur
pose o f the Convention m ore clea rly  M oreover, there was no reference in 
the Netherlands pream ble to the peacefu l uses o f nuclear energy, the p ro 
m otion o f the developm ent o f which constituted one o f the C onvention 's two 
m ain purposes
50 The CHAIRMAN stated that the C om m ittee would vote firs t  on the 
pream ble and secon d ly  on the title  He would put the text o f the rep ort to 
the vote fir s t  in each case  and if  it fa iled  to re ce iv e  a m a jority  would then 
put the Netherlands proposa l to  the vote
51 He put the pream ble, as set out m  the report o f the Com m ittee on Final 
Clauses (CW/ 106), to the vote
52 T here w ere  27 vo tes  m  favour and 10 against, with 5 abstentions The 
p ream ble was approved
53 The CHAIRMAN then put to the vote the title , as set out in the rep ort 
o f the C om m ittee on F inal C lauses
54 T here w ere  10 v o tes  m  favour and 27 agam st, with 6 abstentions The 
title p rop osed  by the C om m ittee on Final C lauses was r e je c te d

I
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55 T he CHAIRMAN put to the vote  the^ title  p rop osed  by the N etherlands 
in docum ent C W /l  12
56 T h ere  w ere  31 v o tes  m favour and 2 against, with 8 abstentions The 
title p rop osed  by the N etherlands was approved

CONCLUSION OF THE COMMITTEE S WORK

57 The CHAIRMAN stated that the C om m ittee had com pleted  its task and 
was now able to submit a com plete set of a rticles  to the plenary Conference 
D uring the d e libera tion s  he had found the ru les  o f  p roced u re  d e fic ien t in 
certaan p laces and thought they could be im proved  The P rov is ion a l Rules 
o f P rocedure o f the Board o f G overnors of the Agency provided for a motion 
from  the floor  whereby a proposal could be voted on after a vote on the same 
su b ject and he suggested  that a s im ila r  ru le  m ight be adopted fo r  a co n 
ference like the present one M oreover, the words "p rop osa l" and "am end
ment" had been used interchangeably and he suggested that the Lmted Nations 
ru les for the conduct o f con ferences drafting legal provisions might lay down 
the fo rm  in w hich am endm ents w ere to be subm itted He pointed out that 
certa in  lengthy am endm ents reaH y con cern ed  the change o f  a few  w ord s , - 
whereas b r ie f amendments had dealt with points of substance The absence 
o f  a defin ite form u la  had led  to com p lica tion s  He u nderstood , h ow ever, 
that a proposal had been made m the United Nations fam ily that the Interna

t i o n a l  Law C om m ission  draw up a se t o f ru les  in detail fo r  the conduct o f
con fe ren ces  convened to draft leg a l conventions He fuHy supported that 
idea
58 In conclusion , he expressed  his gratitude to aH delegations The sub
je c t  was a te r r ib ly  im portant one The C on feren ce  had been  convened to 
seek to a cce lera te  and enlarge p eace , health and p rosp erity  throughout the i 
world and everyone should bear m mind the possib le scope o f the Convention 
A t p resen t there w ere  45 pow er r e a c to r s  operating  m  nine cou n tries  and 
35,new ones w ere  under con stru ction  T here  w ere 160 re se a rch  re a c to rs
in 38 countries and 40 new ones w ere planned in those and m nine other coun
tr ie s  M o re o v e r , those fig u res  did not include s u b -c r it ic a l  a ssem b lie s  
The danger o f an incident spreading over te rr ito r ia l boundaries affected  a 

J som ew hat lim ited  num ber o f States, but the tran sport o f fuel elem ents for 
rep rocess in g  would involve as many as 47 countries It was weH to recaH  
that the C onvention would have to apply to a la rg e  num ber o f c o m m e rc ia l 
m ovem ents o f nuclear m aterials m which operators, shippers and insurance 
interests w ere aH concerned
59 M r RAO (India) agreed  with the Chairm an that the ru les o f p rocedure 
fo r  a con ference like the present one should be re -exam ined  and pointed out 
that s im ilar d ifficu lties had arisen  at the Umted Nations con ference on con 
su lar re la tion s t He paid tribute to the C hairm an fo r  bringing the w ork  o f 
the C om m ittee to a su cce s s fu l con clu s ion  W hile anxious to o b se rv e  the 
schedule, he had aHowed every  delegate to express his view s and had p e r 
m itted an exhaustive debate on aH im portant questions
60 M r SPAC lL (C zechoslovakia) paid tribute to the C hairm an 's t ir e le s s 
n ess, calm ness and good humour, which had greatly assisted the Committee 
m  the su ccessfu l com pletion o f its work

/
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61 Mr de ERICE (Spain), who spoke also on behalf of Argentina and B razil, 
M r COLOT (B elgium ), M r RUEGGER (Sw itzerland),v M r VILKOV (Union v 
o f  Soviet S oc ia lis t  R ep u b lics ), M r M AURER (United States o f A m e r ic a ) ,  
M r DADZIE (Ghana), M r GASIOROWSKI (Poland), M r THOMPSON (United 
Kingdom ), M r MOUSSAVI (Iran), who spoke also on behalf o f Lebanon, and 
M r GHELMEGEANU (R om ania) jo ined  in the w arm  tributes paid to the 
Chairm an
62 The CHAIRMAN thanked the speakers fo r  their g ra ciou s  tributes and 
d eclared  the C om m ittee 's  p roceed in gs  c losed

The m eetin g  r o s e  at 12 15 p  m
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REPORTS OF THE COMMITTEES AND 
SUB-COMMITTEES

COM M ITTEE ON FINAL CLAUSES 

(C N -12 /C W /1 0 6  13 May 1963 O riginal English)

R eport o f the Chairm an D Jose de E r ice  (Spain)

I

A t its  2nd plenary m eeting on 3 M ay 1963, the C on feren ce  appointed 
a Com m ittee on Final C lauses consisting of the follow ing m em bers B razil 
C o lom bia  C zech os lov a k  S o c ia lis t  R epu blic  Ghana In don esia , Japan , 
Lebanon, M o ro cco , N etherlands, Spain United Kingdom  o f G reat B ritain  
and N orthern Ireland, United States o f A m erica  and the Union of Soviet 
S ocia list R epublics

The Com m ittee on Final C lauses held m eetings on 6 8 and 11 May 1963 
The follow ing docum ents w ere b e fo re  the C om m ittee C N -1 2 /2 , C W /l 

C W /8, CW /1 5 , C W /31 , C W /83  F C / l t o F C / 7

II
TITLE  OF CONVENTION

The C om m ittee adopted by 8 votes to 0 with 1 abstention the follow ing 
title  I

"V ienna Convention on C iv il L iab ility  A ris in g  F rom  
P eacefu l U ses of N uclear E nergy"

The Union o f Soviet S oc ia lis t  R epu blics  abstained fro m  voting on the 
grounds that the exp ress ion  "a r is in g  fr o m " , at least in R ussian, was am 
biguous as the im p ress ion  might be conveyed that the peacefu l uses of 
nuclear energy led  autom atically  to c iv il liab ility

A proposa l submitted by the United Kingdom in document C W /l (p 389) 
which had been amended to read "Vienna Convention on the C ivil L iability  
o f O p era tors  o f N u clear In sta lla tion s" was re je c te d  by the C om m ittee  by
7 votes  to 3 with 1 abstention

III
P R E A M B L E

The C om m ittee adopted by 10 votes to 0 with one abstention the follow 
ing pream ble '

"T h e C ontracting P arties
"Having recogn ized  the desirability  of establishing som e minimum 

standards to provide financial protection against damage resulting from  
certain  peaceful uses oi nuclear energy

"B e liev in g  that the V ienna C onvention  on C iv il L ia b ility  A r is in g  
from  P ea ce fu l U ses o f N uclear E nergy would a lso  con tribute to the
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developm ent of friendly relations among nations irresp ectiv e  of their 
d iffering constitutional and so c ia l system s

"Have decided to conclude a Convention for that purpose and there
to have agreed as follow s "
B e fo re  adopting the above quoted P re a m b le  the C om m ittee  had a c 

cepted by 6 votes to 5 with no abstentions an amendment to delete from  the 
p rop osa l subm itted by the United States o f A m erica  contained in C N -1 2 /2  
page 63 , the phrase "without exposing the nuclear industry to an unreason
able o r  indefinite burden of liability  "

The C om m ittee had approved the 2nd paragraph o f the P ream ble  "B e 
lieving  that so c ia l sy stem s" p rop osed  by the C zech os lov a k  S ocia lis t  
R epublic by 8 votes to 3 with no abstention

IV
FINAL CLAUSES AD O PTED  B Y  THE C O M M ITTEE

ARTICLE A
/

"T h is  Convention shall be open fo r  signature by the States re p re - 
' sented at the International C on feren ce  on C iv il L ia b ility  fo r  N uclear 

Dam age held in Vienna from  29 A p r il to  M ay 1963 "

The Union of Soviet S ocia list R epublics and the C zechoslovak  S ocia list 
R epublic opposed the adoption of the A r t ic le  on the grounds that a ll States 
o f the w orld , including all M em b ers  o f the International A tom ic  E nergy  
Agency should be allowed to sign th^ Convention without any discrim ination 
and reserved  their right to intervene again on this point at this C onference 
O ther m em b ers  o f the C om m ittee  supported th is A r t ic le  noting that the 
lim itation  o f participation  m convention  to States gen era lly  recogn ized  as 

^members of the international community was well established in the practice 
of international organizations

ARTICLE B

' "T h is  Convention shall be ratified  and the instrum ents o f ra tifi
cation shall be deposited with the D irecto r  G eneral of the International 
A tom ic E nergy A gency "

ARTICLE C

1 "T h is  Convention shall com e into fo rce  three months after the de
posit o f instrum ents o f ratification  by at least five States
2 "T h is  C onvention shall com e  into fo r c e  in r e sp e c t  o f each  State 
which ratified  it after the deposit of the fifth instrum ent o f ratification 
as provided in paragraph 1 o f this A rtic le  three months after the date 
o f deposit of the instrument of ratification  of that State "

*  These Official Records
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An amendment submitted by the United Kingdom in document CN-12/FC/2 
to ra ise  the num ber o f ra tifica tion s needed fo r  the entry into fo r c e  of the 
Convention to 10 States was not ca rr ied  (5 votes to 5 with one abstention)

ARTICLE D

1 "States M em bers of the United Nations M em bers of the specialized 
agencies and of the International A tom ic Energy Agency not represented 
at the International C onference on C ivil L iab ility  fo r  N uclear Damage, 
held in Vienna from  20 A pril 1963 to May 1963 may accede to this

___ Convention
2 The instrum ents of a ccess ion  shall be deposited with the D irector  
General of the International A tom ic Energy A gency
3 The C onvention shall com e  into fo r c e  in re sp e ct  o f the a cced in g  
State three months after the date of deposit of the instrument of a cces 
sion of that State but not b e fore  the date of entry into fo rce  of the Con
vention as established by A rtic le  C "

The Union o f Soviet S ocia list R epublics and the C zechoslovak  Socialist 
R epublic opposed  the adoption o f the A r t ic le  on the grounds that the Con
vention should be open to all States o f the world without any discrim ination 
and reserv ed  the right to in tervene again on this point at this C on feren ce  
Other delegations supported this A rtic le  for reasons already given in regard 
to A rtic le  A

ARTICLE E

1 "T h is  C onvention shall rem ain  in fo r c e  fo r  a p eriod  of ten y ea rs  
from  the date of its entry into fo r ce  Any C ontracting P arty  may by 
giving b e fo re  the end of that p eriod  at lea st tw elve m onths' n otice  to 
the D ire cto r  G eneral of the International A tom ic Energy Agency^ te r 
minate the application of this Convention to itself at the end of the period 
of ten years
2 T his C onvention  shall a fter  the p eriod  o f ten y e a rs , rem ain  in 
fo r c e  fo r  a fu rther p eriod  of five  y e a rs  fo r  such C ontracting P a rtie s  
as have not term inated its application m accordance with the provisions 
o f paragraph 1 o f this A r t ic le  and th erea fter  fo r  su cce ss iv e  p eriod s  
of five  years each fo r  those Contracting P arties  which have not term i
nated its application at the end of one of such periods by giving at least 
twelve months' notice to that effect before the end of one of such periods 
to the D ire c to r  G eneral o f the International A tom ic  E nergy A gency  "

ARTICLE F

1 "A  con fe re n ce  shall be convened by the D ire c to r  G en era l o f the 
International A tom ic E nergy A gency in o rd e r  to con s id er  rev is ion  o f 
this Convention at any tim e after the expiry of five years from  the date 
of its entry into fo rce  if  one-th ird  o f the Contracting P arties  express 
a d esire  to that effect
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2 Any Contracting Party may denounce this Convention by notification 
to the D irector General of the International A tom ic Energy Agency with
in tw elve m onths fo llow in g  the f ir s t  R evision  C on fe ren ce  held in a c 
cord a n ce  with the p rov is ion s  o f paragraph  1
3 This denunciation shall take effect one year after the date on which 
the notification has been rece ived  by the D irector  General of the Inter
national A tom ic Energy A gency "

Some delegations expressed  their p re feren ce  fo r  a sim ple m ajority in
stead of one-th ird  in paragraph 1 and reserved  their position

ARTICLE G

"T he D irector  G eneral of the International A tom ic Energy Agency 
shall notify the States invited to the International C onference  on C ivil 
L iab ility  fo r  N uclear Damage and the States which have acceded  to this 
Convention of the follow ing
1 Signatures ra tifica tion s  and a cce s s io n s  re ce iv e d  in a cco rd a n ce  

with A r t ic le s  A B and D
2 The date on which the Convention will com e into force  in accordance 

with A rtic le  C
3 Denunciations and term inations received in accordance with A rticles 

E and F
4 R equests fo r  the convening o f a re v is io n  co n fe re n ce  pursuant to 

A r t ic le  F "

The C zechoslovak  S ocia list R epublic, Ghana Indonesia, M orocco  and 
the Union of Soviet S ocia list R epublics opposed the adoption of this A rtic le  
on the ground that all States of the w orld should be allowed to accede to the 
Convention without any d iscrim in ation  The right was r e se rv e d  by som e 
of these delegations to intervene again on this point at this C onference Other 
delegations supported th is A r t ic le  fo r  rea son s  a lready  g iven  in regard  to 
A r t ic le  A

V

i
The C om m ittee adopted by 8 votes to 0 with 4 abstentions the Optional 

P r o to c o l con cern in g  the com p u lsory  settlem ent o f d isputes as p rop osed  
by A rgentina Ghana India Indonesia and Spain (C N -1 2 /C W /8 3 )

B e fo re  adopting the Optional P ro to co l the C om m ittee had, by 7 votes 
to 4 with 1 abstention accepted the principle that the question of settlement 
o f disputes should be dealt with in the form  of a P ro to co l rather than in an 
A rtic le  o f the Convention

VI

The p rop osa l subm itted by the F e d e ra l R epu blic  o f G erm any in doc 
C N -1 2 /F C  3 to  have a re se rv a tio n  c la u se  in the C onvention  to the e ffect 
that no reservation  to this C onvention should be adm issib le  except the
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(

"reservation  of the right to give effect to this Convention either bvgiving 
it the fo r c e  o f law  o r  by including in the national leg is la tion  the p ro 
v is ion s  o f this C onvention" 

was re je c te d  by the C om m ittee  by unanim ous vote

VII

The United Kingdom withdrew their proposal contained in C N -12 /C W /1 , 
p 92 to include an article  on terr itor ia l application in the Convention after 
the m a jority  o f the m em b ers  o f the C om m ittee had exp ressed  th em selves 
against the inclusion of such an article  The United Kingdom however re 
served  the right to in troduce a fu rther p rop osa l on the m atter at this 
C on ference  \ >

VIII

The C om m ittee re je c ted , by 10 votes to 1 against with one abstention 
a proposa l subm itted by A ustria  contained in docum ent FC 7 to the effect 
that the

"ra tifica tion  of this Convention shall im port an obligation under inter
national law  to enact national p ro v is io n s  govern ing  c iv i l  lia b ility  fo r  
nuclear damage in accordan ce  with the p rov ision s of this Convention "

IX

A s im ila r  p rop osa l submitted by B razil in document C W /31 Rev 1 to 
the effect that

"the standards of this Convention shall be embodied in the national leg is
lation o f each Contracting State by the fact of that State having ratified 
it, unless its constitutional system  prov ides to the con trary" 

was^ withdrawn in the light o f the d iscu ss io n s  which took  p la ce  in the 
C om m ittee

C REDEN TIALS C O M M ITTEE  

(C N -12 /16  16 May 1963 O riginal English)

R eport o f the Chairm an Mr Thom as De C astro (Philippines)

1 At its firs t  plenary m eeting held on 29 A pril 1963 the C onference ap
pointed the C redentials C om m ittee consisting of representatives o f tfie fo l
low ing States A rgentina A u stra lia  B ulgaria  Lebanon P hilipp ines El 
Salvador, the Union o f Soviet S oc ia lis t  R epu b lics , the United States of 
A m e r ica  Iraq
2 The C redentia ls C om m ittee met on 14 May 1963 The Secretariat re 
ported to the C om m ittee as fo llow s
(a) C redentials of the representatives o f the follow ing States issued by the
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Head of State or Government or M inistry for F oreign  A ffa irs  have been 
submitted to the Secretariat of the C onference in accordance with rule
3 of the ru les of p rocedure

(b) In respect of the representatives of Albania El Salvador Turkey- \ ene- 
zuela the R epublic of K orea  and the D om inican  R epublic an authori
zation to represent their G overnm ents at the C on ference had been r e 
ce ived  by cab legram  emanating from  the M inister for F oreign  A ffa irs

(c )  The nam es o f rep resen ta tives  o f the fo llow ing States have been sub
m itted to the S ecre ta ria t o f the C on feren ce  in com m u n ica tion s fro m  
the re sp e ctiv e  E m b a ss ies  o r  perm anent M iss ion s  to the International 
A tom ic Energy Agency in Vienna Honduras, Iran Iraq and Lnited States 
of A m erica

(d) C reden tia ls  have a lso  been re ce iv e d  fo r  an o b s e r v e r  fr o m  E cuador 
The Secretariat has been in form ed that the C redentia ls fo r  the re p re 

sentatives who up to now had submitted prov isional creden tia ls in the form  
of cab legram  and a lso  fo r  those in resp ect of whom only com m unications 
from  the Perm anent M issions had been received  would be submitted before 
the end o f the C onference
3 The R epresentative  of the Union o f Soviet S oc ia lis t  R epu b lics  ra ised  
the question of the representation of China He stated that only representa
tives appointed by the G overnm ent o f the P e o p le 's  R epublic o f China w ere

Argentina
A ustralia
A ustria
Belgium
B razil
B ulgaria
B yeloru ssion  Soviet Socia list

Japan
Lebanon
Luxem bourg
M exico
M onaco
M orocco
Netherlands
Nicaragua
Norway
Philippines
Poland
Portugal
Romania
South A fr ica
Spain
Sweden
Switzerland
Thailand
Ukrainian Soviet S ocia list

Republic
Canada
China
C olom bia
Cuba
C zechoslovak  S ocia list 

Republic 
Denm ark 
Finland 
F ran ce
F ed era l Republic o f Germ any 
Ghana
G reece  1
Guatemala
Holy See
Hungary
India
Indonesia
Isra e l

and N orthern Ireland 
V iet-N am  
Y ugoslavia

Republic 
Union o f Soviet S ocia list 

R epublics 
United A rab Republic 
United Kingdom  of Great Britain

Italy
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qualified to represen t China at the C onference He further stated that the 
delegation  o f the Union o f Soviet S oc ia lis t  R epu blics  cou ld  not re co g n ize  
credentia ls submitted on behalf of China by any other person  and requested 
that these credentia ls should be considered  as not valid
4 The Chairman re ferred  to the decision  of the Board of G overnors o f the 
International A tom ic Energy A gency at its 286th m eeting on 5 M arch  1962 
to convene an international con ference on civ il liability  for nuclear damage 
m  1963 and to invite the M em bers of the A gency to participate in the C on- '  
feren ce  A s the D ire cto r  G eneral had pursuant to the said decis ion  in
vited the Government of the Republic of China to attend the C onference, th e ' 
only question within the com petence o f the C redentials C om m ittee was 
whether the credentia ls issued by the Governm ent of the Republic of China 
w ere in prop er order The Chairm an then stated that since th ese 'cred en - 
tia ls  w ere issued  in a ccord a n ce  with the ru le 3 of the ru les of p roced u re  
the proposal o f the representative of the Union of Soviet Socialist Republics 
was out of order
5 The representatives of the Union of Soviet Socialist Republics and Bul
garia  challenged  the C hairm an 's  ruling The represen tative  o f B ulgaria  
stated that h is delegation  a ssoc ia ted  it s e lf  with the position  taken by the 
representative of the Union of Soviet Socialist Republics and did not recognize 
as valid  any creden tia ls  issued  on behalf o f China other than those issued  
by the P e o p le 's  R epublic of China

The C om m ittee upheld the C hairm an 's  ruling by 6 votes to 2 '
6 -T h e  representative of the United States of A m erica  reserved his Gov em 
in en t's  pos ition  in rega rd  to the cred en tia ls  o f the Hungarian delegation
7 The represen tatives of the Union of Soviet S ocia list R epublics and 
Bulgaria stated that the reservation  made bj the representative of the United 
States of A m erica  was groundless Hungary is  a m em ber o f the B oard  of 
G overnors of the Agency and had been invited to participate in the Conference
8 The Chairm an proposed that the Credentials Com m ittee should find the 
received  credentials of all representatives in order and submit to the Con
feren ce  a report for its approval taking note of the declarations of the 
delegates of States mentioned above in paragraph 2 (b c) that their creden 
tials w ill be submitted before  the end o f the Conference

_9 The proposa l of the Chairman was adopted by the Com m ittee
10 The representative of the Union of Soviet Socialist Republics stated that 
his approval o f the rep ort on the creden tia ls  of the represen tatives at the 
C onference should not be interpreted as a change in his delegation's position 
in regard to the representation of China
11 A cco rd in g ly  the C reden tia ls  C om m ittee recom m en ds that the C on 
fe re n ce  approve its report

II

r
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SU B -C O M M ITTE E  ON EXCLUSION OF M A TE RIALS 

(C N -1 2 /C W /9 6 , 13 May 1963 O rig inal English) 

R eport o f the Chairm an E K D adzie (Ghana)

A fter a thorough debate1 on the amendment No 16 contained in document 
C N -1 2 /C W /1  the C om m ittee  o f the W hole d ecided  at its  th ird  m eeting on
30 A p ril 1963 to establish  a Sub-C om m ittee to exam ine the problem  of ex
clu sion  of sm all quantities o f nuclear m ateria l fro m  the application  o f the 
C onvention The S ub-C om m ittee w as com p osed  o f B ra z il, C zech oslovak  
Socia list R epublic, Ghana, India, Japan, Sweden, Union of Soviet S ocia list 
R epu blics United K ingdom  and the United States o f A m e r ica  and m et on 
Monday, 6 M a y l9 6 3 , on W ednesday, 8 May 1963 and on Thursday, 9M ayl963  

There was general agreement on the principle of excluding sm all quanti
ties o f nuclear m ateria l from  the application of the Convention V iews 
d iffered  how ever concerning the procedure fo r  establishing standards and 
regulations governing the exclusion of small quantities as well as which body 
should assume this responsibility

Two delegations em phasized that at present there are no internationally 
approved standards o r  recom m endation s on w hich the defin ition  of sm all 
quantities could  be based T h ere fore  it should fo r  the tim e being be left 
to the Installation State to p rov ide fo r  such standards in its national le g is 
lation as had already been done by som e countries If and where necessary 
the Installation  State should com e  to  an agreem en t with any other States 
concerned These delegations w ere not against international standards per 
se and even wished that, such standards be established and internationally 
agreed but felt unable to approve a text based on standards that w ere still 
unknown I

On the other hand a num ber o f delegations con sidered  it im portant to 
avoid too fa r -rea ch in g  d ivergen cies  o f national law s It was th erefore  
n ecessa ry  that an effective  con trol be p laced upon the ability of the Instal
lation State to exclude quantities o f nuclear m ateria l from  the coverage  of 
the Convention A ccord in g ly  the p rop osa l to be adopted m ust include p ro 
vision  fo r  the establishm ent by an international body of maximum lim its for 
the exclusion  o f nuclear m ateria ls

Many m em bers o f the Sub-Com m ittee took the position that such m axi
m um lim its  should be establish ed  by o r  under the a u sp ices  o f the In ter
national A tom ic  E nergy A gency

One p rop osa l was that standards should be established  by the B oard of 
G overn ors o f the A gency

A nother proposa l was that standards should be established by a s c ie n - 
tific^and/or legal panel to be convened by the D irector General or the Board 
o f G overn ors  o f the A gency and the te rm s of re fe re n ce  of which should be 
determ ined by the present Sub-C om m ittee and in corporated  in a resolution 
to  be adopted by the C onference

1 S e e  d ocu m en t CN  1 2 /C W /O R  3
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A further p roposa l was that the maxim um  lim its should be established 
by a C om m ittee com posed  of experts nominated by each Signatory A later 
suggestion made on this proposal was that the ea rlie r  suggestion of a panel 
under the au sp ices o f the International A tom ic E nergy A gency could guide 
the C om m ittee of experts to be nom inated by the S ignatories

A lso  discussed was a proposal that the findings of this Committee should 
be con s id ered  to have been accep ted  by the C ontracting  P a r t ie s  u n less a 
certa in  num ber o f them  (to  be sp e c ifie d  in the pertinent p ro v is io n  o f the 
Convention) had com m unicated their disagreem ent to the D irector  General 
o f the International A tom ic E nergy A gency within a certa in  p eriod  o f tim e 

A ll these su ccess ive  proposals were fully discussed in the Sub-Com m ittee 
Although each p rop osa l obtained support, none was able to win unanimous 
approval The Sub-Com m ittee th erefore took a vote on all proposals which 
w ere maintained by their spon sors and decided to submit to the C om m ittee 
of the Whole the following proposal which was that which secured the largest 
m easure of support

"T he Installation State may if the sm all extent of the risks involved'- 
so  w arran ts , exclu de any sm all quantities o f n u clea r m a ter ia l fro m  
the application  o f th is C onvention, prov ided  that m axim um  lim its  fo r  
the ex c lu sion  o f such quantities a re  estab lish ed  by the B oa rd  o f 
G overnors of the International A tom ic Energy A gency and that any ex
clusion  by an Installation State shall be within such established  lim its  
The lim its  shall be review ed p er iod ica lly  by the B oard o f G overn ors "

The two sen ten ces o f the p rop osa l w ere  voted sep ara te ly  The firs t  
sentence was approved by 5 votes to 2 with 1 abstention and the second sen
ten ce  (T he lim its  shall be rev iew ed  annually by the B oa rd  o f G ov ern ors ) 
was approved by 3 vo tes  to 2 with 3 abstentions

SUB-COM M ITTEE ON RELATIONS WITH OTHER INTERNATIONAL
AGREEMENTS

(C N -1 2 /C W /104 14 May 1963 O riginal French)

R eport of the Chairm an M r K Petrfcelka (C zechoslovakia) 

Mandate

1 At its seventh m eeting the C om m ittee o f the Whole decided to a'djourn 
its debate on 'relations between the present Convention and other international 
agreem ents and to establish  a su b -com m ittee  to con sid er this question to
gether with the various proposa ls fo r  drafting a new a rtic le  on the subject1

1 See CN 12 /C W /O R  6 paras 2 30 and CN 12/C W /O R  7 paras 1 13
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C om position

2 The Sub-Com m ittee met three 
com posed of representatives of the

Belgium
B razil
C zechoslovakia  
F rance
F edera l Republic of Germ any
India
Japan
Netherlands

tim es on 7 10 and 11 May 196J It was 
follow ing delegations

Philippines
Romania
Sweden
Switzerland
Union o f Soviet S ocia list R epublics 
United Kingdom of G reat Britain 

and N orthern Ireland 
United States o f A m erica

P i oposals submitted to the Sub-Committee (

3 (a) The p rop osa ls  and am endm ents falling under the term s o f r e fe r 
ence of the Sub-Com m ittee and introduced before its establishment were 
listed in paragraph 2 of document C N -12/C W /SC  2/1 viz

C N -12 /C W /1  amendment 37 Amendment to A rticle  II para 5 sub
mitted by the United Kingdom 

C N -12 /C W /5  P roposal by the United States of
A m erica  for a new article  revised 
in document C N -12/C W /71 

C N -1 2 /C W /14 P roposal by Belgium for a new article
C N -12/C W /71 P roposal by the United States of A m erica

revising its proposal re ferred  to in 
document C N -12/C W /5

(b) Two proposals were submitted subsequently
C N -12/C W /SC  2 /2  P roposal by the I ederal Republic of

Germany
C N -12 /C W /SC  2 /3  P roposal by Belgium '

M ethod  o f  W ork

4 S ince a gen era l d iscu ssion  o f the p rob lem  had a lready  taken p la ce  in 
the C om m ittee o f the Whole the Sub-C om m ittee agreed to the C hairm an 's 
proposal that it should im m ediately consider the main questions of substance 
first the relations of the present Convention with existing or futui e t tgional 
conventions (and m ore particularly the P aris  Convention of 29 Jul> 1960 and 
the supplemental Convention thereto signed at B russels  on 31 January 1963) 
and secondly ' i t s  relations with transport conventions
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R elations with existin g  and future regional conventions

5 A fter  a gen era l d iscu ssion  in which the B elgian  delegation  upheld its 
orig inal amendment (C W /14)2 and the United States delegation  the second 
part of paragraph 1 of its amendment (C W /7 1 )3 it was agreed  that these 
two delegations should submit a joint text This was distributed as docu
ment CW /SC 2 /3  having been submitted by the Belgian delegation with the 
support of the United States delegation which th ere fore  withdrew the text 
reproduced  in footnote 3 below  The new draft was thus con sidered  on its 
own m erits  independently of docum ent C W /71
6 At the request of the USSR B elgium  and the United States of A m erica  
agreed  to the addition o f the w ord "a greem en ts" a longside the w ord "con 
ventions" Consequently^ the English v e rs io n 'o f the Belgian proposal read 
as follow s

"T he present Convention shall not a ffect agreem ents or conventions in 
the field  o f c iv il liability fo r  nuclear damage having the same purposes 
as regards the application o f such agreem ents o r  conventions between 
States parties  to them "
B efore  the vote the Belgian delegation em phasized that in its opinion 

the w ords "a s  regards the application of " in the English text w ere pre
fera b le  to the w ords "qu i continuent a s 'app liqu er " in the F ren ch  text, 
sin ce  the la tter m ight suggest quite in c o r r e c t ly  that the authors o f the 
amendment had intended to lim it the scope of the text to existing conventions 
only
7 One resu lt o f amending the B elgian prop osa l in this way was to widen 
its scope It was no lon ger a m atter m ere ly  of the re la tion s betw een the 
present Convention and regional conventions such as the P a ris  Convention 
but o f the re la tion s between the present Convention and any agreem ent or 
convention relating to c iv il liability  in the field of nuclear energy which had 
the same purpose
8 Several m em bers of the Sub-Com mittee pointed out that this new version 
did not eliminate all the d ifficu lties of application arising out of the fact that 
the present Convention and the P a r is  Convention would be in fo rce  concur
rently m particu lar it does not solve the question what happens when two 
d ifferent conventions are  sim ultaneously app licable  to the sam e incident

A nother m em ber stated that he cou ld  not support this v e rs ion  which 
like the original one (C W /14) im plied that existing conventions especially 
the P a ris  Convention w ere su p erior  o r  should m any event supersede the 
present Convention even as between States which w ere parties to both Con
ventions that opinion was not shared by all the parties to the two instruments 
in question The same m em ber was of the view that it would have been pre-

2 This amendment read as follows
The present Convention shall not modify previous regional conventions having the same 

object and accordingly applying only to the nations which have concluded them m their relations 
with one another

3 This second part read as follows
provided however that as between States which ratify or accede to it this Convention shall 

not supersede the Paris Convention of July 29 1960 on Third-Party Liability in the Field of Nuclear 
Energy and the Convention supplementary thereto of January 31 1963 between these States
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ferable for the text of document CW/SC 2 /3  to form  the subject of a separate 
p ro to co l o r , sim ply o f a reserva tion  to the Convention rather than of a 
specia l a rtic le  actually in corporated  in it
9 D espite these^objections, the B elgian  prop osa l contained in docum ent 
CW /SC 2 /3  as amended by the USSR (see paragraph 6 above), was adopted 
by the Sub-Com m ittee by 8 votes in favour and 2 against, with 1 abstention
10 A s a  resu lt of this vote, the representative of the F ed era l Republic of 
Germ any withdrew his proposa l contained in docum ent CW /SC  2 /2

R ela tions with transport conventions

11 T here  w ere  two opposing v iew s on this subject C ertainvdelegations 
considered that the system  laid down by the present Convention was a special 
system  and as such should, in all ca se s  involving a nuclear incident p re 
vail over any other international instrum ent or agreem ent This view  was 
re fle cted  in the United States amendment (C W /71 ) which read  as fo llow s

" l  As between States which ratify this Convention or accede to it this 
C onvention shall su persede any international convention o r  agreem ent 
between these States which is  in fo r ce , open fo r  signature, ratification  
or a ccess ion  at the date on which this Convention is opened fo r  signa
ture but only to the extent that such convention or agreement is  m con
flict with the Convention
2 Nothing m  th is a r t ic le  shall a ffect the ob liga tion s o f con tractin g  
States to n on -con tractin g  States a ris in g  under any international con 
vention o r  agreem ent "

12 In the view  of other delegations the present Convention should not 
supersede international conventions except by application of the normal rules 
governing con flicts  between treaties
13 Some delegations, in particu lar that o f the United Kingdom considered
it n ecessa ry  to make exp ress  p rov ision  fo r  a clause designed to safeguard 
existing transport conventions This view was expressed in the United King
dom amendment to A rtic le  II, paragraph 5 (C W /l ,  amendment 37), which 
read as fo llow s '

"E xcept as otherw ise provided in this Convention, no person  other than 
the op era tor shall be lia b le  fo r  nuclear dam age H ow ever, this p ro 
v is ion  shall not a ffect the application  o f any international convention  
m  the fie ld  of transport in fo r c e  o r  open fo r  signature, ratification  or 
a ccess ion  at the date on which this Convention is  opened fo r  signature

14 In the view of its supporters this provision  had the advantage of leavmg 
to the v ictim  the ch oice  of a re co u rse  action against the ca r r ie r  under the 
applicable transport conventions, o r  against the operator, under the ru les 
of the Vienna Convention The sponsors of the amendment em phasized that 
such a ch o ice  did not im ply a double re co u rse  The prov ision  a lso  had the 
advantage o f leavm g it to the in terested  p arties  to decide  th em selves 
whether the transport conventions should be rev ised

The follow ing ob jection s  w ere  ra ised  to this am endm ent the sp ec ia l 
system  la id  down in the Vienna Convention was the m ost sa tis fa ctory  one 
which could be applied to nuclear incidents, even in the case  of transport, 
the existence of an alternative system  of recou rse  destroyed the basic prin

i



I

„ REPORTS OF CO M M ITTEES 385

cip le of channelling finally, in certain circum stances the air or^sea carrier 
might be unable to re co v e r  m full from  the operator of the nuclear in
stallation
15 The Sub-Com mittee disregarded these objections and adopted by 8 votes 
to  3 the United K ingdom  p rop osa l as set out in paragraph  13 above
16 The Sub-Com mittee had thus carried  out its mandate on which its mem
b e rs  had a lready  agreed  H ow ever, at the exp ress  request of the United 
States representative and fo r  the purpose of supplying the fu llest possib le  
inform ation to the C om m ittee of the W hole the Sub-C om m ittee, a fter dis
cussing the m atter, agreed , by 6 votes in favour and 3 against, with 1 ab
stention to vote on two fu rth er points as w ell It w as agreed , h ow ever, 
that these votes should be purely  platonic and that they could  m no way be 
regarded as calling mto question or affecting the decisions the Sub-Com m ittee 
had already taken I
17 The firs t  point to be voted on was the text of the United States amend
ment (CW /71) exclusive of the second part of paragraph 1 (see paragraph 11 
above) The vote on this text was 3 m favour and 5 against with 3 abstentions

Subsequently, two delegates who w ere not presen t when the vote was 
taken in form ed  the S ecreta ria t, one that he would have voted m favour of 
the text and the other that he would have voted against it
18 The secon d  point on which a vote was requ ested  by the United States 
delegation  was w orded as fo llow s

"A part fro m  the B elgian  am endm ent defining the re lationsh ip  of the 
Vienna Convention to other conventions in the fie ld  of c iv il liability  for 
nuclear dam age, there should be no other clause defining any relation 
neither the United States su persession  clauses nor the B ritish  am end- 

"j ment to A r t ic le  II paragraph 5, starting with the w ord "H ow ever" " 
The vote on this m atter was 4 in favour and 7 against, with 3 abstentions 
19*~^The drafts adopted by the Sub-Com m ittee are therefore those appearing 
m paragraphs 6 and 13 above

SUB-COM M ITTEE ON EXECUTION OF JUDGEMENTS 

(C N -1 2 /C W /94 13 May 196^' O riginal English)

R eport of the Chairm an Dr E Zald ivar (Argentina) v
I

1 Mandate
i

At its seventh m eeting the C om m ittee of the W hole decided to adjourn 
its debate on A rtic le  X  o f the Convention (E xecution o f Judgem ents) and to 
establish a Sub-Com m ittee to con sider all proposals related to this article

2 C om position

The Sub-Com m ittee convened on 7 ,8  and 9 May 1963 It was com posed 
of representatives of the follow ing delegations

25 X
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Norway
Rom ania
Turkey
Union o f Soviet S ocia list R epublics
United Kingdom
United States of A m erica

P ro p o sa ls  subm itted  to the S ub-C om m ittee
I v

(a) The p ro p o sa ls  fa lling  under the te rm s  o f r e fe r e n c e  o f the Sub- 
C om m ittee and introduced b e fo re  its  establishm ent w ere  listed  
in paragraph 2 o f docum ent C N -1 2 /C W /S C  3/1

(b) Subsequently two am endm ents w ere  subm itted jo in tly  by N orw ay 
and the United K ingdom  under the re fe re n ce  C N -1 2 /C W /S C  3 /2  
and 3

4 N e c e s s i ty  o f  a c la u se

The fir s t  question which was d iscu ssed  was whether there should 
be a clause on en forcem ent of judgem ents in the Convention The C om 
m ittee unanim ously agreed  th a tit  should be so

The C om m ittee a lso  unanim ously agreed  to the gen era l prin cip le  
that a fm al judgem ent entered by a cou rt having ju r isd iction  under the 
Convention should be recogn ized  in the te rr ito ry  o f any other C ontracting 
State A s  to the question whether Judgem ent by Default should be 
mentioned sp ecifica lly  (see  C W /l No 114), it was agreed that the question 
m ight be r e fe r r e d  to the D rafting C om m ittee in v iew  o f the fact that 
som e of the delegates w ere under the im p ression  that the w ords "final 
judgem ents" w ere coverin g  a judgem ent by default

5 M ethod o f  W ork

The Sub-C om m ittee agreed  that the variou s prob lem s concerning 
the re c  gnition and en forcem ent o f judgem ents would not be d iscu ssed  
prop osa l by p rop osa l but a ccord in g  to points o f substance

i, F or sim ple ease of workm g the basic paper selected  fo r  discussion
was C W /75, i e the joint Brazilian-U nited States proposal

6 Consideration o f  the P rop osa ls

The C om m ittee then proceeded  to exam ine the p roposa l submitted 
in docum ent C N -1 2 /C W /8 2  the aim  o f which was to expedite payment 
of the-com pensation by the persons liable The C om m ittee felt that the 
substance of this proposal was m ore c lose ly  related to recomm endation 
than to obligation, that it was not exactly related to Execution of Judge
ments and that it should th erefore  not be taken into consideration by the 
Sub-Com mittee It was pointed out by a delegate that the proposal should 
be discussed in the fram ew ork 'of A rticle  XIII

3

/

A rgentina 
B elgium  
B razil 

' Italy 
Japan
Netherlands

\ 25



\7 E xceptions

The firs t  exception , "w here the judgem ent was obtained by fraud", 
met with no ob jection

The secon d  excep tion , "w h ere  the op era tor  was not g iven  a fa ir  
opportunity to p resen t h is c a s e "  was am ended, in o r d e r  to take into 
account the objection contained in the amendment C W /l No 115, to read
I I where the party against whom the judgement is pronounced was not given 
a fa ir opportunity to present his case"

\

Amendment CW /SC 3 /2  proposed , with a view to reaching a com pro
m ise, that the exceptions should a lso include the ca se  "w here the judgement 
does not accord  with internationally accepted fundamental standards of jus
tice" and "w here the judgement was given in respect of a cause of action which 
is  contrary to public p o licy " The intentions behind this'drafting w ere first 
to in ternationalize  the fundam ental standards of ju s tice  in o rd e r  to  m ake 
them acceptable to everyone, and second to lim it the scope of "ordre  public" 
The Com m ittee felt, however that internationalizing the fundamental stand
ards of ju stice  would be of no help as the concept o f fundamental standards 
o f ju stice  only has a m eaning m a given  m unicipal system  F u rth erm ore  
the lim itations p roposed  to be attached to " ord re  p u b lic" w ere not under
stood m  view  o f the d ifficu lty  o f translating the English phrase "in  respect 
o f a cause o f action  which is  con trary  to public p o licy "

The fo llow in g  was s tre sse d  in favour of the public p o licy  con cept it 
is  the usual practice  and it was recognized specifica lly  in the 1958 New York 
Convention on the R ecognition  and E nforcem ent of F oreign  A rb itra l Awards 
w hose A r t ic le  V , paragraph 2(b), m entions public p o licy  as an exception  
A gainst this concept som e delegates invoked its vagueness and changmg 
character

Finally both the concept o f the fundamental standards of justice and pub
lic  policy  as appearing in (in ) of CW /75 were accepted by the m ajority Some 
m em bers insisted on having the concept of public policy  lim ited or narrowed^ 
in som e way, but their p roposa l as appearing in CW /SC 3 /2  was re jected
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8 No fu rth er  p ro ceed in g s  on the m e r its
\

By re jectin g  CW /SC 3 /2  the C om m ittee accepted paragraph 3 as 
it now stands in C W /75  ,

9 R ecognition

P aragrap h  2 o f the C W /7 5  w as a lso  a ccep ted  unanim ously
A point of drafting was ra ised  by one delegate to the effect that this 

paragraph should speak not of "a  final judgem ent which is  re cog n ized " 
but of "a  kind of judgement which is  recogn izab le" The point was con
s id ered  to be one o f drafting although the m a jor ity  fe lt that the lo g ic  
of the A r t ic le  req u ired  that the text should be le ft  as it was
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C ase where total com pensation awarded by judgem ents ex ceed s  the lim it 
o f  A r tic le  IV

Two amendments CW /SC 3 /3  a n d C W /l No 114 paragraph 4 were 
considered in this regard

The C om m ittee considered that these two amendments m erited dis
cussion, but not in the fram ew ork of A rtic le  X  concerning the Execution 
of Judgements It was left to the delegations concerned to take the matter 
up in the P lenary should it be necessary to do so

Text p roposed  by the C om m ittee

1 A final judgement entered by a court having ju risd iction  under [this 
'  Convention or under A rtic le  IX of this Convention] shall be re cog 

n ized in the te r r ito r y  o f any oth er con tra ctin g  State, except
(i) w here the judgem ent w as obtained by fraud , o r  

(n ) where the party against whom the judgement is pronounced was 
not given a fa ir  opportunity to present his ca se , or 

(in ) w here the judgement is  not in a cco rd  with fundamental stand
ards of ju stice  o r  is  con trary  to the public p o licy  of the con 
tracting State in which recogn ition  is  sought

2 A fm al judgem ent which is  recogn ized  shall, upon being presented 
fo r  en forcem en t in a cco rd a n ce  with the fo rm a lit ies^ req u ired  by 
the law of the con tracting  State w here en forcem en t is  sought, be 
e n fo rcea b le  as i f  it w ere  a judgem ent o f a cou rt o f  that State

3 The m erits  o f a cla im  on which the judgem ent has been given shall 
not be subject to further proceed in gs

M ethod o f  r e fe r r in g  to ju risd iction

It w ill be seen from  the text adopted that the C om m ittee did not 
decide on the method of referring  to the court having jurisdiction  Some 
delegations believed  that re fe re n ce  should be m ade in th is regard  not 
only to A rtic le  IX of the Convention but to the whole Convention, in view 
of the fact that other a rticles  of the Convention may give com petence to 
som e other courts

/



PROPOSALS AND AMENDMENTS SUBMITTED IN THE 
COMMITTEE OF THE WHOLE

DOCUMENT C N -12 /C W /1 , 12 A pril 1963, Original English, French, Spanish

DOCUMENT C N -12 /C W /1  No 1 
Umted Kingdom amendment to title

The title  o f  the C onvention should be "C onvention  on the L iab ility  o f 
O perators o f N uclear Insta llations" >

DOCUMENT C N -1 2 /C W /1  No 2
P hilipp in es am endm ent to A r t ic l e  I  (opening c la u se )

In sert " F o r  p u rp oses o f this C onvention and excep t when oth erw ise  
therein  p r o v id e d ,"

DOCUMENT C N -1 2 /C W /1  No 3
N orw ay am endm ent to A r t ic l e  I , paragraph  2

D elete the fo llow ing w ords in the end o f the paragraph "but does not 
include rad io isotop es outside a nuclear installation which are em ployed or 
intended to be em ployed ,for m ed ica l, sc ien tific , agricu ltura l, com m ercia l 
o r  in du stria l u ses  "  (c f  am endm ent p rop osed  to A r t ic le  I para  3 (b)) ^

DOCUM ENT C N -1 2 /C W /1  No 4 '
United K ingdom  am endm ent to A r t ic l e  I, p aragraph  2

Substitute the follow ing definition  o f "ra d ioa ctiv e  products o r  w aste"
" 'R adioactive products o r  waste' means any radioactive m aterial made radio
active by exposure to the radiation incidental to, the production or utilization 
o f nuclear fuel, but does not include rad io isotop es  w hich have reach ed  the 
final stage o f fabrica tion  so as to be usable fo r  m ed ica l, s c ie n t ific , a g r i
cu ltura l, co m m e rc ia l o r  industria l u ses "

DOCUMENT C N -1 2 /C W /l No 5
N orw ay am endm ent to A r t ic l e  1, paragraph 3

L itra  (b) should read "(b ) radioactive products or waste, except rad io
isotopes which have reached the final stage o f fabrication  so as to be usable

Note Amendments and proposals relating to the draft articles adopted by the Intergovernmental 
Comm ittee on C iv il Liability for Nuclear Damage at its second series o f  meetings (C N -1 2 /2 ) which 
were submitted before the Conference was convened were reproduced in document CN 1 2 /C W /l which 
contains 126 amendments or proposals These were in part accom panied by explanations which 
however are not reproduced in the final records

Amendments and proposals submitted during the Conference are contained in series C N -12 /C W /2
to  114

389
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fo r  being em ployed for m ed ica l, s c ien tific , agricu ltura l, co m m e rc ia l, in 
dustria l or s im ilar  particu lar uses " ,

DOCUMENT C N -1 2 /C W /1  No 6
Sweden am endm ent to A r t ic l e  I  paragraph 3

D elete the w ords "ca p a b le  o f p roducing  en ergy  by a se lf-su sta in in g  
p ro ce ss / o f nuclear fiss ion  outside a nuclear rea cto r  by itse lf or m 
com bination with som e other m ateria l "

I
'DOCUMENT C N -1 2 /C W /1  No 7
F ed era l R epublic o f  G erm any am endm ent to A r tic le  I, paragraph 5

In sert the fo llow in g  su b -p aragrap h  "(d ) Such other in sta lla tion s m 
which there are nuclear fuel or radioactive products or waste as the B oard 
o f G overn ors o f the International A tom ic E nergy  A gency  (h ere in a fter  r e 
ferred  to as the "B oard  of G overnors ) shall from  tim e to tim e determine "

\
' , i 

DOCUMENT C N -12 /C W /1  No 8 
N orw ay amendment to A r tic le  I  paragraph 5

' L itra  (c) should read  " ( c )  any fa cility  for the storage o f nuclear m a
teria l " (c f amendment proposed  to A rtic le  II para 1 (b) (1 1 ))

DOCUMENT C N -1 2 /C W /1  No 9
South A fr ica  am endm ent to A r t ic le  I, paragraph 5

In sert a fter the w ords "n u c lea r  m a teria l" the w ords "o th e r  than 
rad io isotopes which are em ployed or intended to be em ployed fo r  m ed ica l, 
sc ien tific , agricu ltura l, com m erc ia l or industrial uses "

DOCUMENT C N -1 2 /C W /1  No 10
United Kingdom am endm ent to A r t ic le  I, paragraph 5

Substitute sub-paragraph (c) by the follow ing " ( c )  any installation for 
the storage o f nuclear m aterial other than storage incidental to the carriage 
o f such m aterial "

/
DOCUMENT C N -1 2 /C W /l No 11
United S tates o f  A m erica  amendment to A rtic le  I, paragraph 5 

D elete p rov iso  at end of paragraph

y-------------
*  See also documents C N -32/CW /34 and CN-12/CW /47
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' DOCUMENT C N -12 /C W /1  No 12 
D enm ark amendment to A r tic le  I, paragraph 6

Add the foH owing "H ow ever, m  the ca se  o f storage  incidental to the 
ca rr ia g e  o f nuclear m ateria l the op era tor o f the p lace  o f storage shaH, as 
far as the provisions o f paragraph 1 o f A rtic le  II are concerned, not be con
sidered an operator o f a nuclear installation "

DOCUMENT C N -12 /C W /1  No 13 '
N orw ay am endm ent to A r tic le  I, paragraph 6 I

Add the foHowing as a new second sub-paragraph " 'O perator1, m r e 
lation to a nuclear power plant with which a means o f transport is equipped, 
m eans the person  designated o r  recogn ized  as the operator o f that nuclear 
power plant by the State by which or under the authority of which the nuclear 
power plant is  operated " (cf A rticle  II para 1 (b) (l) and (c) (i))

DOCUMENT C N -12 /C W /1  No 14
F ed era l R epublic o f  G erm any amendment to A rtic le  I  paragraph 9

At the end o f  the f ir s t  sen ten ce , add the foH owing w ords " o r ,  i f  the 
law o f the InstaUation State so  p rov ides, other ionizing radiation emanating 
from  any other sou rce  o f radiation inside the nuclear instaHation"

DOCUMENT C N -12 /C W /1  No 15
F ed era l R epublic o f  G erm any am endm ent to A r tic le  I

Add at the end of A rticle  I the foHowing paragraph "The Board of G over
n ors m ay, if  in its view  the smaH extent o f the r isk  involved so  w arrants, 
exclude any nuclear instaHation, nuclear fuel or nuclear m ateria l from  the 
application o f this Convention 11

\
DOCUMENT C N -1 2 /C W /1  No 16 
United Kingdom am endm ent to A r tic le  I

Add at the end o f A rtic le  I the foHowing paragraph "T h e '  m ay, if  
in its view the sm all extent of the risks involved so warrants, exclude, sub
je c t  to such conditions as it m ay think fit, any c la ss  o r  quantity o f nuclear 
m ateria l from  the application o f this Convention "

DOCUMENT C N -1 2 /C W /1  No 17 
Umted Kingdom  am endm ent to A r t ic le  I

Add the fo llow in g  paragraph  " 'N ational o f a C ontracting  P arty ' 
in cludes a C ontracting  P arty  o r  any o f  its  constituent su b -d iv is io n s  o r  a 
partnersh ip  o r  any public or private body whether corp ora te  o r  not estab
lished  in the te rr ito ry  o f a C ontracting P arty"



DOCUMENT C N -1 2 /C W /1  No 18 
A rgentina  am endm ent to A r t ic le  I  A

D elete this A rtic le

DOCUMENT C N -1 2 /C W /1  No 19 
Canada am endm ent to  A r t ic l e  I  A

D elete the w ords " to  n u clear in ciden ts that o c c u r  o r "  The A r t ic le  
w ould then read  "T h is  Convention shall not apply to nuclear dam age that 
is  suffered in the territory  o f a non-contracting Party, unless the law of the 
Installation State so  provides "

DOCUMENT C N -12 /C W /1  No 20
F edera l R epublic o f  G erm any am endm ent to A r tic le  I  A

The w ords " non-contracting P a rty " should be rep laced  by "non
contracting State" A State which does not sign the Convention is no "P arty" 
to the Convention 

/

1 DOCUMENT C N -12 /C W /1  No 21 
Norway amendment to A rtic le  I  A

T his A r t ic le  should read  as fo llow s  "E x cep t m  re g a rd  to righ ts  o f 
re co u rse  re fe r re d  to m  A rtic le  VII, paragraph 2(x), this Convention shall 
not apply to nuclear incidents that o ccu r  or to nuclear damage that is  su f
fe red  m  the te r r ito ry  o f a n on -con tractin g  State, unless the law  o f the 
competent court otherwise provides " (cf A rticle  II, para 1 (b) (in) and (c) 
(in ) and amendments proposed to A rticle  VII, para 2)

I/
DOCUMENT C N -12 /C W /1  No 22 
Philippines amendment to A r tic le  I A

R edra ft this A rtic le  as fo llow s  "T h is  C onvention  sh a ll apply to (a) 
nuclear incidents that occu r  in the te rr ito ry  o f a non -con tractin g  P arty  m  
the cou rse  o f the shipment o f nuclear m ateria l to or from  C ontracting 
P a rtie s , o r  (b) nuclear dam age that is  su ffered  m  such te r r ito r y , only i f  
the Installation State s p e c if ica lly  so  p rov id es  by leg is la tion  "

DOCUMENT C N -1 2 /C W /1  No 23 
United Kingdom  am endm ent to A r t ic l e  I  A

Substitute the follow ing "1 This Convention shall not apply to nuclear 
incidents that occu r  o r  to nuclear dam age that is  su ffered  in the te rr ito ry  
o f a non-C ontracting  State, unless the law o f the Installation State so  p ro 
v ides o r  except in  reg a rd  to the righ ts  r e fe r r e d  to m  paragraph  2 o f  this 
A rticle  2 W here a nuclear incident occu rs or nuclear damage is suffered
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in the te rr ito ry  o f a non-C ontracting  State any person  who is  a national of 
a Contracting Party, other than the operator, and who has paid compensation 
in resp ect of such incident or damage shall, up to the amount which he has 
paid, acqu ire  the rights which the p erson  so  com pensated  would have en
joyed , had this Convention applied, against the op era tor  who, but fo r  the
prov is ion s  o f  paragraph 1 o f this A r t ic le , would have been lia b le  "

1 \

DOCUMENT C N -1 2 /C W /1  No 24
P hilipp ines p rop osa l to add a new  a r tic le  (a fter  A r t ic l e  I  A )

Insert the follow ing "1  W here a nuclear installation is owned, 
operated o r  maintained by Contracting P arties  through, or by m eans o f an 
international organization , such Contracting P arties shall designate which 
among them w ill assum e the righ ts and resp on s ib ilit ie s  o f the Installation 
State and o f the operator under this Convention with resp ect to the nuclear 
installation Such designation shall be made by transmitting a written certi
fication  th ereo f to the D irector  G eneral o f the International A tom ic Energy 
A gency The Contracting P arty  so  designated shall be deem ed the Instal
lation State and /or the operator, as the case may be, for all purposes of this 
Convention 2 If, for  any reason , no designation is made o f the Installation 
State o r  the op era tor  as req u ired  m  paragraph  1 o f this A r t ic le , the fo l 
lowing ru les shall apply (a) the Installation State shall be (i) the Contracr  
ting P arty  under w hose law the installation  is  su b ject as p rov id ed  in the 
organic charter o f the international organization or other convention entered 
into by the M em ber States of the international organization  o r , ( l i ) i f  there 
is  no such prov ision , the C ontracting P arty on whose te rr ito ry  that instal
lation  is  situated o r , (1 1 1 ) m  ca se  o f default th e re o f o r  i f  the installation  
is  not situated on the te rr ito ry  o f any State, each C ontracting P arty that is 
a m em ber of the international organization by which o r  under the authority 
of which the nuclear installation is  operated (b) each and every Contracting 
P arty  that is  a m em b er o f  the international organ ization  sh a ll be deem ed 
the operator m the same manner and to the same extent as a State individual
ly owning, operating or maintaining a nuclear installation >"

DOCUMENT C N -1 2 /C W /l No 25
Netherlands amendment to A r tic le  II, paragraph 1

)> Substitute the following for sub-paragraphs (b) and (c)
"b )  involv ing n uclear m a teria l com ing  from  or  orig inating  m  his n uclear 
insta lla tion  and o ccu rr in g
(I) be fore  the nuclear m ateria l has entered the te rr ito ry  o f another State,

i f  it has been sent to a person  within the te rr ito ry  o f that State, or  m 
other ca s e s , ^

(II ) b e fo re  ph ysica l con tro l o v e r  the n u clear m a ter ia l has been  assum ed 
by the op era tor  o f another nuclear installation  o r  the operator o f any 
n uclear r e a c to r  with w hich a m eans o f tra n sp ort is  equipped fo r  use 
as a sou rce  o f pow er, if  such m ateria l is  intended fo r  use m  such in 
stallation  or rea cto r



(c) involving nuclear m ateria l sent to 'h is  installation with his" approval and 
occu rrin g
(I ) a fter the n uclear m ateria l has le ft  the te r r ito r y  o f a n on -con tra ctin g  

State o r  has entered the te rr ito ry  of the State on which his installation 
is  situated, or in other ca ses ,

(II ) after physica l con tro l over  the nuclear m ateria l has been  assum ed by 
him "

DOCUMENT CN- 1 2 /C W / 1 No 26
N orw ay am endm ent to A r t ic le  II, paragraph 1 1

In paragraph 1 litra  (b) (i ) and litra  (c ) (l) the w ords "the op era tor o f 
any n uclear r e a c to r  with w hich  a m eans o f tra n sp ort is  equipped fo r  use 
as a sou rce  o f pow er, whether for  propu lsion  th ereof or fo r  any other pur
p ose" should be substituted by the follow ing

"the operator o f a nuclear power plant with which a m eans o f transport 
is  equipped" (c f amendment proposed  to A rticle  I para 6)

L itra  (b) (n ) o f paragraph 1 should read as follow s 
" ( 1 1 ) m  the absence o f such express term s, before  such operator has taken 
charge o f the nuclear m ateria l how ever, w here the nuclear m ateria l is in 
the cou rse  o f ca rr ia g e , it shall in this re sp e c t  be le ft  out o f  consideration  
that the m ateria l, incidental to the ca rr ia ge , may have been taken in charge 
by the operator o f a nuclear installation re fe rred  to in A rticle  I paragraph 5
(c) o r "  (cf amendment proposed to A rticle  I para 5 (c))

\
DOCUMENT C N -12 /C W /1  No 27
Philippines am endm ent to A r tic le  II, paragraph 1

J

R edraft paragraph 1 (b) (i ) and (n ) as follow s 
" ( i ) before  liability  with regard to nuclear incidents caused by such m aterial 
has been assum ed pursuant to the e x p re ss  te rm s o f  a con tra ct m  w riting  
by the op era tor  o f another n uclear insta lla tion  or
(1 1 ) b e fo re  such  op era tor , in  the absen ce  o f  such  e x p re ss  te rm s , o r  the 
operator of any nuclear rea ctor  with which a means o f transport is equipped 
fo r  use as a sou rce  o f p ow er, whether fo r  p rop u lsion  th e re o f o r  fo r  any 
other pu rpose , has taken ch arge  o f the nuclear m a ter ia l o r "  
Consequently, paragraph 1 (c) (i) and (11 ) would have to be rev ised  as follows 
" ( i )  after liab ility  with regard  to nuclear incidents caused by such m aterial 
has been assum ed by him from  the operator o f another nuclear installation, 
pursuant to the express term s o f a con tract in writing or
(11) after he has taken charge o f the nuclear m aterial from  such other oper
ator, in the absence of such express term s, or from  the operator of a nuclear 
rea ctor  with which a m eans o f transport is  equipped fo r  use as ai sou rce  of 
p ow er , w hether fo r  p rop u ls ion  th e re o f o r  fo r  any other p u rp oses  o r "  
The w ords "under a contract with him " appearing at the end o f paragraph 1
(c) (in ) should be deleted

DOCUMENT C N -1 2 /C W /1  No 28
South A fr ica  am endm ent to A r tic le  II, paragraph 1

I V
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Insert the w ords
" i f  such m ateria l is  intended fo r  u se  m  such re a c to r "  a fter the w ord 

"p u rp ose" w here it o c cu rs  m  su b-paragraph  b (1 )

DOCUMENT C N -1 2 /C W /1  No 29
South A fr ica  am endm ent to A r t ic l e  II paragraph 2

Add the fo llow in g  at the end o f the paragraph
"and for the purpose of paragraph 1 any veh icle or place of storage oper

ated by him shall be considered to be a nuclear installation "

DOCUMENT C N -12 /C W /1  No 30
Canada amendment to A r tic le  II, paragraph 3

D elete the 2nd and 3rd sentences o f paragraph 3 o f this A rticle  and sub
stitute, "W here nuclear damage engages the liab ility  o f m ore than one oper
ator and the damage attributable to each operator is not reasonably separable, 
the operators involved shall be jointly and severa lly  liable for such damage 
H ow ever, the lia b ility  o f any one op era tor  sh a ll not ex ceed  the lim it  laid  
down in A r t ic le  IV"

DOCUMENT C N -1 2 /C W /1  No 31*
P h ilip p in es am endm ent to A r t ic l e  II, paragraph  3 '

The clause "and the damage attributable to each operator is not reason 
ably separable" should be deleted

DOCUMENT C N -12 /C W /1  No 32
Sweden am endm ent to A r tic le  II, paragraph 3

I
1) The fir s t  sentence o f the present paragraph 3 should becom e para

graph 3 and should be amended to read  as follow s
" i f  and to the extent that nuclear dam age engages the liab ility  o f m ore 

than one o p e ra to r , the op era tors  in volved  sh a ll be jo in tly  and, excep t as 
otherw ise provided in paragraph 4 o f this A rtic le , severa lly  liable for  such 
damage "

2) The p rov is ion s  o f the secon d  and third sen ten ces should be sepa 
rated from  the p rov ision  o f the fir s t  sentence and should th ere fore  be con 
tained in a new paragraph 4, which should be amended to read  as fo llow s

"W here a nuclear incident o ccu rr in g  in the cou rse  o f ca rr ia g e  and in
volving nuclear m ateria l on one and the sam e means o f transport, o r  a nu
c lea r  incident occu rr in g  m one and the sam e place of storage incidental to 
ca rr ia g e , g ives  r is e  to lia b ility  o f m o re  than one o p e ra to r , the total l ia 
b ility  shall not exceed  the highest individual amount applicable pursuant to 
A rtic le  IV In neither ca se  shall the lia b ility  o f any one op era tor  exceed  
the amount app licab le  with r e s p e c t  to him  pursuant to A r t ic le  IV "

*  See also docum ent C N -1 2 /C W /4 9



396 CONFERENCE ON CIVIL LIABILITY FOR NUCLEAR DAMAGE

DOCUM ENT C N -1 2 /C W /1  No 33
D en m a rk  am endm ent to A r t ic l e  11, paragraph  4

Insert after the w ords "Subject to the provisions of paragraph 3" "and 
the p rov iso  o f paragraph 5 in A rtic le  I " , and rep la ce  the w ords "la id  down 
in A rtic le  IV " by the w ords "estab lish ed  pursuant to"

DOCUMENT C N -1 2 /C W /1  No 34
D enm ark am endm ent to A r t ic le  II, paragraph 5

i /
This paragraph should read  as fo llow s

"W here the operator is  liable for nuclear damage under this Convention, 
o r , but fo r  the p rov is ion s  o f A rtic le  V would have been lia b le , no person  
other than the operator shall be liable for such damage except as otherwise 
provided m the Convention"

DOCUMENT C N -12 /C W /1  No 35
'Philippines amendment to A r tic le  II, paragraph 5

This paragraph should be rew orded as follow s
"E xcept as otherwise provided in paragraph 2 o f this A rticle  no person 

other than the operator shall be liab le  for nuclear damage " ,
i

DOCUMENT C N -12 /C W /1  No 36
Sweden amendment to A r tic le  II, paragraph 5

This paragraph should be amended to read as follow s
"E xcept as otherwise provided in this Convention, no person  other than 

the op era tor shall be liab le  fo r  nuclear dam age fo r  which the op era tor is  
o r , but fo r  the p rov ision s o f A rtic le  V , would have been lia b le  under this

1 C onvention" ^

DOCUMENT C N -1 2 /C W /1  No 37
United Kingdom  am endm ent to A r t ic l e  II, paragraph 5
i

Substitute the follow ing

"E xcept as otherw ise provided in this Convention, no person  other than 
the op era tor shall be lia b le  fo r  nuclear dam age H ow ever, this p rov ision  
shaH not a ffect the application  o f any international Convention m  the fie ld  
o f transport in fo rce  o r  open fo r  signature, ratification  o r  a ccess ion  at the 
date on which this Convention is  opened for  signature "

DOCUMENT C N -12 /C W /l No 38
Canada am endm ent to A r tic le  II, paragraph 6

D e le te  p a r a g r a p h  6 m  i t s  e n tire ty

I
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DOCUMENT C N -1 2 /C W /1  No 39
N etherlands am endm ent to A r tic le  II, paragraph 6

Delete this paragraph

DOCUMENT C N -1 2 /C W /1  No 40
Philippines am endm ent to A r t ic le  II, paragraph 6

This paragraph should be elim inated

DOCUMENT C N -1 2 /C W /1  No 41 '
Sweden am endm ent to A r tic le  II, paragraph 6

1) This paragraph should be deleted '
2) If this proposa l should not m eet with general acceptance, substitute 

"p rov id ed  that!1 fo r  " i f "  in the f ir s t  sentence\ and add as a new sub- 
paragraph (c) the foUowing

" (c )  no assets o f such persons m ay be se ized  o r  arrested  and no m ea
su res o f execution  m ay be e x e rc ise d  against such assets on account o f any 
c la im  fo r  com pen sation  fo r  n u clear d a m a g e", and substitute "the law  of 
the com petent cou rt"  fo r  "the law  o f the Insta llation  State"

DOCUMENT C N -1 2 /C W /1  No 42
United K ingdom  am endm ent to A r t ic l e  II, paragraph  6 

D elete  this paragraph  1

DOCUMENT C N -1 2 /C W /1  N os 43 and 44 
P h ilipp in es am endm ent to A r t ic l e  II, paragraph  7

T his paragraph  should be deleted
If, how ever, the m ajority  o f nations in the C onference decide to adopt 

this p ro v is io n , it is  su ggested  that the sam e be red ra fted  as foU ow s 1 
"A n  action  fo r  com pen sation  fo r  n uclear dam age m ay lie  against the 

insurer or other person  except the Installation State who has provided finan
c ia l secu rity  to the op era tor pursuant to paragraph 1 o f  A r tic le  VI, i f  the 
law  o f  the com petent cou rt so  p rov id es  "

DOCUMENT CN - 1 2 /C W / 1 No 45
Sweden am endm ent to A r t ic l e  II, paragraph  7

Am end this paragraph to read  as foH ows
"D irect action shaU lie  against any person  providing financial security  

in accordance with A rticle  VI, if  the law o f the competent court so provides 
where the InstaHation State itse lf has provided such financial secu rity , this 
shaH not, however, entitle a claim ant to bring action against the InstaHation 
State before  the courts o f another State "
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DOCUMENT C N -12 /C W /1  No 46
Umted States o f  A m erica  am endm ent to A r tic le  II paragraph  7 

Delete this paragraph

DOCUMENT C N -12 /C W /1  No 47 
Philippines amendment to A r tic le  II

A  new paragraph should be added under this A rtic le  w hich shall read  
as fo llow s

"S ubject to the p rov is ion  o f paragraph 3, in ca se  o f jo in t and sev era l 
liab ility

(a) E ach operator shall have a right o f contribution against the others 
in  p rop ortion  to the amount o f  dam age attributable to each  o f  them

(b) W here the proportional amount of damage attributable to each oper
ator cannot be reason ab ly  determ in ed , the total lia b ility  sh a ll be born e in 
e(qual shares

DOCUMENT CN - 1 2 /C W / 1 No 48 
N etherlands am endm ent to A r t ic l e  II A

/ /
Insert at the end "T he certifica te  shall further indicate when the lia 

b ility w ill be assum ed by the operator o f another nuclear installation or the 
op era tor o f a re a c to r  with which a m eans o f  tran sport is  equipped fo r  use 
as a sou rce  o f pow er and the name and address o f  that op era tor "

DOCUMENT C N -1 2 /C W /l No 49 
South A fr ica  am endm ent to A r t ic l e  II A

Substitute fo r  the w ords "the c a r r ie r " ,  w here they o ccu r  in the fir s t  
sen tence, the w ords "an y  c a r r ie r  em ployed  by him  "

DOCUMENT C N -1 2 /C W /1  No 50 
'S w eden  am endm ent to  A r t ic l e  II A

Insert a fter "C onvention" in the f ir s t  line the fo llow ing w ords
" -------- in re sp e ct  o f nuclear incidents occu rr in g  in the cou rse  o f ca rr ia g e
o f nuclear m a t e r ia l -----" (drafting change only)

DOCUMENT C N -1 2 /C W /l No 51
Umted States o f  A m erica  am endm ent to A r tic le  II A  ' '

Add at end o f paragraph "and the certifica te  is  approved by the Instal
lation  State "

\

DOCUMENT C N -1 2 /C W /1  No 52
South A fr ica  amendment<to A r tic le  III, paragraph 1
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Substitute the follow ing "T h e / absolute liab ility  o f the operator fo r  nu
c lea r  damage in term s o f A rticle  II shall arise  upon proof that such damage 
has been caused by a nuclear incident "

DOCUMENT C N -12 /C W /1  No 53 N
Sweden am endm ent to A r tic le  III, paragraph 1

This paragraph  should be am ended to rea d  as fo llow s "L ia b ility  of 
the operator under this Convention for nuclear damage shall arise  ir re sp e c 
tive of fault on the part o f the op era tor-"

\
DOCUMENT CN- 1 2 /CW / 1, No 54
Umted States o f  A m erica  am endm ent to A r tic le  III, paragraph 1

Substitute the follow ing fo r  this paragraph "The liab ility  o f the op er
ator for nuclear dam age under A rtic le  II shall be absolute, upon p ro o f that 
such damage has been caused by a nuclear incident "

DOCUMENT C N -1 2 /C W /1  No 55
United Kingdom  am endm ent to A r t ic le  III, paragraph 2

Substitute the follow ing "W here the operator p roves that the nuclear 
damage resu lted  w holly or partly from  the fault o f the person  suffering the 
damage, the competent court m ay, if  its law so provides, reduce the amount 
o f com pensation recoverab le  in respect thereof " '

\

DOCUMENT C N -12 /C W /1  No 56
Umted States o f  A m erica  amendment to A r tic le  III paragraph 2

Add at the beginning of this paragraph the phrase "Subject to A rticle VIII, 
sub-paragraph (a) "

DOCUMENT C N -12 /C W /1  No 57
Argentina amendment to A r tic le  III, paragraph 3

R eplace the w ords "State w hose cou rt is  com petent" by "Installation  
State" If this is  not adopted em ploy  w ording used m  A rtic le  VIII of the 
B ru sse ls  Convention

DOCUMENT C N -1 2 /C W /1  No 58
Canada am endm ent to A r t ic l e  III, paragraph  3

D elete paragraph 3 o f this A rtic le  and substitute the fo llow in g  ' "No 
liab ility  under this Convention shall attach to an operator m resp ect of nu
c le a r  dam age cau sed  by a n uclear incident d ire c t ly  due to an act o f w ar, 
h ostilit ie s , c iv i l  w ar o r  in su rrection  "

i
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DOCUMENT C N -1 2 /C W /1  N os 59 and 60 
P hilipp in es am endm ents to A r t ic l e  III, paragraph  3

' Substitute "leg isla tion  o f the State whose court is  com petent" with "law 
of the com petent court "

Delete the words "o r  a grave national disaster of an exceptional charac
ter" appearing in this paragraph

DOCUMENT C N -12 /C W /1  i\ o6 1
South A frica  amendment to A rtic le  III, paragraph 3

•
Delete the words "with respect to a nuclear incident" in the second line, 

and re -w ord  as follow s "E xcept insofar as the legislation o f the State whose 
court is  com petent may provide, the operator shall not be exonerated from  
lia b ility  under this Convention fo r  nuclear dam age d ire ct ly  due to an act 
o f arm ed con flic t , invasion , c iv il w ar, in su rrection , or a grave national 
d isaster o f an exceptional ch a ra cter  "

DOCUMENT C N -1 2 /C W /1  No 62
Um ted Kingdom  am endm ent to A r t ic l e  III paragraph 3

Substitute the fo llow ing two paragraphs "3  No lia b ility  under this 
Convention shall attach to an operator in resp ect o f nuclear damage caused 
by a nuclear incident d ire ct ly  due to an act of w ar, h ostilit ies , c iv il w ar, 
revolution , reb e llion  o r  in su rrection

3 A E xcept in"so far as the law of the com petent Court may provide 
to the con trary  the operator shall not be liab le  fo r  nuclear damage caused 
by a nuclear incident d irectly  due to a grave natural d isaster o f an excep 
tional ch aracter "

DOCUMENT C N -1 2 /C W /1  No 63
Umted States o f  A m erica  am endm ent to A r tic le  III, paragraph 3 

D elete the phrase "g ra v e  natural d isa sters  o f an exceptional ch aracter  "

DOCUMENT C N -1 2 /C W /1  No 64^
United S ta tes o f  A m erica  am endm ent to A r t ic l e  III, paragraph  4 

D elete "b y  a nuclear incident o r "

DOCUMENT C N -1 2 /C W /1 No 65
P hilippines am endm ent to A r t ic l e  III, paragraph  5

On the second line o f sub-paragraph (b) between the com m a after "how 
ever" and the word "p rov id ed ,"  insert "sub ject to paragraph 2 of A rticle III"

\
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DOCUMENT C N -12 /C W /1  No 66
Sweden amendment to A rtic le  III paragraph 5

This p rov ision  should be amended to read  as-fo llow s "E xcept as r e 
gards the liab ility  o f any individual having'caused the damage by an act or 
om iss ion  done with intent to cause dam age, neither the op era tor  nor any 
other person  shall in cur liab ility  fo r  nuclear dam age
(a) to the nuclear installation itse lf or  to any property held by the operator 
o r  m his custody or under his con tro l m connection  with and at the site  o f 
his installation or (b) to the means etc (present te x t)--------US $------ m il l ion "

DOCUMENT C N -12 /C W /1  No 67
United Kmgdom amendment to A rtic le  III, paragraph 5

Substitute "(a ) to the nuclear installation itse lf  o r  to property  held by 
the operator or m his custody or under his control in connection with, and 
at the site of, his installation or "

DOCUMENT C N -12 /C W /1  No 68
Umted States o f  A m erica  am endm ent to A r tic le  III, paragraph  5

At the end o f this paragraph change the language " to  an amount le s s  
than US $ m illion " to "to  an amount le s s  than the amount established 
in con form ity  with A rtic le  IV , paragraph 1 "

DOCUMENT C N -1 2 /C W /1  Nos 69 and 70 
P hilippines am endm ent to A r tic le  IV , paragraph 1

\

The figure  o f US $20 m illion  as the m inim um  lim it  o f  lia b ility  
is  suggested

Add to the end o f the sentence the fo llow ing w ords '"notw ithstanding 
that the n u clear in cident m ay have resu lted  fr o m  any fault o r  n eg ligen ce  v 
o f  the op era tor  "

DOCUMENT C N -1 2 /C W /1  No 71
Um ted K ingdom  am endm ent to A r t ic l e  IV , paragraph  2 

D elete this p rov is ion

DOCUMENT C N -1 2 /C W /1  No 72
F ed era l R epu b lic  o f  G erm a n y am endm ent to A r t ic l e  V, paragraph  1

D elete the w ords "under the law o f the Installation State" at the begin
ning and the end o f second  phrase

DOCUMENT C N -1 2 /C W /1  No 73
N orw ay am endm ent to A r tic le  V, paragraph 1

26



402 CONFERENCE ON CIVIL LIABILITY FOR NUCLEAR DAMAGE

The fir s t  sentence should read  as fo llow s
"R ights o f com pensation fo r  nuclear damage under paragraphs 1, 2, 6 

and 7 o f A rtic le  II and rights o f re co u rse  under paragraph 2 o f A rtic le  VII 
shall be extinguished if  an action is  not brought within ten y ea rs  from  the 
date o f the nuclear incident "

DOCUMENT C N -1 2 /C W /1  No 74
P hilippines am endm ent to A r t ic l e  V, paragraph 1

R edraft this paragraph so as to read  as fo llow s
"R ights o f com pensation under this Convention shall be extinguished if  

an action is not brought within ten years from  the date of the nuclear incident 
If, how ever, under the law o f the Installation State the liability  o f the op er
ator is  covered  by insurance or other financial security  or State indem nifica
tion fo r  a p eriod  lon ger than ten y ea rs  righ ts o f com pensation  against the 
operator shall be extinguished only upon expiration o f the period  fo r  which 
his liab ility  is  so covered  under the law of the Installation State However, 
such extension  o f the extinction  p eriod  shall m  no ca se  a ffect the right o f 
com pensation under this Convention of any person  who has brought an action 
for lo s s  of life  o r  personal injury against the operator before  the expiry of 
the a foresa id  period  o f ten years "

DOCUMENT C N -1 2 /C W /1  No 75
N etherlands am endm ent to A r tic le  V, paragraph 2

Substitute the foUowing "W here nuclear damage is  caused by nuclear 
m ateria l which was stolen, los t , jettisoned or abandoned, the period  estab
lish ed  under paragraph  1 shaH be com puted  fro m  the date o f  the n uclear 
incident causing the nuclear damage, but the period shaH m  no case exceed 
a period  o f twenty years from  the date ot the thett, lo s s , je ttison  
o r  abandonment "

DOCUMENT C N -1 2 /C W /1  No 76
N orw ay am endm ent to A r tic le  V, paragraph 2

Paragraph 2 should read (as A rticle  V paragraph 2 o f the B russels Con
vention  on n uclear sh ips) "W h ere  n u clear  dam age is  cau sed  by n uclear 
m ateria l which was stolen, lo st , jettisoned o r  abandoned, the period  estab
lish ed  under paragraph  1 shaH be com puted  fr o m  the date o f  the n u clear  
incident causing the nuclear dam age, but the period  shaH in no case exceed 
a period of twenty years from  the date o f the theft, lo s s , jettison oi abandon
ment as the case may be "

DOCUMENT C N -12 /C W /1  No 77
Sweden amendment to A rtic le  V, paragraph 2

Insert after "m ateria l which" the w ords "a t the tim e o f the nuclear in
cident" (drafting change only)

26
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DOCUMENT C N -12 /C W /1  No 78
United S tates o f  A m erica  am endm ent to A r tic le  V, paragraph 2

This paragraph should be rev ised  to read "W here nuclear damage is 
caused by nuclear m aterial which was stolen, lost, jettisoned, or abandoned, 
the period  established under paragraph 1 shall be com puted from  the date 
o f the nuclear incident causing the nuclear dam age, but the period  shaH m 
no case  exceed  a p eriod  o f twenty y ea rs  fro m  the date o f the theft, lo s s ,  
jettison in g  o r  abandonm ent as the ca se  m ay b e"

DOCUMENT C N -1 2 /C W /1  No 79
United Kingdom  am endm ent to A r t ic l e  V, paragraph  4

Substitute the foUowmg "U nless the law o f the com petent Court other
w ise provides, any person  who claim s to have suffered nuclear damage and 
who has brought an action  fo r  com pensation  within the p e r io d  app licable  
under this A rticle  may amend his claim  to take into account any aggravation 
o f  the dam age, even a fter the exp iry  o f that p er iod , p rov id ed  fina l judg
m ent has not been entered "

DOCUMENT CN- 1 2 /C W / 1 No 80
United S tates o f  A m er ica  am endm ent to  A r t ic l e  V, paragraph  4

Delete "bring a new action before expiry of that period if  final judgment 
has already been entered, o r" _

DOCUMENT C N -12 /C W /1  No 81 
Denm ark amendment to A r tic le  V,

A new paragraph should be inserted , dealing with the ca ses  where 
A rticle  IX paragraph 3 (in) applies, c f the OEEC Convention A rticle 8 (b)

/
DOCUMENT C N -12/C W /1 No 82 
Argentina amendment to A r tic le  VI

Insert "P rov in ces" after "R epublics"
J

DOCUMENT C N -12/C W /1 No 83 
Philippm es amendment to A rtic le  VI

R edraft as foHows "H ow ever, nothing in paragraph 1 shaH requ ire  a 
C ontracting P arty  o r  any o f  its constituent su b d iv is ion s , such  as States, 
R epublics or Cantons, d irectly  operating as such a nuclear installation, to 
m aintain insurance o r  other financial secu rity  to c o v e r  th e ir  liabH ity  as 
op era tors  "

DOCUMENT C N -1 2 /C W /1  No 84
P hilipp ines am endm ent to A r t ic l e  VII, paragraph  1
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R edraft as follow s "W here prov isions o f national or public health in 
su ran ce , s o c ia l in su ran ce, s o c ia l se cu r ity , w ork m en 's  com pensation  o r  
occupational d isease com pensation system s include compensation for nuclear 
damage, rights of ben eficiaries of such system s to com pensation under this 
Convention shall not be im paired but only to the extent that the damage su f
fered  by them is not com pensated under these system s Rights o f recou rse  
by virtue of the aforem entioned system s shall be determ ined by the law of 
the Contracting Party in which such system s have been established, or the 
regulations o f the intergovernm ental organ ization  having established  such 
system s In no event shall the liability of the operator pursuant to A rticle IV 
be exceeded "

DOCUMENT C N -12 /C W /1  Nos 85 and 86
Umted States o f  A m erica  amendment to A r tic le  VII paragraph 1

R evise the prov iso  clause at the end of this paragraph to read provided 
that only the operator and persons under A rtic le  II, paragraph 6, shall be 
liable and provided, further, that the liab ility  of the operator and such p er
sons shall be su b ject to the conditions o f A rtic le -IV  arid A r t ic le  II, p ara 
graph 6 "

Add to end o f paragraph "N othing in this paragraph shall perm it the 
establishm ent o f p r io r  rights among cla im s "

DOCUMENT C N -1 2 /C W /l No 87
A rgentina am endm ent to A r t ic le  VII, paragraph 2

D elete paragraph 1

DOCUMENT C N -1 2 /C W /1  Nos 88 and 89 1
D en m ark  am endm ent to A r t ic l e  VII paragraph 2

Subparagraph (a)_of paragraph 2, 1st sen ten ce, should be rep la ced  by 
the fo llow ing " I f  a person  other than the op era tor  has paid com pensation  
fo r  nuclear damage under an International Convention or under the law o f a 
n on -con tra ctin g  State, such  p erson  sh a ll, up to the amount w hich  he has 
paid, and within the lim itation  established  pursuant to A rtic le  IV , have a 
right o f r e co u rs e  against the op era tor  lia b le  fo r  it hat dam age "

Add a new subparagraph "T he rights provided for in subparagraph (a) 
shall be extinguished accord in g  to the p rov is ion s  o f  paragraphs 1 and 2 o f 
A rtic le  V If a period  o f extinction o r  p rescrip tion  is established according 
to paragraph  3 o f  A rtic le  V , such  p er iod  m ay, in  r e s p e c t  o f  such  r ig h ts , 
not be com puted from  a date ea r lie r  than the date when the liab ility  o f such 
person  has been established by judgem ent or am icable settlem ent " >

DOCUMENT C N -1 2 /C W /1  Nos 90 and 91
F ed er a l R epu b lic  o f  G erm a n y  am endm ent to A r t i c l e  VII, pa ra grap h  2

The w ords "n on -con tra ctin g  P a rty " should be rep la ced  by "n on 
contracting  State" m  subparagraph (a)

D elete the w ords " in  this paragraph" m  subparagraph (c )

/
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DOCUMENT C N -/12 /C W /1  Nos 92 and 93 
N orw ay am endm ent to A r t ic l e  VII, paragraph 2

Paragraph 2 litra  (a) should read  as fo llow s " (a ) If a person , other 
than the opera tor, who is  a national o f or has his habitual resid en ce  m  the 
te rr ito ry  of a C ontracting State has paid com pensation  for nuclear damage 
under an international Convention re fe rred  to m A rticle  Z  o r  under the law 
o f a non-contracting State, such person shall, up to the amount which he has 
paid, have a right o f r e co u rs e  against the op era tor  to the extent that the 
operator would have been held liab le  for such damage m  an action fo r  com 
pensation against him  in a ccord a n ce  with this C onvention H ow ever, NO 
RIGHTS shaH be so  acqu ired  by any person  to the extent that the op era tor 
has a right o f re co u rse  or contribution against such person  under this Con
vention The law o f the com petent cou rt m ay su b ject the re c o u r s e  action 
to a particu lar extinction or p rescr ip tion  within the period s established  in 
o r  pursuant to A rtic le  V paragraph 1, 2 and 4 "

Add the foH owing as a new litra  (x) in paragraph  2 im m ed ia te ly  after 
litra  (a) " (x) W here a nuclear incident o c cu rs  in  the te r r ito r y  o f  a non
contracting State or nuclear damage is  suffered in such territory , any person 
who is  a national o f  o r  has habitual re s id e n ce  in the te r r ito r y  o f a 
C ontracting State, shaH have a right o f  r e c o u r s e  fo r  any sum  w hich  he is  
liab le  to pay in re sp e c t  o f such incident o r  dam age, within the lim itations 
o f amount and in tim e estabHshed in or pursuant to A rticle  IV and A rticle  V , 
against the operator, who, but for the provisions o f A rticle  I A , would have 
been liab le  in accord an ce  with this C onvention H ow ever, no righ ts shaH 
be so  acquired by any person  to the extent that the operator has o r , but for 
the prov isions o f A rtic le  I A , would have had a right o f re co u rse  o r  con tri
bution against such person  under this Convention The law o f the com petent' 
cou rt m ay su b ject the r e c o u r s e  action  to a p articu lar  extinction  o r  p r e s 
cr ip tion  within the p er iod s  estab lish ed  in o r  pursuant to A rtic le  V para
graphs 1, 2 and 4 "

DOCUMENT C N -1 2 /C W /1 No 94
United Kingdom  am endm ent to A r t ic l e  VII, paragraph  2 

D elete subparagraph (c)

DOCUMENT C N -1 2 /C W /1  No 95
United S ta tes o f  A m er ica  am endm ent to  A r t ic l e  VII, paragraph  2

\

R evise  the phrase "under an International C onvention" to read '"u n d er 
an International Convention not superseded by this Convention" in subpara
graph (a)

DOCUMENT C N -1 2 /C W /l No 96
Philippines am endm ent to A r tic le  VIII

Sub-paragraph (a) should be redrafted  as foHows "(a ) If the nuclear 
incident resu lts  from  an act o r  om iss ion  done with intent to cause damage

)
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o r  from  g ro ss  negligence provided , how ever, that there^ shall be no right 
o f re co u rse  i f  the act o r  om iss ion  o r  n eg ligence was done by a servant o r  
agent and the person  em ploying such servant or agent proves that he took all 
p rop er m easu res to prevent the dam age o r  that such servant or agent was 
acting outside the scop e  o f his em ploym ent o r  authority "

DOCUMENT C N -1 2 /C W /1  No 97 
Sweden am endm ent to A r t ic le  VIII

Add follow ing to subparagraph (c )
-------- (c a r r ie r 's  con tro l) and prov id ed  that, su b ject to the fo reg o in g

p rov ision s o f this A rtic le , r e co u rs e  against the c a r r ie r  m ay be e x e rc ise d  
only i f  and to the extent that the c a r r ie r , but fo r  the provisions o f paragraph
5 o f A rtic le  II, would have been lia b le  tow ards the person  su ffering the 
damage "

DOCUMENT C N -1 2 /C W /1 Nos 98 and 99 
Umted Kingdom  am endm ent to A r t ic l e  VIII

Add at the end o f  subparagraph (b) " in  w riting"
D elete subparagraph (c)

DOCUMENT C N -1 2 /C W /1  No 100
Umted States o f  A m erica  am endm ent to A r t ic le  VIII
\  v

D elete sub-paragraph  (c)

DOCUMENT C N -1 2 /C W /1  No 101
Canada am endm ent to A r t ic l e  IX , paragraph 1

D elete paragraph 1 and substitute the follow ing
"1  E xcep t as o th erw ise  p rov id ed  m  th is A r t ic le , ju r is d ic t io n  o v e r  

actions for com pensation for  nuclear damage under paragraphs 1, 2, 6 and 7 
' o f  A rticle  II shall lie  only with the courts o f the Contracting Party on whose 

te rr ito ry  nuclear damage has been sustained "

CN- 12/ CW / 1 No 102
N orw ay iamendment to A r tic le  IX , paragraph 1

Add the follow ing as a new second  sentence in paragraph 1_
"T h e  sam e applies to ju r isd ic t io n  o v e r  r e c o u r s e  actions under p a ra 

graph 2 o f A rtic le  VII "

DOCUMENT CN- 1 2 /C W / 1 No 103
Canada am endm ent to  A r t ic l e  IX , paragraph  2

D e le t e  p a r a g r a p h  2 and s u b s t itu te  th e  fo llo w in g



AMENDMENTS COMMITTEE OF THE WHOLE 407

"W here the nuclear damage has been sustained on the territory  o f m ore 
than one C ontracting Party o r , subject to A rtic le  I A , outside the territory  
o f  any C ontracting P arty , ju r isd ic tion  ov er  actions fo r  com pen sation  fo r  
nuclear damage shall lie  with the courts o f the Installation State o f the oper
ator liab le  " ~ ,

DOCUMENT C N -12 /C W /1  No 104
D enm ark am endment to A r tic le  IX, paragraph 2

In sert in  the secon d  lin e  b e fo re  the w ord  "o u ts id e "  the w ord  "e n t ir e ly "

DOCUMENT C N -1 2 /C W /1  No 105
A rgen tin a  am endm ent to A r t i c l e  IX  paragraph  3

D elete su b -p a ra gra p h  (in )

DOCUMENT C N -1 2 /C W /1  No 106
Canada am endm ent to A r t ic l e  IX , paragraph  3

D elete  su b -p a ra gra p h  (i ) and substitute the fo llow in g
" ( i ) with the cou rts o f that Installation State m  which the dam age was 

partly  sustained, o r "

DOCUMENT C N -1 2 /C W /1  No 107
P hilippines am endm ent to A r t ic le  IX , paragraph 3

Sub-paragraph (1 1 ) should be deleted
If the foregoing proposal is  adopted, the w ords "w ith ju risd iction  under 

sub-paragraph (n )" 'appearin g  on the firs t  line o f sub-paragraph (in ) should 
consequently be deleted The determ ination o f the State m ost c lose ly  con
nected to the m atters at issue may be le ft to the President of the Internation
al Court o f Justice or other o ffic ia l o r  authority agreed upon in each par
ticular case  by the Contracting P arties involved

DOCUMENT C N -12 /C W /1  No 108
Sweden am endm ent to A r tic le  IX  paragraph 3

1) Substitute the follow ing fo r  paragraph 3
"W here two o r  m ore  op era tors  are lia b le  fo r  nuclear dam age caused 

by a single nuclear incident, and under paragraph 2 ju r isd iction  would lie  
with the cou rts  o f  m o re  than one Insta llation  State, ju r is d ic t io n  sh a ll lie

(a) with the cou rts  o f that Insta llation  State w hich  is  d eterm in ed  by 
m utual agreem en t betw een the Insta llation  States con cern ed  o r

(b) if  within three months follow ing the nuclear incident no such agree
ment has been reach ed , with the\courts o f that Installation State, which at 
the request o f any o f the operators liable o r  of a Contracting Party con
cerned, is  determ ined by the P resident of the*International Court o f Justice 
to be the m ost c lose ly  connected to the m atters at issue
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2) Add the follow ing provision  as a new paragraph 4
"In cases re ferred  to in paragraph 3 of this A rticle  the Installation States 

concerned m ay by such mutual agreem ent as re fe rre d  to in sub-paragraph
(a) o f paragraph  3 determ ine that ju r is d ic t io n  sh a ll lie  with the cou rts  o f 
m ore  than one Installation  State, p rov ided  that in such  agreem ent are in 
cluded appropriate p rov is ion s  to ensure equitable apportionm ent and d is 
tribution o f the amounts available fo r  com pensation, specifically , in case the 
total amount o f  dam age ex ceed s  o r  is  lik e ly  to ex ceed  any am ount o f l ia 
b ility  a pp licab le  pursuant to A r t ic le  IV to any o f the o p e ra to rs  lia b le  "

/

DOCUMENT C N -1 2 /C W /1  No 109
United S ta tes o f  A m er ica  am endm ent to A r t i c l e  IX , pa ra grap h  3

D elete sub-paragraph (u ) and sub-paragraph (m ), and substitute a single 
sub-paragraph  (u ) as fo llow s " i f  there is  no such state o r  there is  m ore  
than one, with the cou rts o f the C ontracting P arty  w hich is  determ ined by 

to be the m ost c lo s e ly  connected  to the m atters at issu e  "

DOCUMENT C N -1 2 /C W /1  No 110
A rgentina  am endm ent to A r t ic l e  IX  paragraph  4

D elete the whole paragraph

DOCUMENT C N -1 2 /C W /1 No 111 3
South A fr ica  am endm ent to A r t ic l e  IX , paragraph  4

\

R ew ord as fo llow s
"T h e courts having ju risd iction  m ay take appropriate m easures to r e 

ce iv e  the testim ony o f  p arties  o r  w itn esses in the te r r ito r y  o f  other C on
tracting  P a rties  within which they re s id e , etc "

DOCUMENT C N -1 2 /C W /1  No 112
Umted Kingdom  am endm ent to A r t ic l e  IX , paragraph  4 

D elete this paragraph

DOCUMENT C N -1 2 /C W /1  No 113
Um ted S ta tes o f  A m er ica  am endm ent to A r t ic l e  IX , paragraph  4

/
R ev ise  this paragraph  to rea d  "T h e  cou rts  having ju r is d ic t io n  m ay 

take appropriate m easu res to obtain testim ony in the te r r ito ry  o f another 
C ontracting P arty  o f p arties  o r  w itn esses  re s id in g  th erein , i f  such  C on
tracting  P arty  does not ob ject , and m ay take any other fea sib le  m easu res 
to lighten the burden o f litigation  in such  situations "
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DOCUMENT C N -1 2 /C W /1  No 114 
N orw ay am endm ent to A r t ic l e  X

This A rtic le  should read  
"1  A final judgement, including a judgement by default, entered by a court 
having ju risd iction  under A rtic le  IX o f this Convention shall be recogn ized  
in the te r r ito r y  o f any other C ontracting  State within the lim ita tion  o f  the 
amount o f  lia b ility  estab lish ed  pursuant to A r t ic le  IV , ex cep t w h ere

(l) the judgem ent was obtained by o r  based on fraud, or
(11 ) the op era tor  was not given  a fa ir  opportunity to presen t h is case

2 A final judgem ent which is  recogn izab le  under paragraph 1 shall, upon 
being presented  fo r  execution  in  a ccord a n ce  with the fo rm a lit ies  requ ired  
by the law o f the Contracting State where execution is  sought, be enforceable 
as if  it w ere a judgement of a court o f that State
3 The m erits  o f a cla im  on which the judgem ent has been given  shall not 
be sub ject to further p roceed in gs
4 Notwithstanding the provisions o f paragraphs 2 and 3 o f this A rtic le , the 
court of the Installation State to which application fo r  the execution of a judge
m ent is  m ade, m ay suspend the execution , m  whole o r  in part until final 
judgement or other settlem ent has been given on all actions fo r  nuclear da
mage filed  against the operator with courts having ju risdiction  under A rticle
IX  o f this C onvention, i f  the cou rt o f execution  is  sa tis fied  that the total 
amount o f com pensation , w hich might be awarded by judgem ents based  on 
such  action s, is  lik e ly  to ex ceed  the lim ita tion  o f the amount o f lia b ility  
establish ed  pursuant to A r t ic le  IV "

DOCUMENT C N -1 2 /C W /1  ^No 115 
P hilipp in es am endm ent to A r t ic l e  X

This A rt ic le  should read  ,
" 1 A judgement entered by a court having ju risd iction  under the provisions 
o f  this C onvention, when final and execu tory  under the law o f the State o f 
such C ourt, shall be re cog n ized  m  the te r r ito r y  o f  any other C ontracting 
State and shall be en forceable  to the sam e extent as i f  it w ere a judgement 
o f a court o f such State upon com pliance with the form alities required by the 
law of the Contracting State where enforcem ent is  sought
2 The m erits  o f  the ca se  on w hich a final judgem ent w hich is  entitled to 
recogn ition  as h erein  provided  has been  ren dered  shall not be the sub ject 
o f  further p roceed in gs , except i '
(a) w here the judgem ent was obtained by  fraud o r
(b) the operator was not given adequate notice and opportunity to defend or 

the cla im ant was not g iven  fa ir  opportun ity  to p resen t h is c a s e  "

DOCUMENT C N -1 2 /C W /1  No 116 
U m ted K ingdom  am endm ent to  A r t ic l e  X

The fo llow in g  is  p rop osed  s
" 1 A final judgement entered by a Court having jurisdiction  under this Con-
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vention shall be recogn ized  in the te rr ito ry  o f  any other Contracting State, 
except
(1 ) w here the judgem ent was obtained by fraud, o r

(1 1 ) where the operator was not given a fa ir  opportunity to present his case
2 A  final judgem ent which is  recog n ized  shall, upon being presented  fo r  
en forcem ent in a ccordan ce  with the fo rm a lit ie s  requ ired  by the law o f the 
Contracting State where enforcem ent is  sought, be en forceable as i f  it w ere 
a judgement o f a Court o f that State
3 The m erits  o f  a cla im  on which the judgem ent has been given shall not 
be sub ject to further proceed in gs "

*

DOCUMENT C N -1 2 /C W /1  No 117 
United S tates o f  A m erica  am endm ent to A r t ic le  X I

R evise this A rticle  to read as follow s "T h is Convention shall be applied 
without any d iscrim ination  based upon nationality, dom icile  o r  residen ce  "

D O CU M EN T/C N -12/CW /1 No 118 
Argentina am endm ent to A r tic le  X II *

D elete "a s  an operator liab le"

DOCUMENT C N -12 /C W /1  No 119 
Philippines am endm ent to A r tic le  XII

R edraft as follow s
"If any action is  brought against a Contracting State as an operator liable 

under this Convention o r  fo r  its  resp on sib ility  to p rov ide indem nity under 
paragraph 1 o f A rticle  VI, such Contracting State may not invoke any ju r is 
dictional or sovereign  im munities before  the court competent pursuant to this 
Convention, except m  respect o f m easures o f execution "

DOCUMENT C N -12 /C W /1  No 120 
Umted Kingdom amendment to A rtic le  XII

Substitute the following
"W here an action is brought against a Contracting State as an operator 

liab le  under this C onvention, the C ontracting State shall w aive any ju r is 
d ictional im m unities it m ay en joy b e fo re  the cou rt com petent pursuant to 
A r t ic le  IX , the w aiver shall not, h ow ever, extend to any m ea su re  o f  
execu tion  "

DOCUMENT C N -1 2 /C W /1  No 121
United S ta tes o f  A m er ica  am endm ent to A r t ic l e  X II

/

See also docu m en t C N -1 2 /C W /1 1 4
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R evise this A rtic le  to read " i f  any action is  brought against an operator 
liable under this Convention, such operator may not invoke any jurisdictional 
im m unities under ru les o f national o r  international law b e fore  the court 
com petent pursuant to A r t ic le  IX, excep t in re sp e c t  o f m e a su re s  of 
execu tion  "

DOCUMENT C N -1 2 /C W /1  No 122
D en m a rk  P ro p o sa l to  add a n ew  a r t i c le  a fte r  A r t i c l e  XIII

Add a new article  after A rticle  XHI " i f  the damage caused by a nuclear 
incident w ill or  is  likely  to exceed  the lim it established pursuant to A rticle  
IV, and the Contracting Party whose courts have jurisdiction  under A rticle  IX 
is  not the InstaUation State, the Contracting P arty whose courts have ju r is 
diction shaU take steps to ensure an equitable distribution of the funds avail
ab le , unless oth erw ise  prov ided  fo r  in an agreem en t with the InstaHation 
State" ’

DOCUMENT C N -1 2 /C W /1  No 123*
F ed er a l R epu b lic  o f  G erm any P ro p o sa l to add a n ew  a r tic le  (XIV  A )

J
Add a new a rtic le  (XIV A)

"1  In so far as com pensation fo r  nuclear damage involves public funds and 
is  in ex cess  o f the amount o f r e fe r r e d  to in para 1 o f A rtic le  IV , any 
m ea su res  to in cre a se  the amount o f com pen sation  under th is C onvention 
m ay be provided fo r  and applied under conditions which m ay derogate from  
the prov isions o f this Convention
"2  W here ju risd iction  wiU He with the courts o f a Contracting Party other 
than the Installation State, the InstaUation State shall not be bound to make 
available public funds pursuant to para 1 o f A rtic le  VI in o rd e r  to ensure 
com pensation  in e x ce ss  o f the amount r e fe r r e d  to m  para 1 o f A r t ic le  IV 
fo r  dam age su ffered  outside the te r r ito r ie s  o f the C ontracting  P a rtie s  by 
persons other than nationals o f  the Contracting P a rties , unless the amount 
o f com pensation has been increased  with the consent of the Installation State 
"3  In the case  re fe rre d  to in para 1 and 2, any ob liga tion 'o f the operator 
to pay com pensation in excess  o f the amount re ferred  to in para 1 of A rticle
IV shaU becom e  en forceab le  on ly i f  and to the extent that the public funds 
n ecessa ry  to co v e r  his lia b ility  are e ffective ly , m ade available "

i

DOCUMENT C N -1 2 /C W /1  No 124 
P hilipp in es p rop osa l to add a n ew  a r tic le

Add a new a rtic le  
" A rtic le  J

"1  Nothing in this Convention shaU prevent any C ontracting  P arty  from  
adopting such m easu res as it con s id ers  des irab le  to prov ide additional

*  See also docu m en t CN 1 2 /C W /9 7 /R e v  2
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com pensation in  resp ect o f nuclear damage caused by nuclear incidents o c 
curring in its te rr ito ry
"2  If any such m easures are adopted by any C ontracting P arty , the addi
tional com pensation  shall be m ade available without d iscrim in ation  except 
in so far as such com pensation includes benefits deriving from  national health 
insurance, soc ia l security , w orkm en's com pensation or occupational disease 
com pensation system s "

DOCUMENT C N -12 /C W /1  No 125 
Sweden amendment to A r tic le  X V

N um ber the p resen t p rov is ion  paragraph  1, and add the fo llow in g  as 
paragraph  2 ■

"A n y  C ontracting  P arty  entering in to 'an  agreem en t on ju r isd ic tion a l 
com petence under paragraphs 3 o r  4 o f A rtic le  IX  shall forthw ith furn ish  
to the D ire cto r  G eneral fo r  in form ation  and fo r  d issem ination  to the other 
Contracting P arties  cop ies  o f such agreem ent "

DOCUMENT C N -12 /C W /1  No 126
United Kingdom  P ro p o sed  a r tic le  on the te r r i to r ia l  application  o f  the  

C onvention '

The follow ing artic le  on the te rr ito r ia l application o f the Convention is  
proposed
" 1 This Convention shall apply to the m etropolitan  te rr ito r ie s  o f the Con
tracting P arties ‘ '
"2  Any S ignatory o r  C ontracting P arty  m ay, at the tim e o f  signature or 
ra tifica tion  o f  o r  a cce ss io n  to this C onvention o r  at any la ter  tim e, notify 
the D ire c to r  G eneral o f  the International A tom ic E n ergy  A gen cy  that this 
Convention shall apply to those o f its t e r r ito r ie s /in c lu d in g  the te rr ito r ie s  
fo r  whose international relations it is  respon sib le , to which this Convention 
is  not applicable in a ccord a n ce  with paragraph 1 o f this A rtic le  and which 
are m entioned in the notification  Any such notification  m ay in re sp e ct  o f 
any territory  o r  te rr ito r ie s  mentioned therein be withdrawn by giving twelve 
m onths' n otice  to that e ffe c t  to the D ir e c to r  G en era l o f  the International 
A tom ic E n ergy  A gen cy  1
"3  Any te r r ito r ie s  o f a C ontracting P arty , including the te r r ito r ie s  fo r  
whose international relations it is  responsible, to which this Convention does 
not apply shall be rega rd ed  fo r  the purpose o f  th is C onvention  as being  a 
te r r ito r y  o f  a n on -con tra ctin g  State "

DOCUMENT C N -1 2 /C W /2  26 A p n l l9 6 3  O rig in a l F ren ch
P ra n ce  am endm ent to  A r t ic l e  IV

1 Insert a new paragraph  betw een paragraphs 1 and 2
"Any^Contractmg P arty may take such m easures as it deem s necessary  

with a view  to in creasin g  the amount o f the com pensation  that ls .sp e c if ie d  
in this Convention
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"In so far  as com pen sation  fo r  dam age in volved  public funds and is  in 
excess  of the minimum amount o f m illion  dollars provided for  in Para
graph 1 any such m easu res in w hatever fo rm  m ay be applied under con 
ditions which derogate from  the p rov is ion s  o f this C onvention "
2 Add a new paragraph  4

"No one shall be entitled to  cla im  com pensation  fo r  damage caused by 
a nuclear incident under m ore than one convention relating to c iv il liability  
m  connection with nuclear energy "

DOCUMENT C N -1 2 /C W /3  26 A pril 1963 O riginal French
F ra n ce  P rop osa l to add new a r tic le  betw een  A r t ic l e s  VI and VII

Within the lim its laid  down in this Convention the law of the Competent 
C ourt shall be the law applied m  determ in ing the nature fo rm  and extent 
o f com pensation  and ensuring its equitable d istribu tion

DOCUMENT C N -1 2 /C W /4  26 A pril 1963 O rig in a l E nglish
United States o f A m e rica  P rop osa l con cern in g  E xecution  of Judgem ents 

(A rtic le  X)

"1 A final judgement entered by a court having ju risdiction  under A rticle  IX 
shall be recogn ized  in the te r r ito ry  o f any other C ontracting State except 
where the judgem ent is  not in a ccord  with fundamental standards o f ju stice  
"2 A final judgem ent which is  entitled to  recog n ition  shall upon bem g 
presented  fo r  en forcem ent in a ccord a n ce  with the fo rm a lit ie s  requ ired  by 
the law of the Contracting State where enforcem ent is  sought be enforceable 
to  the sam e extent as i f  it w ere  a judgem ent o f a cou rt o f that State 
"3 The m erits  of a cla im  on which the judgement has been given shall not 
be subject to further proceedings "

DOCUMENT C N -1 2 /C W /5  26 A pril 1963 O riginal English
United S tates o f  A m erica  P roposa l to add new a r tic le  (Relation with other

in tern a tion a l A g reem en ts )*  1
i

\

"1 A s betw een States which ra tify  th is C onvention o r  a cce d e  to  it, this 
Convention shall supersede any international convention o r  agreem ent be
tw een these States w hich is  m  fo r c e  open fo r  signature ra tifica tion  o r  
a ccess ion  at the date on which this Convention is  opened fo r  signature, but 
only to the extent that such convention o r  agreem ent is  in con flict with the 
Convention provided how ever that this shall not apply to the P a r is  Con
vention o f July 29 1960 on T hird  P a rty  L iab ility  in the F ie ld  o f N uclear
E nergy  and the supplem entary B ru sse ls  C onvention o f January 31, 1963 
"2 Nothing in this A rtic le  shall affect the obligations of Contracting States 
to non-con tractin g  States a ris in g  under any international convention or 
agreem ent "

*  Revised by docum ent CN 1 2 /C W /7 1
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DOCUMENT C N -1 2 /C W /6  and Add 1 26 A p ril 1963 O rig in a l E nglish
United S tates o f  A m er ica  am endm ent to  A r t ic l e  X I

Add a new paragraph 2 to A rt ic le  XI
"Nothing in paragraph 1 shall preclude a Contracting State from  applying 

the Convention so le ly  to a c la im , whether fo r  com pensation  o r  otherw ise 
to which a foreign  national is a party provided however that a foreign  c la i
mant who has a cla im  fo r  com pensation  fo r  nuclear dam age shall have the 
option to pursue his cla im  against a national of such Contracting State under 
its law and prov ided  such law  a ssu res  the n e ce ssa ry  funds fo r  the s a t is 
faction  o f a ll c la im s fo r  nuclear dam age to the extent that the y ield  o f in 
surance o r  financia l secu rity  is  inadequate "

\
OUTLINE OF PRINCIPLES

1 An Installation State m ay apply its  own national law to a cla im  arisin g  
from  an incident occu rrin g  in its te rr ito ry  if  its own nationals are the only 
parties to such claim
2 If an Installation State ex erc ises  this option, that State must ensure that 
the n ecessary  funds are available fo r  the satisfaction of claim s up to at least 
an amount equivalent to the amount which the Installation State establishes 
under the Convention and to the extent that the y ie ld  of insurance o r  other 
financial insurance is  inadequate But the Installation State need make no 
p ro v is io n  fo r  dam ages to o n -s ite  p rop erty  o r  to m eans o f tra n sp ort
3 If an Installation State exerc ises  this option that State must give a nation
al of another Contracting State an election  to pursue his claim  under nation
al law or under the Convention

DOCUMENT C N -12 /C W /7* 26 A pril 1963 Original English
United S tates o f  A m er ica  P rop osa l to add new a r tic le  (Continuation o f  

P ro tec tio n )

"Notwithstanding the term ination of this, Convention o r  the term ination
o f its app lica tion  to any C ontracting  State pursuant to A r t i c l e ---------- , the
p rov is ion s  o f th is C onvention shall continue to apply
(a) with resp ect to any nuclear incident occu rr in g  be fore  such term ination 
and in volv ing such  Installation  State o r  any op e ra to r  within its  te r r ito r y , 
and
(b) with resp ect to and fo r  the life  of, any nuclear installation  as defined

3 r~ in A rtic le  I, paragraph 5 (a) o r  (b), which was licen sed  by o r  begun m  such
Insta llation  State during the p er iod  o f the duration  o f th is C onvention  "

DOCUMENT C N -1 2 /C W /8 , 26 A p r il 1963 O rig in a l E ng lish "
U m ted S ta tes o f  A m e r ic a  P r o p o s a ls  f o r  F inal C la u ses

-C

\ /  S ee  also d ocu m en t C N -1 2 /1 9
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The United States p rop osa ls  appearing in docum ent C N -1 2 /2  a re  sub
m itted as p rop osa ls  to the C onference *

DOCUMENT C N -1 2 /C W /9  26 A pril 1963 O rig inal E nglish
Um ted S tates o f  A m er ica  am endm ent to A r t ic l e  I

1 Paragraph  5 (a) Substitute the fo llow ing
"(a ) any n uclear re a c to r  other than one with which a m eans o f sea  o r  a ir  
transport is  equipped fo r  use as a sou rce  of pow er whether fo r  propulsion  
th ereof o r  fo r  any other p u rp ose"
2 Paragraph 9 Add at end o f last sentence
"and if  not so  included  no com p en sation  th e re fo r  sh a ll be perm itted  "

DOCUM ENT C N -1 2 /C W /1 0  26 A p r il 1963 O rig in a l E n g lish
United S ta tes  o f  A m e r ic a  am en d m en t to  A r t i c l e  II  **

1 P aragrap h  1 Substitute the fo llow in g
"Subject to the p rov is ion s  o f A r t ic le  IA  the op e ra to r  shall be liab le  

fo r  any n uclear dam age cau sed  by a n u clear incident
(a) In h is n uclear insta llation
(b) Involving n uclear m ateria l com ing  fr o m  o r  orig inating  in his nuclear 
insta llation  and o ccu rr in g

(l) before liab ility  with regard to nuclear incidents caused by such m aterial 
has been assum ed pursuant to the exp ress  term s o f a con tract in 
writing by the operator o f another nuclear installation  or 

(11 ) in the absence o f such exp ress  term s be fore  such operator has taken 
charge of the nuclear m ateria l or 

(i ll)  be fore  the nuclear m ateria l is  taken m charge by the op era tor  o f any 
nuclear re a c to r  with w hich a m eans o f tran sport is  equipped fo r  use 
as a sou rce  o f pow er whether fo r  propu lsion  thereof o r  fo r  any other 
purpose o r  7

( i v ) except as provided in sub-paragraph (in ) be fore  the nuclear m aterial 
is  unloaded from  the m eans of transport by which it has arrived  in the 
te r r ito r y  o f a n on -con tra ctin g  P a rty  i f  it has been  sent to a p erson  
within the te r r ito r y  o f that n on -con tra ctin g  P a rty

(c) Involving nuclear m aterial sent to his nuclear installation and occurring
(I) after liab ility  with regard  to nuclear incidents caused by such m aterial 

has been assum ed by him  from  the operator of another nuclear instal
lation  pursuant to the ex p ress  term s o f a con tract in w riting with that 
op era tor  o r

(II) in the absence o f such exp ress  term s after he has taken charge of the 
nuclear m ateria l or

(u i)  a fter he has taken ch arge o f the n u clear  m a ter ia l fr o m  the op era tor  
o f any n u clear  r e a c to r  with w hich a m eans o f tra n sp ort is  equipped 
fo r  use as sou rce  o f pow er whether fo r  propu lsion  th ereof o r  fo r  any 
other purpose o r

See document CN 12/2 (Basic Proposal) above
Paragraph 1 revised by document CN 12/CW /16 see also document CN 12/CW /86
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( i v ) except as p rov id ed  in su b -p aragrap h  (11 1) a fter  the n u clear m a teria l 
is  loaded  on the m eans of transport by which it is  to be ca rr ie d  from  
the t e r r ito r y  o f a n on -con tra ctin g  P a rty , i f  it has been  sent fr o m  a 
person within the territory  of that non-contracting Party to the operator 
under a contract with him "

2 Paragraph 3 Substitute the following
"W here n uclear dam age is  attributable to m ore  than one op era tor  and 

and dam age attributable to each  op era tor  is  not reason ab ly  separab le  the 
op e ra to rs  in volved  sh a ll be jo in tly  and s e v e r a lly  lia b le  f o r  such  dam age 
W here either separate lia b ility  o r  jo in t and se v e ra l lia b ility  o f m ore  than 
one operator a r ise s  from  a nuclear incident occu rr in g  in the cou rse  of ca r 
n a g e  on one and the sam e means of transport or located in one and the same 
p lace  o f stora ge  incidental to  ca rr ia g e  the tota l lia b ility  o f a ll op era to rs  
shall not exceed  the highest individual amount applicable pursuant to A rti
c le  IV In a ll ca se s  fa llin g  under this paragraph lia b ility  o f one op era tor  
sh a ll not exceed  the amount applicable with re sp e ct  to him  pursuant to 
A rtic le  IV "
3 Add new paragraph between present paragraph 3 and 4 to read as follow s

"Subject to the p rov is ion s  o f paragraph 3, m  ca se  o f joint and sev era l 
liab ility  each operator shall have a right of contribution against the others 
in proportion  to the fault attaching to each o f them W here the c ircu m stances 
are such  that the d egree  o f fault cannot be apportioned  the tota l lia b ility  
shall be borne in equal parts In either case contribution shall be computed 
upon the basis o f the minimum amount established by A rticle  IV paragraph 1 
and not upon the b a s is  o f any h igher amount w hich m ay be esta b lish ed  by 
national law  "

J
DOCUMENT C N -1 2 /C W /1 1  (in clu din g  co r r e c t io n ) 26 A p r il  1963 

O rig in a l E nglish  i
United S ta tes o f  A m e r ic a  am endm ent to  A r t i c l e  III

1 P aragrap h  2 Substitute the fo llow in g
"If the operator proves that nuclear damage resulted wholly or partially 

from  an act o r  om ission  with intent to cause damage by the person who suf
fe red  the dam age the com petent cou rt shall exonerate the op era tor  from  
his liab ility  to  such p erson  " '
2 P aragraph  5 (a) R evise  to read  as fo llow s

i "(a) to the nuclear installation  itse lf on the s ite  o f which the nuclear 
incident o ccu rs  o r  to any p rop erty  on that site which is  used o r  to be used 
m  connection  with that installation  " '

DOCUMENT C N -12 /C W /l2 26 A pril 1963 O rig inal English
United S tates o f  A m er ica  am endm ent to A r t ic l e  I V *

1 Paragraph 2 Substitute the fo llow ing
"Any C ontracting P arty  on w hose te r r ito ry  there is  a nuclear in sta l

lation  m ay subject the transit o f n uclear m ateria l through its  te r r ito ry  o r

See also docum ent C N -1 2 /C W /9 0
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x

entry on its te r r ito r y  to the condition  that any lim it o f lia b ility  in resp ect 
of such m ateria l be in creased  if it con sid ers  that such lim it does not ade
quately co v e r  the r isk s  of a nuclear incident involving such m ateria l in the 
course of its transit through its territory  or entry on its territory  provided 
that if such Contracting Party has established a lim it pursuant to paragraph 1 
this lim it shall not be exceeded "
2 Add follow ing new' sentence at end of provision

"The prov isions of this paragraph are without pre ju d ice  to such rights 
as may exist under international law o r  agreem ent with resp ect to innocent 
passage entry in ca ses  of urgent d istress  and overflight "
3 Add a new paragraph after the paragraph 3 as follow s

"If a Contracting P arty  takes m easures to establish  a lim it o f liab ility  
in e x ce ss  o f the amount sp ecified  m  paragraph 1 such m ea su res  m ay not 
be applied under conditions which derogate from  the provisions of this Con
vention except that the nationals of such Contracting Party who have claim s 
fo r  nuclear damage m ay be granted a preferen ce  to participate in any addi
tional com pensation  which is provided out of its public funds "
4 Add at end of A rtic le  IV a new paragraph as follow s

"T he United States doU ar r e fe r r e d  to in paragraph  1 o f A r t ic le  IV is  
equivalent to 0 86671 g ra m m es o f fine gold  being the value o f the United 
States d ollar d eclared  to the International M onetary Fund on 18 D ecem ber 
1946 " ^

DOCUMENT C N -1 2 /C W /1 3  26 A pril 1963 O riginal English
Umted S tates o f  A m er ica  am endm ent to A r t ic le  IX  paragraph 3

Substitute the follow ing
"W here two o r  m ore  op era tors  are jo in tly  lia b le  fo r  nuclear dam age 

and under paragraph 2 ju r isd iction  would be with the cou rts  of m ore  than 
one InstaHation State and there is a reasonable likelihood that the total 
amount o f dam age ex ceed s  the amount o f lia b ility  a pp licab le  pursuant to 
A rticle  IV to any of the operators liable ju risd iction  shaU be with the court 
f the Installation State which is  determ ined by the to be the m ost closely  

connected to the m atters at issue Such determ ination shaU be made by 
at the request o f one of the Installation States concerned  and upon a proper 
showing that such reasonable likelihood  ex ists  " i

DOCUMENT C N -1 2 /C W /1 4  29 A pril 1963 O riginal French  
B elgium  P ro p o sa l to add a new  a r tic le  (R elation  with O th er International 

A g reem en ts )

"The present Convention shall not m odify previous regional conventions 
having the sam e ob je ct  and a ccord in g ly  applying only to the nations which 
have concluded  them  in th e ir  re la tion s with one another "

DOCUMENT C N -1 2 /C W /1 5  29 A p ril 1963 O rig in a l F ren ch
B elgium  P ro p o sa l to add n ew  a r tic le  (S ettlem en t o f  D isp u tes)

"Any dispute between two o r  m ore Contracting P arties  in regard  to the 
interpretation o r  application of this Convention shall in default of a solution
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by agreem ent, be submitted at the request of an interested Contracting Party 
to the International Court at The Hague "

DOCUMENT C N -12 /C W /16  29 A pril 1963 Original French 
Belgium  am endm ent to A r tic le  I

Delete paragraph 10

DOCUMENT C N -12 /C W /17  29 A pril 1963 Original French
B elgium  am endm ents to A r tic le  II

1 Delete all o f paragraphs 1 (b)(i) and 1 (c)(i)
2 In paragraphs 1 (b )(n ) and 1 (c ) (n ) , delete the w ords " o r  in the absence
o f such exp ress te rm s "  ^
3 '  Delete paragraph 6 _

DOCUMENT C N -1 2 /C W /1 8  and R ev 1 2 M ay 1963, O rig in a l F ren ch
B elg iu m  am en d m en ts to A r t ic l e  III

'1 D elete  paragraph  2
2 P aragrap h  5

R ep lace  the ex istin g  text by the fo llow in g  
"N o lia b ility  shall a r is e  under th is C onvention fo r  n u clear  dam age —
(a) to property held by the operator which is  in his care or under his control 
on the site of the installation and relates to the operation of the installation
(b) to the m eans o f transport upon which the nuclear m ateria ls  con cern ed  
are at the tim e o f the nucleai incident "
i '
DOCUMENT C N -1 2 /C W /1 9  and C o r r  1 29 A p ril 1963 O rig in a l F ren ch
B elg iu m  am endm ent to A r t ic l e  IV  paragraph  1

R eplace  the p rop osed  text by the fo llow in g
"(a) The total com pensation  payable m resp ect o f dam age caused by a 
nuclear incident shall not exceed  the m aximum liab ility  laid down under the 
term s of this A rtic le  >
"(b) The maxim um  liab ility  o f the operator fo r  damage caused by a nuclear 
incident shall be fixed at US $15 m illion  N evertheless a greater o r  le sser  
amount m ay be fixed  by the leg is la tion  of a Contracting P arty  provided the 
operator can obtain the insurance o r  other financial security  required under 
A rtic le  VI but the amount so fixed  shall not in any case be le s s  than US $5

i m illion  i The amounts re fe rre d  to in this paragraph m ay be converted  into 
national cu rren cie s  m  round figu res "

DOCUMENT C N -1 2 /C W /2 0  and R ev 1 2 M ay 1963 O rig in a l F ren ch
B elg iu m  am en d m en ts  to  A r t i c l e  V

1 P aragrap h  3 R ep lace  the w ord s  "th ree  y e a r s "  by "tw o y e a r s "
2 P aragraph  4 D elete the phrase " if  final judgem ent has a lready
been 1 entered, " 1 '
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DOCUMENT C N -1 2 /C W /2 1  29 A p ril 1963 O rig in a l F rench
B elgium  am en d m en ts to A r t ic l e  VI

1 D elete paragraph  2
2 Add the fo llow in g  new paragraph

"The in su rer o r  any other person  who has provided  financial secu rity  
m ay not suspend the insurance o r  financial secu rity  provided fo r  m  para
graph 1 o f the p resen t A r t ic le  o r  term inate it without g iv ing  at le a s t  two 
m onths' notice in writing to the com petent public authority o r  m so  far as 
the said insurance o r  other financial secu rity  con cern s  the transport of 
n uclear m ateria ls , during the duration of such transport "

DOCUMENT C N -1 2 /C W /2 2  29 A pril 1963 O rig inal French
B elgium  am endm ents to A r t ic l e  VIII

i
R eplace sub-paragraph  (a) by the follow ing
"(a) If the damage resu lts from  an act o r  om ission  when there is  an intent
to cause dam age against the individual who has a cted  o r  has om itted  to
act with such intent "

DOCUM ENT C N -1 2 /C W /2 3  and C o r r  1 29 A p r il 1963 O rig in a l F ren ch  
B elg iu m  am en d m en ts  to  A r t i c l e  IX

1 P aragraph  1
R ep lace  the ex istin g  text by the fo llow in g

"Except as otherw ise provided in this A rticle  ju risdiction  over actions 
fo r  com pensation fo r  nuclear damage under paragraphs 1 2  6 and 7 of A rti
c le  II shall lie  only with the courts o f the C ontracting P arty  where the in
stallation of the respon sib le  operator is  situated

"In the case of a nuclear incident occurring  during transport the courts 
having ju r isd ic tion  in virtue o f the leg is la tion  o f the C ontracting P a rty  on 
w hose te r r ito r y  the n uclear m a ter ia ls  in question  w ere  at the tim e o f the 
incident shall alone have ju risd iction  subject to the provisions of paragraph
2 of this A rticle  "
2 Paragraph 3
Replace the existing text by the follow ing

"If in v irtue o f paragraphs 1 and 2 of this A r t ic le  the cou rts  o f m ore 
than one C ontracting P arty  have ju risd iction  ju r isd iction  shall l ie , in the 
case  o f a nuclear incident occu rr in g  during the transport o f nuclear 
m ateria ls ,

(i ) with the cou rts  having ju risd iction , in virtue of the lo ca l le g is la 
tion at the p lace m the te rr ito ry  of the Contracting P arty  where the means 
o f transport on which the nuclear m ateria ls con cern ed  w ere at the tim e of ( 
the nuclear incident is  re g is te re d  provided  that th ese cou rts  have ju r is 
d iction  in v irtue  o f paragraph 1 o f th is A rtic le , o r  - '

(1 1 ) in default o f such cou rt with the court designated at the request 
o f  an interested/C ontracting P arty  by the court re fe rred  to in A rtic le  "
3 Add the follow ing new paragraph 5

"T he law o f the com petent cou rt shall apply to a ll m atters  both su b - _ 
stantive and p roced u ra l not e x p re s s ly  govern ed  by th is C onvention  "
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DOCUMENT C N -1 2 /C W /2 4  29 A p r il 1963 O rig in a l E ng lish
A u str ia  am endm ent to A r t ic l e  I  A

Replace the w ords "unless the law of the Installation State so p rov ides" 
by the w ords "u n less  the law  o f the com petent co u rt  so  p r o v id e s "

DOCUMENT C N -1 2 /C W /2 5  29 A p r il 1963 O rig in a l E nglish
A u str ia  a m en d m en ts to  A r t ic l e  II

1 P a ra gra p h  1(b) (l) and ( c ) ( i )
Replace the w ords "pursuant to the express term s of a contract m 

w ritin g " 1 by the w ords "in  a cco rd a n ce  with the cond itions fixed  by the In
sta llation  State"
2 P aragraph  2

D elete the w ords "at h is request and with the consent o f the op era tor  
con cern ed"
3 P aragraph  3 1

D elete the w ords "and the dam age attributable to each op era tor is  not 
reasonably  sep arab le"

DOCUMENT C N -1 2 /C W /2 6 , 29 A pril 1963 O rig inal English  
A ustria  am endm ents to A r t ic le  III

1 P aragraph  1
D elete the w ords "upon p ro o f that such dam age has been caused by a 

nuclear in ciden t"
2 P aragraph  2

Insert the w ords "and if  it is  established that the person  su ffering the 
dam age has caused nuclear dam age with the intent to cause dam age o r  by 
g ro ss  n eg ligen ce" a fter the w ords "p erson  su fferin g  the dam age"
3 -P aragraph  4

The w ord  "o m is s io n "  in  the sixth  line is  to be re p la ce d  by the w ord  
"e m is s io n "

DOCUMENT C N -1 2 /C W /2 7  29 A p r il 1963 O rig in a l E nglish
A u str ia  am en d m en ts to A r t ic l e  V

1 D elete paragraph  2
2 '  P aragraph  4 v

The e x p re ss io n  "fin a l ju dgem en t" should be rep la ced  by "judgem ent 
en forcea b le  under the law  applied by the com petent c o u rt"

DOCUMENT C N -1 2 /C W /2 8  29 A p r il 1963 O rig in a l E nglish
A u stria  am endm ent to A r t ic l e  IX  paragraph  1

D e le te  th e  w o r d s  " f o V  c o m p e n s a t io n "



DOCUMENT C N -1 2 /C W /2 9  29 A p ril 1963 O rig in a l E nglish
A u str ia  am endm ent to A r t ic l e  XU

D elete the w ords "excep t in re sp e c t  o f m ea su res  o f execu tion "

DOCUMENT C N -1 2 /C W /3 0 , 29 A p ril 1963, O rig in a l E nglish  
B ra z il am endm ent to  A r t ic l e  I

The Governm ent of B razil fee ls  that the concept of N uclear Fusion 
should be em bodied in the convention A ppropriate amendments to the text 
o f the convention  would have to  be adopted p a rticu la r ly  with re g a rd  to 
A r t ic le  I

DOCUMENT C N -1 2 /C W /3 1  and R ev 1 29 A p r il 1963 O rig in a l E nglish
B ra z il P ro p o sa l to add n ew  a r tic le

Add a new a r tic le  reading as fo llow s
"The standards of this convention shall be em bodied in the national 

leg is la tion  of ^ach C ontracting State by the fact of thatStat*. having ratified  
it unless its constitutional system  p rov ides to the con tra ry  "

DOCUMENT C N -1 2 /C W /3 2  29 A pril 1963 O rig inal E nglish  ,
D en m ark  am endm ent to A r t ic l e  I  paragraph 9 t

1
Insert b e fo re  "re su lts  fr o m "  the w ords 

" -  d ire ct ly  o r  in d irect ly  -  "
;

DOCUMENT C N -1 2 /C W /3 3  29 A pril 1963 O rig in a l E nglish  
N etherlands am endm ent to A r t ic l e  I  paragraph 9

P aragraph  9, last sentence to read
"Any other lo s s  or damage so arising or resulting shall be included only 

i f  and to the extent that the law  o f the Insta llation  State so  p ro v id e s  "

i
DOCUM ENT C N -1 2 /C W /3 4  * 29 A p r il 1963 O r ig in a l ' E nglish
United S ta tes  o f  A m e r ic a  am en d m en t to A r t i c l e  I  paragraph  5

If the am endm ent suggested  by the F ed era l R epublic o f G erm any 
(C N -1 2 /C W /1  No 7) is  con sid ered  favou rably , we suggest the fo llow in g  
m od ifica tion s

(1) F o r  the phrase "n u clea r  fuel o r  ra d ioa ctiv e  produ cts  o r  w aste" 
substitute the phrase "n u clear m a te r ia l"

(2) At the end o f the paragraph add the phrase " i f  m  its view  the ex 
ceptional nature o f the r isk  involved  so  w arran ts"

/
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DOCUMENT C N -1 2 /C W /3 5 , 29 A pril 1963 O rig inal F rench  
G r e e c e  am endm ent to A r iic le  I  paragraph 5

Delete the w ords "located  at the sam e  s it e "m  the last part of the paragraph

DOCUMENT C N -12 /C W /36  29 A pril 1963 O riginal English 
India am endm ent to A r tic le  I  paragraph 4

Paragraph 4 to read as fo llow s
"N uclear r e a c to r "  m eans any structure containing nuclear fuel in such 

an arrangem ent that a controlled  sustained chain p rocess  o f nuclear fiss ion
can be maintained therein  without an additional source of neutrons

i

DOCUMENT C N -12 /C W /37  29 A pril 1963 Original English 
India am endm ent to A r tic le  I  A

D elete the w ord s  "u n less  the law  o f  the In sta lla tion  State so  p r o v id e s "
o r/

Add at the end o f the A r t ic le  the fo llow in g
-• "provided  that the cla im s in resp ect of nuclear damage suffered in the

te rr ito ry  of the contracting parties are given p r io r ity "

DOCUMENT C N -12 /C W /38  29 A pril 1963 O riginal English
Japan am endm ent to A r tic le  I  paragraph 11

Amend the w ords "the law of the court having ju risd iction " to read "the
law ol the State whose court is  com petent"

DOCUMENT C N -12 /C W /39  29 A pril 1963, Original English 
Japan am endm ent to A r tic le  I A

This A rticle  should read as follow s
"T h is  Convention shall not apply to nuclear incidents that o ccu r  o r  to 

nuclear damage that is  su ffered  in the terr itory  o f a non-Contracting Party 
except
(a) where the law of the Installation State so  provides or
(b) where an action has been brought by a national of any Contracting Party 
who suffered nuclear damage arising  out 'o f  such nuclear incident m the 
course of international m aritim e carriage  of nuclear m ateria l"

DOCUMENT C N -12 /C W /40  29 A pril 1963 O riginal English 
Japan am endm ent to A r tic le  II paragraph 7

Substitute the follow ing
"An action fo r  com pensation for  nuclear damage shall be brought against 

the operator it may also be brought against the insurer o r  any person other 
than the Installation State who has provided financial security  to the operator 
pursuant to paragraph 1 of A rticle  VI if  the right to bring an action against
the insurer o r  such other person  is provided under the law of the Installation
State "
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DOCUMENT C N -12/C W /41 29 A pril 1963 Original English
Japan amendment to A rtic le  III paragraph 2 --

Add the follow ing as the second sentence
"H ow ever in ca se  o f m a ritim e  ca rr ia g e  o f n u clear m a ter ia l, i f  the 

operator p roves  that the nuclear damage resu lted  whoUy o r  partly from  an 
act o r  om iss ion  done with intent to cause damage by the person  suffering 
the damage the com petent court m ay m accordan ce  with the p rov isions of 
its law re lieve  the operator whoUy or partly from  his liability  to such 
person  "

DOCUMENT C N -12 /C W /42  29 A pril 1963 O riginal English 
Japan am endm ent to A r tic le  III paragraph 3

Redraft as fo llow s ,
"3 No liabH ity under this C onvention shall attach to an op era tor  in v 

resp ect o f  nuclear dam age caused by a nuclear incident d irectly 'd u e  to an 
act of w ar h ostilit ies , civH war' o r  in su rrection  _N

"3A E xcept in so far as the law of the InstaUation State may provide 
to the con trary  the operator shall not be liable fo r  nuclear damage caused 
by a nuclear incident d irectly  due to a grave natural d isa ster  of an excep 
tional ch aracter "

DOCUMENT C N -12 /C W /43  29 A pril 1963 O riginal English 
Japan am endm ent to A r tic le  V paragraph 2

Substitute the foU owm g
"W here nuclear damage is  caused by nuclear m aterial which was stolen, 

lo s t , je ttison ed  o r  abandoned the p er iod  e sta b lish ed  under paragraph  1 
shall be com puted from  the date o f the nuclear incident causing the nuclear 
dam age, but th e 'p e r io d  shall in no ca se  ex ceed  a p er iod  o f tw enty y e a rs  
from  the date of the theft, lo ss , jettisoning or abandonment as the case may be "

DOCUM ENT C N -1 2 /C W /4 4  29 A prH  1963 O rig in a l R ussian
Ukrainian S ov ie t S o c ia lis t R epu b lic  am endm ent to  A r t i c l e  IV

In sert the fo llow in g  new paragraph  2 
P aragrap h  2

The doU ar m entioned in paragraph 1 is  the unit o f ca lcu lation  c o r r e s 
ponding at the p resen t tim e to the value o f the United States d o lla r  at its 
gold  parity  that is  to  say  $35 p e r  ounce tr o y  o f pure gold

DOCUMENT C N -1 2 / C W /45  30 A p r il 1963 O r ig in a l F ren ch
B elg iu m  am endm ent to  A r t ic l e  I  paragraph  8

\
D elete paragraphs 8 and 9 and rep la ce  them  by the fo llow in g  text 
"P aragrap h  8

A nuclear incident m eans any o ccu rren ce  o r  se r ie s  o f o ccu rren ces  
having the sam e o r ig in  which has caused  dam age p rov id ed  that th is o c 
cu rren ce  o r  s e r ie s  of o ccu rre n ce s  o r  som e of the damage caused arises  
out o f o r  re su lts  fro m  the ra d ioa ctive  p rop ertie s  and fr o m  the to x ic  e x -



/

p losive or other hazardous prop erties  o f nuclear fu els o r  rad ioactive p ro 
ducts o r  waste "

DOCUMENT C N -1 2 /C W /4 6  30 A pril 1963 O riginal French
A ustria  am endm ent to A r tic le  II paragraph 6

Am end the in trodu ctory  w ords and the beginning o f sub-paragraph  (a) 
to read

"The law of the Installation State may determ ine that in addition to the 
operator other persons shall also be liable

With re sp e ct  how ever to p erson s  having a d ire c t  o r  in d irect c o n 
tractual re la tion  with the op era tor  o f the n uclear in sta lla tion

(a) the tota l lia b ility  o f a ll p erson s  "

DOCUM ENT C N -1 2 /C W /4 7  * 30 A p r il 1963, O rig in a l E n g lish
-F ed era l R epu b lic  o f  G erm a n y and the U nited S ta tes  o f  A m e r ic a  

am endm ent to A r t i c l e  I, paragraph  5

R eplacin g  am endm ent No 7 o f C N -1 2 /^ W /l  and C N -1 2 /C W /3 4
"(d) Such other insta lla tion s in w hich th ere  is  n u clear m a ter ia l as 

a com m ittee  com p osed  o f a rep resen ta tiv e  fr o m  each  o f the C ontractin g  
P a rtie s  shall fr o m  tim e to tim e by unanim ous v o te  d eterm in e  "

DOCUM ENT C N -1 2 /C W /4 8  30 A p r il  1963 O rig in a l E ng lish
Sweden am endm ent to  A r t ic l e  II **

Substitute the fo llow in g  fo r  the p resen t paragraph  1
"Subject to  the p rov is ion s  o f A r t ic le  I A  the op era tor  shall be liab le  

fo r  nuclear dam age upon p roo f that such damage has been caused by a 
nuclear incident '
(a) In his nuclear installation
(b) Involving n uclear m ateria l com ing  fr o m  or  orig inatin g  m  his nuclear 
installation  and o ccu rr in g

(l) b e fo re  lia b ility  with reg a rd  to n uclear in ciden ts caused  by such 
m a ter ia l has been  assu m ed  pursuant to the e x p re ss  te rm s  o f  a 
contract in writing by the operator of another nuclear installation 
o r  in the absen ce o f such e x p re ss  te rm s , b e fo re  such o p era tor  
has taken charge o f the n uclear m a ter ia l o r

(11) if the nuclear m aterial was intended to be used m a nuclear reactor 
with w hich a m eans o f tra n sp ort is  equipped w hether fo r  p r o 
pulsion  th ereo f o r  fo r  any other pu rpose , b e fore  the op era tor  of 
such re a c to r  has taken ch arge  o f the n u clea r  m a ter ia l, o r  

(ill) if the nuclear m ateria l has been sent to a p erson  within the te r r i 
tory  o f a non-contracting  State before  the m ateria l is unloaded 
from  the m eans of transport by which it has arrived  m the t e r r i 
tory  o f that non-contracting  State

(c ) Involving n u clea r  m a ter ia l sent to h is in sta lla tion  and o c c u r r in g
(i) after liab ility  with regard to nuclear incidents caused by such m a-
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teria l has been assum ed by him  pursuant to the express term s of 
' a con tract in w riting o r  in the absence o f such ex p ress  term s,

a fter he has taken ch arge  o f the n uclear m ateria l or 
(u ) if the nuclear m aterial has been sent from  a person w ithin the te rr i

tory  of a n on -con tractin g  State a fter the m ateria l is loaded on 
the means o f transport by which it is  to be carried  from  the te r r i
tory  of that non-contracting State "

DOCUM ENT C N -1 2 /C W /4 9  30 A p r il 1963 O rig in a l E n g lish
Sweden am endm ent to  A r t ic l e  II *

/

Substituting am endm ent 31 rep rod u ced  in C N -1 2 /C W /1
"(a) If and to the extent that nuclear dam age engages the liab ility  o f m ore
than one op e ra to r  the op e ra to rs  in volved  shall be jo in tly  and, excep t as
otherw ise in sub-paragraph (b) of this paragraph severa lly  liab le  fo r  such/damage
(b) W here a n uclear incident o ccu rr in g  in the co u rse  o f ca rr ia g e  and in
volving nuclear m aterial on one and the same means of transport or a nucle
ar incident o ccu rr in g  in one and the sam e p lace  o f storage incidental to 
ca rr ia g e  g ives r is e  to lia b ility  o f m ore  than one op era tor  the tota l l ia 
b ility  shaU not exceed  the highest individual amount applicable pursuant to 
A rtic le  IV
(c) In neither o f the ca ses  re fe rre d  to m  sub-paragraphs (a) and (b) of this 
paragraph the liab ility  of any one operator shall exceed  the amount ap
p licab le  with resp ect to him pursuant to A rtic le  IV "

DOCUMENT C N -1 2 /C W /5 0  30 A pril 1963 O riginal English
N etherlands am endm ent to A r t ic le  I  A  (and g en era l am endm ent)

In this A rtic le  as w ell as m  the other A rtic le s  o f the d ra ft-conven tion  
the exp ress ion  "a n on -con tractin g  P a rty "  should be substituted by "a  non
contracting State"

DOCUM ENT C N -1 2 /C W /5 1  30 A p r il 1963, O rig in a l E n g lish
Greece am endm ent to  A r t i c l e  II paragraph  1 '

P aragrap h  1 
A linea b (l)
R ep lace  the w ords "assu m ed  pursuant to the e x p re ss  te rm s  o f a con tract 
in w ritin g " by  the w ords "taken in ch arge  b y "
A linea  b ( 11 )
T o  be deleted  
A linea  c (l)
R eplace the w ords "pursuant to the ex p ress  term s o f a con tract m  writing 
with that op era to r" by the w ords "taken in charge by h im "
A linea c (11)
T o  be deleted

I \

*  See also docum ent CN  1 2 /C W /l  No 31 and CN  1 2 /C W /8 6
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A linea c (m )
R eplace the w ords "under a con tract with h im " by the w ords "with his 
consent" i

DOCUMENT C N -1 2 /C W /5 2  30 A pril 1963 O riginal F rench
G r e e c e  am endm ent to A r t ic l e  II paragraph 2

D elete  the w ord s  " o r  a p e rso n  handling ra d io a ct iv e  w a s te "

DOCUMENT C N -1 2 /C W /5 3  30 A pril 1963 O rig inal French
G r e e c e  am endm ent to A r t ic l e  II paragraph 6

D elete the w ord " i f "  and sub-paragraphs (a) and (b)

DOCUMENT C N -1 2 /C W /5 4 , 30 A p ril 1963 O rig inal E nglish  <
N etherlands am endm ent to A r t ic l e  II paragraph 7

Paragraph  7 to read
"D irect action  shall lie  against the person  providing financial secu rity  

m  accordance with A rtic le  VI, if the law of the Installation State so provides "

DOCUMENT C N -1 2 /C W /55 30 A pril 1963 Original English 
N etherlands am endm ent to A r tic le  II paragraph 3 *

"P a ra g ra p h  3 to be read
"If damage gives r is e  to liab ility  o f m ore than one operator in a cco rd 

ance with this Convention the liab ility  of those operators shall be joint and 
severa l provided that where such liab ility  a rises  as a result of damage 
caused by a nuclear incident involving nuclear substances in the cou rse  of 
carriage the maximum total amount fo r  which such operators shall be liable 
shall be the highest amount established with respect to any o f them pursuant 
to A r t ic le  IV, i f  any and prov ided  that m  no ca se  shall any op era tor  be 
requ ired  in re sp e c t  o f a n uclear incident to pay m ore  than the amount 
established  with re sp e ct  to h im  pursuant to A r t ic le  IV if  any "

DOCUMENT C N -1 2 /C W /5 6  30 A p r il 1963 O rig in a l F ren ch
G r e e c e  am endm ent to A r t ic l e  III paragraph 2

D elete th is paragraph

DOCUMENT C N -12 /C W /5 ,7  30 A p r il 1963 O rig in a l E nglish
T u rk ey  am endm ent to  A r t ic l e  IV  paragraph  2

D e le te  th e  la s t  s e n te n c e  b e g in n in g  w ith  "p r o v id e d  th a t "

jgf
See also docum ent C N -1 2 /C W /8 6
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DOCUMENT C N -1 2 /C W /5 8  30 A p ril 1963 O rig in a l E nglish
United K ingdom  am endm ent to A r t ic l e  IV

If paragraph 2 of this A rtic le  is  not deleted  in sert a new paragraph  3 
"The p rov is ion s  o f paragraph 2 o f th is A rtic le  shall not apply
(l) to carriage  by sea where under international law there is  a right 

of entry in ca ses  of urgent d istress  into the ports of such Contracting Party 
o r  a right of innocent passage through its terr itory  or

(11) to carriage  by air where by agreem ent or under international law, 
there is  a right to fly  over o r  land on the terr itory  of such Contracting 
Party "

DOCUMENT C N -12 /C W /59  30 A pril 1963 Original French
1 G reece  am endm ent to A r tic le  V paragraph 1

D elate  the w ords " o r  other finan cia l s e cu r ity  o r  State in d em n ifica tion "

DOCUMENT C N -1 2 /C W /6 0  30 A p r il 1963 O rig in a l E ng lish
T u rk ey  am en d m en t to  A r t i c l e  V paragraph  2

D elete  the w ord  "abandoned" t

DOCUMENT C N -1 2 /C W /6 1  30 A p r il 1963 O rig in a l E n g lish
T u rk ey  am endm ent to  A r t ic l e  V paragraph  4

T o  be red ra fted  as foH ow s
4 Unless national law provides to the contrary anj person suffering damage 
caused  by a n uclear incident who has brought an action  fo r  com pen sation  
within the period provided for  m this A rticle  may amend his claim  in respect 

'  o f any aggravation of the dam age a fter the exp iry  o f such p eriod  provided  
that final judgem ent has not been  entered by the com petent court

DOCUMENT C N -1 2 /C W /6 2  30 A pril 1963, O rig inal French
G r e e c e  am endm ent to A r t ic l e  VI paragraph 1

D elete the last sentence beginning with the w ords "T h e Insta llation  
State shall ensure the paym ent "

DOCUMENT C N -1 2 /C W /6 3  30 A p r il 1963 O rig in a l F ren ch
G r e e c e  am endm ent to  A r t ic l e  VIII paragraph  (b)

D elete th is paragraph

I
DOCUMENT C N -1 2 /C W /6 4  30 A p r il 1963 O rig in a l F ren ch
L u xem b ou rg  am endm ent to  A r t ic l e  IV  paragraph  2

D e le t e  th e  w o r d s  "o n  w h o s e  t e r r i t o r y  t h e r e  i s  a  n u c le a r  i n s t a l la t i o n "
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DOCUMENT C N -1 2 /C W /6 5  2 M ay 1963 O rig in a l E nglish
United K ingdom  am endm ent to  A r t ic l e  IV  paragraph  1

In sert the fig u re  " U S  $15 m illio n "

DOCUMENT C N -1 2 /C W /6 6  2 M ay 1963 O rig in a l Spanish
A rgen tin a  am endm ent to  A r t ic l e  II  paragraph  7

A m end to  read
"A ctions fo r  com pensation for nuclear damage shall be brought d irectly  

against the operator They may be brought against the insurer or an) other 
person providing financial security  in accordance with A rticle  VI only if the 
law of the com petent court so provides "

DOCUMENT C N -12 /C W /67  2 May 1963 Original English
N etherlands am endm ent to A r tic le  III paragraph 2

To be read
"If the operator_proves that the nuclear damage resulted whollj or par

tia lly  from  an act or om ission  done with intent to cause dam age by the in 
dividual who su ffered  the damage the competent courts may exonerate the 
op era tor  w holly  o r  p a rtia lly  fr o m  h is lia b ility  to such  individual "

DOCUMENT C N -1 2 /C W /6 8  and R ev 1 8 M ay 1963 O rig in a l E ng lish
Canada am endm ent to  A r t ic l e  IV  paragraph  2

1 Add at the end o f paragraph  2
"and provided further that the lim it as so in creased  shall not exceed 

US $ M illion"
2 If the am endm ent p rop osed  in 1 above is  adopted in p r in c ip le  it is  
fu rther p rop osed  that the figu re  o f "US $70 M illion " be in serted  th erein

DOCUMENT C N -1 2 /C W /6 9  2 M ay 1963 O rig in a l E nglish
Canada am endm ent to  A r t ic l e  IV  paragraph  3

1 P aragraph  3 
R enum ber as paragraph  4
2 Insert new paragraph  3
"3 W here the p lace  o f a n uclear incident in volv in g  n u clea r m a ter ia l m  
transit through the te r r ito ry  of m ore  than one con tracting  party cannot be 
determ ined with certainty  the lia b ility  o f the op era tor  shall be lim ited  to
(a) The amount established pursuant to paragraph 2 by the contracting party 
on whose terr itory  the damage is sustained or
(b) If the damage is  sustained on the te rr ito ry  of m ore than one o f the con 
tractin g  parties  the h ighest amount establish ed  pursuant to paragraph  2 
by any o f those con tractin g  p arties  "
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(
 ̂ DOCUMENT C N -1 2 /C W /7 0  2 May 1963 O rig in a l E nglish

United S ta tes o f  A m er ica  am endm ent to  A r t ic l e  II

Insert as a new paragraph betw een paragraph  5 and paragraph  6 of 
A r t ic le  II (o r  in such other appropria te  p la ce  as the D rafting  C om m ittee 
m ay determ in e) the fo llow in g  new paragraph

"If under the second sentence of A rtic le  I paragraph 9 the law of the 
com petent court does not include any other lo s s  o r  damage as nuclear 
dam age no p erson  shall be lia b le  fo r  such other lo s s  o r  dam age "

DOCUMENT C N -1 2 /C W /7 1  2 M ay 1963 O rig in a l E ng lish  '
United S tates o f  A m er ica  P rop osa l con tained  in docum ent CN-12/CW /5

R evise to read as fo llow s
"1 A s betw een States which ra tify  this C onvention  o r  a cce d e  to it this 
Convention shall supersede any international convention o r  agreem ent be
tween these States which is in fo rce  open fo r  signature ratification  o r  a c
ce ss io n  at the date on which th is C onvention is  opened fo r  signature but 
only to the extent that such convention o r  agreem ent is  m con flict with the 
Convention provided however that as between States which ratify or accede 
to it this Convention shall not su persede the P a r is  Convention o f July 29 
1960 on T h ird -P arty  L iability  m the F ield  of N uclear Energy and the Con
vention supplem entary thereto  o f January 31 1963 between these States
2 Nothing in this A rtic le  shall affect the obligations of Contracting States 
to non -con tractin g  States a ris in g  under any international convention or 
agreem ent "

I
DOCUMENT C N -1 2 /C W /7 2  2 May 1963 O rig inal E nglish
N etherland s P ro p o sa l co n cern in g  A r t ic l e  X  (E xecu tion  o f  J u d gem en ts)

To read as follow s (Text con form s to A rticle  XI paragraph 4 of the B russels 
Ships Convention)
"1 A final judgement entered by a court having jurisdiction  under A rticle  IX 
shall be recogn ized  in the te rr ito ry  of any other Contracting State except 

' (i) where the judgem ent was obtained by fraud o r
( 11) the op e ra to r  was not g iven  a fa ir  opportun ity  to  p resen t h is ca se
2 A fina l judgem ent w hich is  re co g n ize d  shall upon being rep resen ted  
fo r  en forcem ent in a ccordan ce  with the fo rm a lities  requ ired  by the law of 
the Contracting State where en forcem ent is  sought be en forceab le  as if it 
w ere a judgem ent of a court of that State
3 The m erits  o f a c la im  on which judgem ent has been given shall not be 
su b ject to fu rther p roceed in gs  "

DOCUMENT C N -1 2 /C W /7 3  2 M ay 1963 O rig in a l E nglish
N etherlands am endm ent to A r t ic l e  IX  paragraph  4

T o be deleted  i

/
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1 ' 
DOCUMENT C N -1 2 /C W /7 4  2 May 1963 O rig in a l E nglish
N etherlands am endm ent to  A r t ic l e  XII

Delete at the end of the A rtic le  the w ords
"excep t in re sp e ct  of m ea su res  of execu tion "

DOCUMENT C N -1 2 /C W /7 5  2 May 1963 O rig in a l E nglish
B ra z il and the United S tates P ro p o sa l con cern in g  A r t ic l e  X

1 A final judgement entered by a Court having jurisdiction  under this Con
vention shall be recogn ized  in the te r r ito ry  of any other C ontracting State 
except

(l) where the judgement was obtained by fraud o r
(11) where the operator was not given a fa ir  opportunity to present his case 

or
(m ) w here the judgem ent is  not in a c co rd  with fundam ental standards o f 

ju stice  o r  is  con tra ry  to the public p o licy  o f the C ontracting State in 
which recogn ition  is  sought

2 A final judgem ent which is  recogn ized  shall upon being presented  fo r  
en forcem ent in a ccord a n ce  with the form a lit ies  requ ired  by the law o f the 
Contracting State where enforcem ent is sought be en forceable as if it were 
a judgement of a Court o f that State
3 The m erits  o f a cla im  on which the judgem ent has been given shall not 
be subject to fu rther p roceed in gs

.,  ' i

DOCUMENT CN-12/CW /J76 3 May 1963 O rig inal English
Sweden United Kingdom United States o f  A m erica  amendment to A rtic le  II 

paragraph 1
R eplacing C N -1 2 /C W /1 0  and C N -1 2 /C W /4 8  so fa r  as paragraph  (1) is 
con cern ed
Substitute the fo llow in g  paragraph (

"Subject to  the p rov is ion s  of A rtic le  I A , the op era tor  shall be liab le  
fo r  nuclear dam age upon p ro o f that such dam age has been caused by a 
n uclear incident —
(a) in his nuclear installation  N
(b) involving nuclear m ateria l com ing  fro m  or  or ig in a tirg  in. his n uclear 
installation  and o ccu rr in g

(l) before liability with regard to nuclear incidents caused bj such m aterial/ 
has been assum ed pursuant to the express term s of a contract in writing 
by the operator o f another nuclear installation or 

(n ) in the absence of such express term s before such operator has taken 
charge of the nuclear m aterial or 

(in ) if  the n uclear m ateria l was intended to be used m a nuclear re a c to r  
with which a m eans of transport is equipped whether fo r  propu lsion  '  
thereof o r  fo r  any other purpose before  the operator of such reactor 
has taken charge of the nuclear m aterial but 

( i v ) where the nuclear m ateria l has been sent to a person  within the t e r 
ritory  of a non-contracting State before the m aterial is unloaded from



AMENDMENTS COMMITTEE OF THE WHOLE 431

the m eans of transport by which it has arrived  in the te rr ito ry  o f that 
non-contracting State

(c) involving nuclear m aterial sent to his nuclear installation and occurring
(l) after liability  with regard to nuclear incidents caused bj such material 

has been assum ed by him from  the operator of another nuc'ear instal
lation pursuant to the express term s of a contract in writing with that 
operator or

(11) in the absence of such express term s after he has taken charge of the 
nuclear m aterial or

( 111) a fter he has taken charge o f the nuclear m ateria l from  the operator 
o f any nuclear r e a c to r  with which a m eans of tran sp ort is  equipped 
fo r  use as sou rce  of power whether for  propulsion thereof or fo r  any 
other purpose but *

( i v ) where the nuclear m aterial has been sent from  a person  within the 
te rr ito ry  o f a n on -con tractin g  State a fter the m ateria l is  loaded on 
the means o f transport by which it is to be ca rried  from  the territory  
of that non-contracting State "

/
DOCUMENT C N -12 /C W /77  3 May 1963 O riginal English
N orw ay am endm ent to A r tic le  V

Add the follow ing at the end o f paragraph 3
"The rights re fe rre d  to in A rtic le  I A , paragraph 2 m ay be subjected 

to a particular extinction or prescription  within the periods established under 
paragraph 1 or  2 "

I

DOCUMENT C N -1 2 /C W /78 3 M ay 1963 O rig in a l E nglish
C zech os lov a k  S ocia lis t R epu blic  am endm ent to A r t ic l e  I V  paragraph  1 

and 2
i
P aragraph  1

Insert the figure "US $ 5 M illion  "
P aragraph  2

D elete this paragraph ^

DOCUMENT C N -1 2 /C W /7 9  3 M ay 1963 O rig in a l E nglish
D enm ark  and N orw ay am endm ent to A r t ic l e  II paragraph  1

i
Add the fo llow in g  at the end

"H ow ever when nuclear m ateria l is  stored  incidental to the carriage  
of such m a teria l it shall as fa r  as the p ro v is io n s  o f su b -p a ra gra p h s (a) 
and (b) (11) are concerned  be left out of consideration  that the storage may 
have taken p lace in a nuclear installation "

DOCU M EN T C N -1 2 /C W /80 3 M ay 1963 O rig in a l E n g lish
India amendment to Article IV paragraph 1
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Substitute the follow ing p a n s,r ip li
"The liab ility  of the operator m ay be lim ited by the Installation State -

(1 ) ' to not le s s  than US $5 M illion  fo r  any one n uclear incident o ccu rr in g  
in his nuclear installation  and
( 11 ) to  not le s s  than US $1 M illion  fo r  any one n u clear incident involv ing  
n uclear m ateria l com in g  fr o m  orig inatin g  in o r  sent to h is n uclear 
installation  "

DOCUMENT C N -1 2 /C W /8 1  3 M ay 1963 O rig in a l E nglish
India P ro p o sa l to add new  a r t ic le

Evidence recorded  by cou rts having ju risd iction  over persons suffering 
n u clear dam age shall be a ccep ted  by cou rts  having ju r is d ic t io n  under 
A rtic le  IX as evidence in p roo f of nuclear damage suffered by such persons

DOCUMENT C N -12 /C W /82  3 May 1963 Original English
India P rop osa l to add new a rtic le

The State whose court renders judgements for compensation for nuclear 
damage shall take appropriate m easures to arrange for expeditious payment 
of the com pensation by the persons liable ■<

DOCUMENT C N -12 /C W /83  6 Maj 1963 Original English '
Argentina Ghana India Indonesia and Spam P roposa l relating io Optional 

P ro to co l Concerning the ^Compulsory Settlem ent o f Disputes

The States P arties to the present P rotoco lan d  to the -  Convention
on C ivil L iab ility  fo r  N uclear Damage hereinafter re ferred  to as "the Con
ven tion " adopted by the International C on feren ce  held at Vienna fr o m  29 
A pril to  M ay 1963

E xpressing their wish to resort m all m atters concerning them in r e s 
p ect o f  any dispute a r is in g  out o f the in terp reta tion  o r  ap p lica tion  o f the 
Convention to the com p u lsory  ju r isd iction  o f the International Court o f 
Justice unless som e other form  of settlem ent has been agreed upon bj- the 
parties within a reasonable period  

Have agreed as follow s

ARTICLE I

Disputes arising out of the interpretation or application of the Comention 
shall l ie  within th e /com p u lsory  ju r is d ic t io n  of the International C ourt of 
Justice  and m ay a ccord in g ly  be brought b e fo re  the Court by an application  
m ade by any party  to the d ispute being a P a rty  to the p resen t P r o to c o l

ARTICLE II

The parties m ay agree within a period  of two months a fter one party 
has notified  its opin ion  to the other that a dispute ex ists  to r e so r t  not +o 
the International Court of Justice but to an arb itra l tribunal A fter the ex
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p iry  of the said period  either party may bring the dispute before the Court 
by an application

ARTICLE III

1 Within the sam e p eriod  of two months the parties  m ay agree to adopt 
a con cilia tion  p roced u re  b e fo re  resortin g  to the International Court of 
Justice
2 The con cilia tion  com m iss io n  shaH m ake its recom m en d ation s  within 
five months after its appointment If its recom m endations are not accepted 
by the parties to the dispute within two months after they have been deln  ered 
e ither party  m ay brin g  the dispute b e fo re  the C ourt by an ap p lica tion

ARTICLE IV

The presen t P r o to c o l shall be open fo r  signature by a ll States which 
m ay b e co m e  P a r t ie s  to the C onvention  as fo llo w s  ( )

ARTICLE V

The p resen t P r o to c o l  is  su b ject to  ra tifica tion  The in stru m en ts o f 
ra tifica tion  shall be dep osited  with the

ARTICLE VI

The present P ro to co l shall rem ain  open fo r  a cce ss io n  by a ll States 
which may becom e P arties  to the Convention The instruments of accession  
shaU be deposited with the

A RTICLE VII

1 The present P ro to co l shaU enter into fo rce  on the sam e day as the Con
vention  o r  on the th irtieth  day fo llow in g  the date o f d ep osit o f  the secon d  
instrum ent o f ra tifica tion  o r  a cce ss io n  to the P ro to co l with the 
w hichever date is the la ter
2 F o r  each  State ra tify in g  o r  a cced in g  to  the p resen t P r o to c o l  a fter  its 
entry  into fo r c e  in a cco rd a n ce  with paragraph  on the th irtieth  day a fter  
deposit by  such  State o f its instrum ent o f ra tm ca tio n  o r  a c c e s s io n

A RTICLE VHI

The shall in form  aU States which m ay becom e
P a rtie s  to the C onvention
(a) of signatures to the present P ro to co l and o f the deposit o f instrum ents 
o f ra tifica tion  o r  a c c e s s io n  in a cco rd a n ce  with A r t ic le s  IV V and VI
(b) o f the date on which the presen t P r o to c o l w ill enter into fo r c e  m  a c 
cordan ce  with A rtic le  VII

28
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ARTICLE IX

The o r ig in a l o f the p resen t P r o to c o l  o f w hich  the E ng lish  F ren ch  
R ussian  and Spanish texts  a re  equ a lly  authentic shall be d ep osited  with 
the who shall send certified  cop ies thereof to all States r e 
ferred  to m A rtic le  IV

IN WITNESS WHEREOF’ the undersigned p len ipotentiaries being duly 
authorized thereto by their respective  Governments have signed the present 
P ro toco l

DONE A T  VIENNA this day o f May one thousand nine
hundred and s ix ty -th ree

DOCUMENT C N -12 /C W /84  6 May 1963 O riginal English 
N orw ay am endm ent to A r tic le  I  A , paragraph 2

Add a fter the w ords "a  national o f  a C ontractin g  P a r ty "  the fo llow in g
"o r  has his habitual residence o r  principal p lace of business in the te r r i

tory  o f a Contracting State"

DOCUMENT C N -12 /C W /85  6 May 1963 Original English
United States o f \m erica  amendment to A r tic le  IV  paragraph 1

Insert the figure "US $70 m illion "

DOCUMENT C N -12 /C W /86  7 May 1963 Original English
Netherlands Sweden and United States o f A m erica  amendment to A rtic le  II

paragraph 3 R eplacing am endm ents CW/55 CW/49 and CW/10 No 2

"(a) Where nuclear damage engages the liability  o f m ore than one operator 
the o p e ra to rs  in volved  sh a ll in so fa r  as the dam age attribu table  to each  
op era tor  is  not rea son a b ly  sep a ra b le  be jo in tly  and s e v e r a lly  lia b le

(b) W here a nuclear incident occu rr in g  in the cou rse  o f ca rr ia g e  and in 
volving nuclear m aterial on one and the same means of transport o r  a 
nuclear incident occu rr in g  in one and the sam e place of storage incidental 
to carriage  gives r ise  to liab ility  of m ore than one operator the total 
liab ility  shall not exceed  the highest individual amount applicable pursuant 
to A rtic le  IV

(c) In n eith er of the ca ses  r e fe r r e d  to in su b -p a ra g ra p h s  (a) and (b) o f
this paragraph the liab ility  of any one operator shall exceed the amount ap
p licable with resp ect to him pursuant to A rtic le  IV "

DOCUMENT C N -12 /C W /87  8 May 1963 O riginal Spanish
M exico  am endm ent to A r tic le  XII

R eplace the proposed  text by the follow ing
A Contracting State against which an action is brought for  nuclear 

damage as an operator liable under this Convention may invoke jurisdictional 
im munity be fore  the court com petent pursuant'to A rtic le  IX and shall then

28
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subm it to the ju r isd ic tion  o f the International C ourt o f Ju stice  fo r  se tt le 
ment of any dispute aris in g  betw een it and the State o r  States representing 
th e ir  p la intiff nationals u n less the P a rtie s  a gree  on som e  other p a cific  
m eans o f settlem ent

DOCUMENT C N -1 2 /C W /8 8  and R evs 1 2 and 3 14 M ay 1963 O rig in a l
E nglish

D en m a rk  and Sweden P r o p o s a l to  add n ew  a r t i c le  a fte r  A r t i c l e  VIII

"In respect of nuclear damage for  which the operator by virtue of para
graph 3 of A rticle  III is not liable under this Convention nothing in the Con
vention shall affect the liab ility  of any individual who has caused the damage 
by an act or om ission  done with intent to cause damage "

DOCUMENT C N -12 /C W /89  10 May 1963 Original English
Sweden and United Kingdom P rop osa l to add new a rtic le

LIABILITY OF OPERATOR AND OTHERS

1 It is  c le a r  that w here under the Convention the op era tor  is  lia b le  fo r  
nuclear damage all other persons are exonerated from  any liability  in tort 
The reason  fo r  this is  to avoid the pyram iding of insurance if m fact in
surance is available to such other persons This is m ost unlikely to be so 
at any rate m the United Kingdom  and Europe
2 Under the Convention there are certain kinds of nuclear damage fo r  which 
the operator is not liab le  It is  submitted that m these ca ses  a lso  all other 
persons should be exonerated in the sam e way
3 O perators are not liab le  under the Convention fo r
(a) dam age to the nuclear installation  itse lf  o r  p rop erty  on the site  of the

insta llation  (A rtic le  III (5) (a))
(b) damage to the m eans of transport o f nuclear m ateria l (A rtic le  III (5)

(b))
4 Installations and O n -s ite  property  
Dam age could  be caused by the negligence of
(a) suppliers of m ateria ls used m the installation
(b) con tractors  w orking on the site (e g engineering firm s)
(c ) other person s com ing on to the site
5 Such supp liers con tra ctors  etc -
(a) cannot insure against this kind of liab ility
(b) m  m any ca ses  cannot obtain an indem nity against this r isk  o f liab ility  

by a con tract with the op era tor  Thus a su p p liers  o f to o ls  to  a con 
tra cto r  w orking on the n uclear insta llation  site m ay not know that his 
too ls  are to be used on such a site

6 M eans o f transport o f nuclear m ateria l
Dam age to the m eans o f tran sport cou ld  be caused by the n eg ligen ce  of
(a) su pp liers  o f m ateria ls  to be used m  the m eans of tran sport (e g 

su pp liers  o f a de fective  sh ip 's  b o ile r ),
(b) ow ners o f other v eh ic le s  w hich cause a c o ll is io n
7 The supp lier o f m ateria ls  to be used m  the m eans of tran sport should
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not be exposed to the r isk  o f lia b ility  fo r  nuclear dam age to the m eans of 
transport fo r  the sam e reason s as are explained in paragraph 5 above It 
is  even m ore  im portant that no such liab ility  should fall on ow ners of other 
ships a ircra ft  o r  m otor  v eh ic le s  which m ay negligently  co llid e  with the 
ship a ircra ft o r  m otor veh icle  carry in g  the nuclear m ateria l They would 
be quite unable to know if or when they might meet a vehicle carrying nuclear 
m aterial E very  ship a ircra ft and m otor veh icle  would th ere fore  have at 
all tim es to maintain insurance to cover liability  fo r  nuclear damage to such 
a veh icle  This would resu lt in the v ery  pyram iding insurance which it is 
the purpose o f channelling lia b ility  to the op era tor  to avoid if  indeed the 
insurance is  available which is  m ost unlikely If insurance is not available 
these ow ners of veh icles  w ill them selves have to pay com pensation fo r  da
mage o f a m ost abnorm al and unforeseeable  ch aracter
8 F or  all these reasons it is submitted that no person  other than the op er
ator should be liable fo r  any nuclear damage whether under the Convention 
or under the ord inary  law o f tort (though there is  no ob jection  to a lim ited 
right o f r e c o u r s e  dealt with e lsew h ere  in  the C onvention  in r e sp e c t  o f 
dam age cau sed  intentionally  o r  co v e re d  by con tra ct)
9 T o  ensure that this w ill be the position  the follow ing new article  is 
proposed

"E xcept as provided m this Convention or under a contract no person  
shall be liable fo r  nuclear damage "

DOCUMENT C N -12 /C W /90  10 May 1963 O riginal English
Umted Kingdom  am endm ent to A r tic le  IV

(Amendment to the United States amendment (C N -12/C W /12))
Add the follow ing sentence at the end o f paragraph 4 o f A rtic le  IV after the 
words "18th D ecem ber 1946"

"C on version  into national cu rren cie s  other than gold shall be effected  
on the basis of their gold value at the date o f payment "

DOCUMENT C N -12 /C W /91  11 May 1963 O rig inal E n g lish '
United S tates o f  A m erica  am endm ent to A r t ic le  III paragraph 5

Read as fo llow s
a Nothing m  this Convention shall apply to o r  oth erw ise  a ffe ct  the 

liab ility  of any person  fo r  nuclear damage to the nuclear installation itse lf 
or  to any property on the site of that installation which is used or to be used 
in connection with that installation provided how ever that the funds p ro 
vided in con form ity  with A rtic le  VI shall not be available fo r  such damage 

b No person  shall be liable fo r  nuclear damage to the means of trans
port upon which the nuclear m aterial involved was at the tim e of the nuclear 
incident

DOCUMENT C N -12 /C W /92  11 May 1963 Original English
Argentina A ustria  B razil C olom bia G ree ce  Indonesia Iran Lebanon  
M ex ico  M o r o c c o  P h ilipp in es P ortuga l Spam V iet-N am  am endm ent 

to A r t ic l e  VIII
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T o read as fo llow s
"O perators  shall have a right of re co u rse  against any p erson  who has 

manufactured m aterials or equipment -  for o r  who has furnished m aterials 
equipment or -  se rv ices  in connection with the design construction repair 
o r  operation  o f a nuclear insta llation  or who has tran sported  o r  stored  
nuclear m ateria l fo r  fault o f such p erson  " *

DOCUMENT C N -1 2 /C W /9 3  11 May 1963 O rig in a l English
Japan N orw ay Um ted K ingdom  am endm ent to  A r t ic l e  X  paragraph  1

The in itia l w ords o f paragraph  1 should be r e p la ce d  by the fo llow in g
"F inal judgem ents against an operator o r  a person  providing financial 

secu rity  entered by a court having ju r isd iction  o v e r  the action  under 
A rtic le  IX  of this C onvention shall so  long as the total o f the judgem ents 
has not exceeded  the lim it o f the liab ility  o f the op era tor  established  pur
suant to A rtic le  IV be recogn ized  in the te rr ito ry  o f any other contracting 
State except where* "

DOCUMENT C N -12 /C W /94  and C orr  1
R ep o r t o f  the S u b -C o m m ittee  on E xecu tion  o l J u d gem en ts  ( s e e  a b ov e)

DOCUM ENT C N -1 2 /C W /9 5  13 M ay 1963 O rig in a l E nglish
N orw ay am endm ent to A r t i c l e  VIII

R edraft (a) and (b) to read  as fo llow s
"(a ) If r e c o u r s e  is  e x p re s s ly  p rov id ed  fo r  by con tra ct in w ritin g  o r

(b) against an individual who has caused  the n u clea r incident by an act 
o r  om iss ion  with intent to cau se  dam age "

DOCUMENT C N -1 2 /C W /9 6
R ep o r t o f  the S u b -C om m ittee  on E x c lu s io n  o f  M a te r ia ls  ( s e e  a b o v e )

DOCUMENT CN-12 /CW /97  and R evs 1 and 2 16 May 1963, O riginal English 
F ed era l R epu b lic  o f  G erm a n y and Sweden P r o p o s a l to  add n ew  a r t i c le

Substitute the follow ing for the amendment contained in C N -12 /C W /l No 123 
"A ny m ea su res  taken by a C ontracting P a rty  to in cre a se  the amount 

o f com pensation  fo r  nuclear dam age in so  far as such additional com pen 
sation  is  in e x ce ss  o f US $10 m illion  m ay derogate  fr o m  the p rov is ion s  
o f this Convention other than

(l) A r tic le  II paragraph 5
(1 1 ) A r t ic le  VIII and 

( in ) A rt ic le  IX  "

DOCUMENT C N -1 2 /C W /9 8  13 M ay 1963 O rig in a l E nglish
Note by the Chairman o f  the Drafting Com m ittee to the Chairman o f the Com

m ittee  o f the Whole

jfe
S ee  also docu m en t C N - 1 2 /2  paragraph 47
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1 The C om m ittee of the Whole re fe rred  to the Drafting Com m itte the last 
item in the amendment to A rticle  II paragraph 1 proposed by G reece which 
appears m C N -12/C W /51
2 The amendment proposed that the w ords "under a contract with him " in 
paragraph 1 (c ) (in ) of A rtic le  II should be rep laced  by the w ords "with his 
consent"
3 The Drafting C om m ittee have decided  to adopt the phrase "with the 
w ritten consent of the op era tor"
4 The C om m ittee have how ever asked m e to point out to  you that this 
involves a slight change in substance as would indeed the adoption o f the 
G reek am endm ent as it appears in C N -1 2 /C W /5 1
5 The point is  that consent even  w ritten  consent can be given  ex post 
fa cto  w hereas the re fe re n ce  to a con tract im p lies  agreem en t m  advance
6 The Com m ittee of the Whole also re ferred  to the Drafting Committee the
am endm ent to  A r t ic le  IIA  p rop osed  by South A fr ic a  and num bered  49 in 
C N -1 2 /C W /1  ,
7 This am endm ent assu m es that the op era tor  lia b le  w ill alw ays be the 
em ployer of the c a r r ie r  This is not however the case A ca rr ie r  could 
be em ployed by the rece iv in g  op era tor  fo r  transport from  docks to in sta l
lation when by express agreem ent between the two operators the consigning 
operator rem ains liable until the nuclear m aterial has reached the receiving 
op era tor 's  installation
8 The Drafting Com m ittee accord ingly  con siders that to adopt this amend
ment would effect a change in substance in A rticle  IIA  They have therefore 
decided not to take this amendment into account

DOCUMENT C N -12 /C W /99  13 May 1963 Original English
United Kingdom P roposa l to add new artic le

1 Any State m ay on signing o r  ratify ing  o r  acced in g  to this Convention 
or at any later tim e notify the D irector General of the International Atom ic 
Energy Agency that this Convention shall apply to the territory  or territories 
mentioned in the notification being a te rr ito ry  or te rr ito r ie s  for whose in
ternational relations such State is respon sib le  Any such notification may 
in resp ect o f any te r r ito ry  or te r r ito r ie s  m entioned therein  be withdrawn 
by giving twelve m onths' notice to that effect to the D irector General of the 
International A tom ic Energy Agency provided that such right of withdrawal 
shall only be e x erc isa b le  within the period s provided  fo r  denunciation and 
term ination  under the p rov is ion s  o f A r t ic le s  (R evision ) and (T e r 
mination) re sp ectiv e ly
2 Any te rr ito ry  fo r  whose international rela tion s a C ontracting P arty  is 
respon sib le  but to which this Convention is  not applied m  a ccord a n ce  with 
the prov isions of paragraph 1 o f this A rtic le  shall be regarded for the pur
poses of this Convention as being the te r r ito r y  o f a n on -con tractin g  State

DOCU M EN T C N - 1 2 /C W /100 13 M ay 1963 O r ig in a l E n g lish
India amendment to Article IX
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A new paragraph to read  as fo llow s
The term  " c o u r ts "  m ay fo r  the p u rpose  o f this C onvention  include ad
m inistrative bodies the d ec is ion s  of which are subject to jud icia l review

DOCUMENT C N -12 /C W /101  and Rev 1 * 13 May 1963 O riginal English
F ed era l R epu blic  o f  G erm any P h ilip p in es  Sweden and United K ingdom  

am endm ent to A r t ic l e  IX  paragraphs 2 and 3

1 P aragraph  2
Delete the w ords "on the te rr ito ry  of m ore  than one Contracting P arty  o r "
2 Redraft paragraph 3 to read as follow s

"W here under paragraph  1 o r  2 ju r isd ic tion  would lie  with the cou rts  
o f m ore  than one C ontracting  P a rty  ju r isd ic t io n  shall lie
(l) in case the nuclear incident occu rred  partly on the te rr ito ry  of a Con

tracting P arty and partly outside the territory  of any Contracting Party 
with the courts of that Contracting Party or

(11) if  there is  no such C ontracting P arty  o r  there is  m ore  than one with 
the cou rts of the Contracting P arty  which is determ ined by agreem ent 
between the Contracting P arties whose courts would be competent under 
paragraph 1 o r  2 "

DOCUMENT C N -12 /C W /102  13 May 1963 Original English
India P roposa l to add new a rtic le

The op era tor  shall rep ort to the Installation  State ev e ry  n u c lea r  in 
cident occu rrin g  in his nuclear installation immediately after the occurrence 
com es to his knowledge

DOCUMENT C N -12 /C W /103  13 May 1963 Original English
United States o f  A m erica  P roposa l to add new a rtic le  (R elations with other  

International A greem en ts)

A FIRST ALTERNATIVE

1 The presen t C onvention shall not a ffect agreem en ts o r  conventions m 
the field  of c iv il liab ility  fo r  nuclear damage having the sam e purposes as 
regard s the application  o f such agreem ents o r  conventions betw een States 
parties to them
2 As between States which ratify this Convention or accede to it this Con
vention shall supersede any international convention o r  agreem ent between 
these States which is in fo rce  open fo r  signature ratification  or accession  
at the date on which this Convention is opened fo r  signature but only to the 
extent that such convention or agreem ent is m  con flict with the Convention
3 Nothing in this a rt ic le  shall a ffect the obligations of contracting  States 
to n on -contracting  States a ris in g  under any international convention or 
agreem ent

$
See also docum ent CN 12 /C W /110
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B SECOND ALTERN ATIVE

1 The present Convention shall not affect agreem ents or conventions in the
field  of c iv il liab ility  fo r  nuclear damage having the sam e purposes as r e 
gards the application of such agreem ents or conventions between States party 
to them '

(Apart fro m  above there shall be no other p rov is ion  on relations with 
other conventions neither the United States proposal reflected in paragraphs
2 and 3 in F irst Alternative nor the United Kingdom amendment to A rticle  II 
(5) re flected  in C W /l No 37)

DOCUMENT C N -12 /C W /104  and C orr 1
R eport o f  the S ub-C om m ittee on R ela tions with O th er International A g r e e 

m en ts  ( s e e  above)

DOCUMENT C N -12 /C W /l05 13 May 1963 O riginal English
Denm ark F edera l Republic o f  G erm any Finland Norway Sweden United
Kingdom United States o f  A m erica  amendment to A r tic le  III

1 Paragraph 5 to read as follow s
(a) The op era tor  shall not be lia b le  under this C onvention fo r  nuclear 
dam age
(l) to the nuclear installation  it s e lf  o r  to any p rop erty  on the site o f  that 

installation which is used o r  to be used in connection  with that insta l
lation or

(11) to the means o f transport upon which the nuclear m aterial involved was 
at the tim e of the nuclear incident any Installation State may however 
provide by leg is la tion  that this exception  shall not apply provided that 
in no case  shall the in clusion  o f dam age to the m eans o f transport r e 
sult in reducing the liab ility  of the operator in respect of other nuclear 
damage to an amount le ss  than US $ m illion

(b) With re sp e c t  to n uclear dam age fo r  w hich the op e ra to r  by v irtu e  o f 
sub-paragraph (a) is  not liab le  under this Convention nothing in this Con
vention shall affect the liab ility  of any individual who has caused the damage 
by an act o r  o m iss io n  done with intent to  cau se  dam age o r  with re sp e c t  
to damage re fe rred  to in sub-paragraph (a) (11) the liab ility  o f the operator 
under ru les oth er than those la id  down in this C onvention
(c) Nothing in paragraph 5 of A rtic le  II shall prevent the Installation State 
from  providing by legislation  that with respect to nuclear damage fo r  which 
the operator by virtue o f sub-paragraph (a) (l) is not liable under this Con
vention any p erson  who is  a national o f that State m ay be held lia b le  fo r  
such  dam age under ru les  oth er than th ose la id  down in th is C onvention
(d) Without p re ju d ice  to the p rov ision s of sub-paragraph  (a )(n )  the funds 
furnished in conform ity with A rticle  VI shall in no case be available to cover 
any liab ility  re ferred  to in sub-paragraphs (b) and (c)
2 Add a new paragraph 6 to read

"E xcept as provided in this Convention o r  under the exp ress  term s of 
a con tract (in writing) no person  shall be liab le  fo r  nuclear damage "
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DOCUMENT C N -12 /C W /106
R eport o f  the C om m ittee  on Final C lauses ( s e e  above)

\

DOCUMENT C N -12 /C W /107  14 May 1963 O rig inal English
United S tates o f  A m er ica  am endm ent to A r t ic l e  IX, paragraph 4 *

Am endm ent No 113 appearing in docum ent C W /1 to read  as fo llow s
"The courts having ju risdiction  may take appropriate m easures to obtain 

testim ony in the territory  of another Contracting Party of parties or wit
n esses  resid in g  therein , and m ay take any other fea sib le  m easures to lighten 
the burden of litigation in such situations provided that 11 any action is  to 
be taken m  the t e r r ito r y  of another C ontracting  P a rty  such  action  shall 
only be taken if  such C ontracting  P a rty  con sen ts  "

DOCUMENT C N -12 /C W /108  14 May 1963 O riginal French
B elgium  P rop osa l to add new a r tic le

Any State m ay at the tim e o f signature o r  ratification  o f o r  a ccess ion  
to this Convention exp ress reservation s concern ing one o r  m ore  o f its 
p rov ision s

Such reservation s shaU have no effect in relation  to States which shall 
have notified the D irector General of the International Atom ic Energy Agency 
within three months from  the date of the notification specified  in A rticle  F 
of their disagreem ent with such reservations

- DOCUMENT C N -12/C W /109 14 May 1963 Original English
F ra n ce  Ita ly  N orw a y  U m ted K ingdom  am endm ent to  A r t i c l e  X , 

paragraph  1

In the text proposed  by the Sub-Com m ittee on E xecution o f Judgements 
(C W /94) delete sub-paragraph (111) o f paragraph 1

DOCUMENT C N -12 /C W /110  14 May 1963 O riginal French
A ustria  F ed era l R epublic o f  G erm any P hilippines P rop osa l concern ing  

A r tic le  V new  paragraph 5

(P roposa l arising  out of the adoption of amendment C W /101 /R ev  1 relating 
to A rticle  IX)

In the case  re fe rre d  to in A rtic le  IX paragraph 3(n ), there shall be 
no period  o f extinction  o r  p re scr ip t io n  in re sp ect o f the action  re lating  to 
the nuclear damage if  within the periods established in paragraphs 1 to 3 of 
th is A rtic le  a cla im  has been  entered with one o f the C ontracting P a rties  
whose agreem ent with other C ontracting P arties  is  required  fo r  designation 
o f the com petent court provided that an action is  brought within six months 
a fter such designation

*  See  also d ocu m en t C N -1 2 /C W /1 1 1
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DOCUMENT C N -12 /C W /111  14 M ay 1963 O riginal E nglish
B razil am endm ent to A r t ic l e  IX  paragraph 4

Amendment to the amendment C N -12 /C W /107  submitted by the United States 
of A m erica
Paragraph 4 to reao as follow s

"The C ourts having ju r isd iction  m ay take appropriate m easures to 
obtain evidence in the te rr ito ry  of another Contracting P arty provided that 
the request be presented in accordan ce  with the form alities  required by the 
law o f the C ontracting  P arty  w here the taking o f ev idence is  sought "

DOCUMENT C N -1 2 /C W /1 1 2  14 M ay 1963 O rig in a l E n g lish
N etherlands P rop osa l con cern in g  Final C lauses (T itle  o f  the Convention)

TITLE  OF THE CONVENTION

Should be as fo llow s
"Vienna Convention on C iv il L iab ility  fo r  N uclear D am age"

PREAM BLE

(Should be as foU ows 
"The C ontracting P arties
"Having recogn ized  the desirability  of establishing certain standards to p ro
vide financial protection  against nuclear damage
"B elieving that the Vienna Convention on C ivil L iability for  Nuclear Damage 
would con tribute to the developm ent o f fr ien d ly  re la tion s  am ong nations 
ir re s p e c t iv e  o f th e ir  d iffe r in g  con stitu tional and s o c ia l  sy stem s 
"Have decided to conclude a Convention fo r  that purpose and thereto have 
agreed as fo llow s "

DOCUMENT C N -12 /C W /113  15 May 1963 O riginal English
Belgium  Colom bia Japan N etherlands Sweden United Kingdom  P r o 

posa l con cerm n g  Final C lauses (S ettlem ent o f  D isputes)

1 Any dispute betw een two o r  m o re  C ontracting  P a rtie s  con cerm n g  the 
in terpretation  o r  application  o f this Convention w hich cannot be settled  
through negotiation  shall at the req u est o f one o f them  be subm itted to 
arbitration  If within six  months from  the date of the request fo r  arb itra 
tion the P a rtie s  a re  unable to agree on the organ ization  o f the arb itration  
any one o f th ose P a rtie s  m ay r e fe r  the dispute to  the International C ourt 
o f J u stice  by ap p lica tion  in co n fo rm ity  with the Statute o f  the C ourt
2 E ach  C ontracting  P a rty  m ay at the tim e o f signature ra tifica tion  o r  
a ccess ion  declare that it does not con sider itse lf bound by paragraph 1 The 
other C ontracting P a rtie s  shall not be bound by that paragraph in rela tion  
to any C ontracting P arty  which has made such a d ecla ra tion
3 A ny C ontracting  P a rty  having m ade a d ec la ra tion  in a cco rd a n ce  with 
paragraph 2 m ay at any tim e withdraw this declaration by notification to the 
D irector General of the International A tom ic Energy Agency
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DOCUMENT C N -1 2 /C W /1 1 4  16 M ay 1963 O rig inal E nglish  and Spanish
A rgentina  am endm ent to A r t ic l e  XII

(T h is  am endm ent su p ersed es  the am endm ent No 118 in C N -1 2 /C W /1 ) 
Ju risd ictional im m unities under ru les of national o r  international law 

cannot be invoked in actions under this Convention be fore  the C ourt co m 
petent pursuant to A rtic le  IX except m  resp ect o f m easu res of execution





PROPOSALS AND AMENDMENTS SUBMITTED IN THE
PLENARY

DOCUMENT C N -12 /9  8 May 1963 O riginal Spanish
A rgentina  the D ra ft R ecom m en d ation  o f  the C o n feren ce  to the D ir e c to r  

G en era l o f  the In ternational A to m ic  E n erg y  A g en cy

The C onference requests the D irector General of the International Atomic 
E n ergy  A gen cy  to ensure that the A gen cy  co n s id e r  and d ec id e  upon —
(a) the desirability  and feasib ility  o f setting up an "International Compensation 
Fund fo r  N u clear D am age" and the m anner in w hich such  a Fund would 
operate  to enable C ontracting  P a rtie s  to m eet the lia b ility  la id  down in 
A r t ic le  IV o f  the C onvention o r  to c o v e r  n u clea r dam age ex ceed in g  the 
amount th ere in  prov id ed ,
(b) the d esira b ility  and fea s ib ility  o f concluding an agreem ent betw een the 
C ontracting P a rties  fo r  the p rov is ion  o f im m ediate  m ed ica l a ss ista n ce  to 
p erson s  a ffected  by a n uclear incident o ccu rr in g  in te r r ito r y  o r  a ffectin g  
nationals o f a C ontracting P arty

DOCUMENT C N -12/10 and R evs 1 and 2 16 May 1963 Original English
Belgium  B razil Colom bia the C zech oslova k  S ocia list R epublic H oly See 
Indonesia, Iran Lebanon N etherlands, Portugal Spam and T urkey Draft 

R esolution

The International C on feren ce  on C iv il L iab ility  fo r  N u clear Dam age, 
at the end o f  its  w ork  in V ienna the M ay 1963 w ish es  to  e x p r e s s  its 
m ost deep and profound gratitude to the people and Governm ent o f A ustria 
o f L ow er A ustria  and o f the C ity of Vienna fo r  the kind and fr ien d ly  h osp i
tality granted to a ll delegates at the above-m entioned C onference allowing 
them  once again to w ork  fo r  the high task  o f the fr ien d sh ip  and u n d er
standing am ong the N ations

DOCUM ENT C N -12 /11  and R ev 1 16 May 1963 O rig in a l E nglish
A rgentina, B elgium  B ra z il the C zech os lov a k  S ocia list R epublic India 
Iran, Poland, South A frica  Spam, Sweden Switzerland, the Ukrainian Soviet 
S ocia list R epublic the Union o f  S oviet S ocia list R epu blics and the United 
Kingdom o f  G rea t B rita in  and N orth ern  Irelan d  D ra ft R eso lu tion

The International C on feren ce  on C iv il L ia b ility  fo r  N u clear D am age 
on conclusion of the work fo r  which it was convened by the Board of Governors 
o f the International A tom ic E nergy  A gen cy  w ish es to r e c o r d  its  deep  ap
precia tion  o f th is valuable action  tak^n by the B oard as w e ll as o f the un
sparing assistan ce  it has rece iv ed  from  the A gency the excellent arran ge
m ents made by whom have alone made p oss ib le  the accom plish m en t o f its 
task

4 4 5
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DOCUMENT C N -12 /12  14 May 1963 O rig in a l E nglish
Ita ly  am endm ent to A r t ic l e  I  A

Add the follow ing
"provided  that any com pensation payable in respect o f nuclear incidents 

occurring  o r  nuclear damage suffered within the terr itory  of a non-contracting 
State does not result in reducing the com pensation  available fo r  nationals 
o f the contracting P arties  to le s s  than US$5 m illion  "

DOCUMENT C N -12 /13  and R ev 1 17 May 1963 O rig inal E nglish
Ita ly  P rop osa l to add n ew  a r tic le

This Convention shall not be construed  as a ffecting  the rights if any 
w hich m ay be available to a C ontracting P arty  under the gen era l ru les  o f 
public international law in re sp e ct  o f nuclear-'dam age

DOCUMENT C N -1 2 /1 4  and R ev  1* 17 M ay 1963 O rig in a l E nglish
Italy am endm ent to A r tic le  I  paragraph 1 (a) (docum ent C N -12/1 7 Add 1)

Add the follow ing
" o r  an international organ ization  enjoying leg a l personality  under the 

law of the Installation State"
or

substitute the word "m ea n s" by the word "in clu des"
The amendment might be a m atter o f drafting

DOCUMENT C N -12/15 and R ev 1 17 May 1963 O riginal English
Argentm a B razil Finland India M orocco  Philippines Yugoslavia Draft 

R esolution

The International C on feren ce  on C iv il L iab ility  fo r  N u clear Dam age 
recom m en d s that
1 The B oard o f G ov ern ors  o f the International A tom ic  E nergy  A gen cy  
establish  a Standing Com m ittee com posed  of representatives of the G overn
ments of 15 States with the follow ing tasks
(a) to keep under review  problem s relating to the International Convention 
on C iv il L iability  fo r  N uclear Dam age and to advise the D irector  G eneral 
of the International A tom ic Energy Agency at his request on any such problem s,
(b) to study the d es ira b ility  and fe a s ib ility  o f setting up an international 
com pensation fund for nuclear damage and the manner in which such a fund 
would w orkto enable operators of the Contracting Parties to meet the liability 
under A rticle  IV of the Convention including ways of covering nuclear damage 
exceeding the amount therein provided
(c) to study any problem s arising  in connection  with the application o f the 
Convention to a nuclear installation operated by or under the auspices of an 
intergovernm ental organization particu larly  in respect of the "installation 
State" as defined in A rtic le  I

See also docum ent CN 12 /4 3
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(d) to prepare  any docum ents fo r  the rev is ion  C onference  to be convened 
in a ccord a n ce  with A rtic le  F and
(c) to study any other sp ec ia l p rob lem s re fe rre d  to it by the C onference
2 The com position  o f the Com m ittee be revised  p eriod ica lly  by the Board 
o f  G overn ors  taking into account in ter a lia  the ra tifica tion s  r e ce iv e d
3 The Com m ittee co -ord inate  its work with that of the Standing Committee 
established by the D iplom atic C onference on M aritim e Law on 25 May 1962, 
insofar as it concerns subject m atters which are also studied by theCommittee
4 Interested  international organ izations in re la tion s with the A gen cy  be 
invited to be rep resen ted  by o b s e rv e rs  at the C om m ittee

DOCUMENT C N -1 2 /1 6
R ep o r t o f  the C red en tia ls  C om m ittee  (s e e  above)

^ D O C U M E N T  C N -1 2 /1 7 /A d d s 1 to 4 16-18 May 1963
A r t ic l e s  P i ov is ion a lly  A dopted  by the D rafting  C om m ittee

A R T IC LE  I

Paragraph 1

F o r  the pu rposes o f this Convention
(a) "P erson " means any individual or partnership o r  any public or private 
body whether co rp o ra te  o r  not including a State o r  any of its constituent 
su b -d iv is ion s
(b) "National o f a Contracting Party" includes a Contracting Party o r  any of 
its constituent su b -d iv ision s o r  a partnership o r  any public or private body 
whether co rp ora te  o r  not established  within the te r r ito r y  o f a Contracting 
P arty
(c) "O p e ra to r "  m  re la tion  to  a n u clear in sta lla tion  m eans the p erson  
designated  o r  re cog n ized  by the Installation  State as the op e ra to r  o f that 
insta llation
(d) "in sta lla tion  State" in re la tion  to a n u clea r  in sta lla tion  m eans the 
Contracting Party within whose te rr ito ry  that installation is  situated or if 
it is  not situated within the te rr ito ry  o f any State, the Contracting Party by 
which o r  under the authority o f which the n uclear installation  is  operated
(e) "Law  o f the com petent cou rt" m eans the law o f the court having ju r is 
d iction  under th is Convention including any ru les  o f such law re lating  to 
con flic t o f  law s
(f) "N uclear fu el" m eans any m ateria l which is  capable of producing energy 
by a self-sustain ing chain p rocess  o f nuclear fiss ion
(g) "R adioactive products o r  w aste" means any radioactive m aterial produced 
in o r  any m ateria l made radioactive by exposure to the radiation incidental 
to the production  o r  utilization  o f nuclear fu el but does not include rad io 
isotopes which have reached the fm al stage o f fabrication  so as to be usable 
fo r  any scien tific m edica l agricu ltural com m ercia l or industrial purpose
(h) "N uclear m ateria l" means
Note This draft resolution supersedes the Argentine draft resolution in C N -1 2 /9  and the Philippine pro

posal in C N -12 /C W /1  No 24
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(1) n u c lea r  fu e l o th er  than n atural uranium  and dep leted  uranium  capable  
o f  produ cin g  en erg y  by a se lf-su sta in in g  chain  p r o c e s s  o f  n u c lea r  f is s io n  
ou ts id e  a n u c le a r  r e a c t o r  e ith e r  a lon e  o r  in  co m b in a tio n  w ith  so m e  
o th e r  m a te r ia l ,  and

(1 1 ) r a d io a c t iv e  p ro d u c ts  o r  w aste
(1 ) "N u c le a r  r e a c t o r "  m ea n s any stru ctu re  conta in in g  n u c le a r  fu e l in such  
an a rra n g e m e n t that a s e l f -s u s ta in in g  cha in  p r o c e s s  o f  n u c le a r  f is s io n  can  
o c c u r  th e re in  w ithout an a d d ition a l s o u r c e  o f  n eu tron s 
(j) "N u c le a r  in s ta lla t io n "  m ea n s 

(l) any n u c le a r  r e a c to r  o th er  than one w ith w hich  a m eans o f  tra n sp o rt is  
equipped fo r  u se  as a s o u r ce  o f  p ow er w hether fo r  p rop u ls ion  th e re o f 
o r  fo r  any o th er  p u rpose

(1 1 ) any fa c to r y  u sin g  n u c le a r  fu e l f o r  the p ro d u ctio n  o f n u c le a r  m a te r ia l , 
o r  any fa c to r y  f o r  the p r o c e s s in g  o f n u c le a r  m a te r ia l  in c lu d in g  any 
fa c t o r y  f o r  the r e - p r o c e s s in g  o f  ir r a d ia te d  n u c le a r  fu e l ,  and

(1 1 1 ) any  fa c i l i t y  w h e re  n u c le a r  m a te r ia l  i s  s t o r e d ,
p r o v id e d  that the In sta lla tion  State m a y  d e te rm in e  that s e v e r a l  n u c le a r  
in sta lla tion s  o f  one o p e ra to r  lo ca te d  at the sa m e s ite  sh all be  co n s id e re d  as 
a s in g le  n u c le a r  in sta lla tion  
(k) "N u c le a r  d a m a g e" m eans

(I) L o s s  o f li fe  any p e rso n a l in ju ry  o r  any lo s s  o f  o r  dam age to p rop erty  
w h ich  a r i s e s  out o f  o r  r e s u lt s  f r o m  the r a d io a c t iv e  p r o p e r t ie s  o r  a 
c o m b in a tio n  o f  r a d io a c t iv e  p r o p e r t ie s  w ith t o x ic  e x p lo s iv e  o r  o th e r  
h a za rd ou s  p r o p e r t ie s  o f  n u c le a r  fu e l o r  ra d io a ct iv e  p ro d u cts  o r  w aste 
in  o r  o f  n u c le a r  m a te r ia l c o m in g  fr o m  o r ig in a tin g  in o r  sent to  a 
n u c le a r  in sta lla tio n

(II) any o th e r  lo s s  o r  da m age  s o  a r is in g  o r  r e s u lt in g  i f  and to  the exten t 
that the law  o f  the co m p e te n t c o u r t  s o  p r o v id e s ,  and

(111 ) i f  the law o f the In stalla tion  State so  p rov id es  lo s s  of life  any p erson a l 
in ju ry  o r  any lo s s  o f  o r  da m age  to  p r o p e r ty  w h ich  a r is e s  out o f  o r  
r e s u lt s  f r o m  o th e r  io n iz in g  ra d ia tio n  e m itte d  by  any o th e r  s o u r c e  o f  
ra d ia tio n  in s id e  a  n u c le a r  in sta lla t io n

(1) N u c le a r  in c id e n t "  m e a n s  any  o c c u r r e n c e  o r  s e r i e s  o f  o c c u r r e n c e s  
h av in g  the sa m e  o r ig in  w h ich  c a u s e s  n u c le a r  d a m a g e

P a r a g r a p h  2

A n  In sta lla tion  State m a y  i f  the s m a ll exten t o f  the r is k s  in v o lv e d  so  
w a rra n ts  ex clu d e  any sm a ll qu an tities o f  n u c le a r  m a te r ia l fr o m  the a p p li
ca tion  o f  th is  C on vention  p ro v id e d  that
(a) m axim um  lim its  fo r  the e x clu s ion  o f such quantities have been estab lished  
by the B oa rd  o f  G o v e r n o r s  o f  the In tern a tion a l A to m ic  E n e rg y  A g e n cy  and
(b) any e x c lu s io n  by  an In sta lla tion  State is  w ithin  su ch  e s ta b lish e d  lim its

T h e l im its  sh a ll be r e v ie w e d  p e r io d ic a l ly  by the B o a rd  o f  G o v e r n o r s

A R T IC L E  I A

T h is  C on ven tion  sh a ll not a p p ly  to  n u c le a r  in c id e n ts  w h ich  o c c u r  o r  to 
n u c le a r  d am age w hich  is  su ffe re d  w ithin  the t e r r i t o r y  o f  a n o n -C o n tra ctin g
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State u n le ss  the law  o f  the In sta lla tion  State so  p r o v id e s  o r  e x ce p t  a s  p r o 
v id e d  in A r t ic le  IB  i

A R T IC L E  IB

W h ere  a n u c le a r  in cid en t o c c u r s  o r  n u c le a r  dam age is  su ffe re d  within 
the t e r r i t o r y  o f  a n o n -C o n tra c t in g  State any p e r s o n  w ho is  a n a tion a l o f  a\ 
C on tra ctin g  P a r ty  o th er  than the o p e r a to r  who h as pa id  co m p e n sa tio n  in 
r e s p e c t  o f  su ch  in c id e n t  o r  d a m a g e  sh a ll up to  the am oun t w h ich  he has 
paid, acqu ire  the righ ts which the p erson  so com pen sated  would have enjoyed 
against the o p e ra to r  who w ould have been lia b le  had the Convention applied

A R T IC L E  II

P a ra g ra p h  1 ' '

Subject to the p r o v is io n s  o f  A r t ic le  IA  the o p e ra to r  o f a n u clear  in sta l
la tion  sh a ll be lia b le  f o r  n u c le a r  dam age upon p r o o f  that su ch  dam age has 
b een  ca u se d  by  a n u c le a r  in cid en t -
(a) in  su ch  in s ta lla t io n , o r
(b) in volv in g  n u c lea r  m a te r ia l com in g  fro m  o r  o rig in atin g  in  such  installation  
and o c cu rr in g

(1 ) b e fo r e  lia b ility  w ith  r e g a rd  to  n u c le a r  in c id e n ts  in vo lv in g  the n u c le a r  
m a te r ia l has been assu m ed  pursuant to the e x p re s s  te rm s  of a contract 
in  w r it in g , by  the o p e r a t o r  o f  a n o th e r  n u c le a r  in s ta lla t io n , o r

(1 1 ) in the a b se n ce  o f  su ch  e x p r e s s  te r m s  b e fo r e  the o p e r a to r  o f  another 
/  n u c le a r  in s ta lla t io n  h as  tak en  c h a r g e  o f  the n u c le a r  m a t e r ia l ,  o r

(1 1 1 ) w here th e 'n u c le a r  m a te r ia l is  intended to  be u sed  in a n u clea r  r e a c to r  
w ith  w h ich  a m e a n s  o f  t r a n s p o r t  is  e q u ip p ed  f o r  u se  a s  a s o u r c e  o f  
pow er, w hether fo r  p rop u ls ion  th ereo f o r  fo r  any oth er pu rpose, before  
the p e r s o n  o p e r a t in g  su ch  r e a c t o r  has taken  c h a rg e  o f  the n u c le a r  
m a te r ia l ,  but ^

( i v ) w h e re  the n u c le a r  m a te r ia l  has b een  se n t to  a p e r s o n  w ith in  the 
t e r r it o r y  o f  a n o n -C o n tra ctin g  State b e fo r e  it has been  u nloaded fro m  
the m eans o f tra n sp o rt by w hich  it has a r r iv e d  in the t e r r ito r y  o f  that' 
n o n -C o n tra ctin g  State

(c) in volv in g  n u c lea r  m a te r ia l sent to such n u clea r  in sta llation  and occu rr in g  
^ ( 1 ) a fte r  l ia b i l ity  w ith  r e g a r d  to  n u c le a r  in c id e n ts  in v o lv in g  the n u c le a r

m a te r ia l has been  assu m ed  by him  pursuant to  the e x p re s s  te rm s  o f a 
con tra ct in  w riting  fr o m  the op era tor  o f another n u clear  installation  or

(1 1 ) in the a b se n ce  o f  su ch  e x p r e s s  te r m s  a fte r  he has taken ch a rg e  o f the 
n u c le a r  m a te r ia l , o r

(111) a fter  he has taken ch arge  o f  the n u clear m a teria l from  a p erson  operating 
a n u c le a r  r e a c to r  w ith w hich  a m eans o f  tra n sp o rt is  equipped fo r  use 
as a s o u r c e  o f  p ow er  w hether fo r  p rop u ls ion  th e re o f o r  fo r  any oth er 
p u rp o se , but

( i v ) w here the n u clear m a te r ia l has with the w ritten  consent of the operator 
been sent fr o m  a p e rso n  within the te r r ito r y  o f  a n on -C on tractin g  State

&
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after it has been loaded on the m eans o f transport by which it is  to be 
ca rr ied  from  the te rr ito ry  of that State 

provided that i f  nuclear dam age is  caused by a nuclear incident occu rrin g  
in a n uclear installation  and involving n u clear m a teria l s tored  therein  
in cidenta lly  to  the ca rr ia g e  of such  m a teria l the p ro v is io n s  o f su b - 

| paragraph (a) o f  this paragraph shall not apply w here another operator o r  
person  is  so le ly  liable pursuant to the pi ovisions of sub-paragraph (b) or (c) 

^  o f this paragraph

Paragraph 2 '•

The Installation  State m ay prov ide  by leg is la tion  that in a ccord a n ce  
with such term s as may be sp ecified  therein  a c a r r ie r  of nuclear m ateria l 
o r  a p erson  handling rad ioactive  w aste m ay at h is requ est and with the 
consent of the operator concerned be designated o r  recogn ized  as operator 
in the p lace o f that op era tor  in re sp ect o f such n uclear m ateria l o r  ra d io 
active  waste re sp e c t iv e ly  In such ca se  fo r  a ll the p u rp oses of th is C on 
vention such c a r n e i  o r  such person  shall be considered  as an operator of a 
nuclear installation situated within the te rr ito ry  o f that State i

Paragraph 3 >

(a) W here nuclear damage engages the liability  of m ore than one operator 
the op era tors  involved  shall in so fa r  as the dam age attributable to each  
op e ra to r  is  not reason ab ly  sep a ra b le  be jo in t ly  and se v e ra lly  lia b le
(b) W here a nuclear incident o c cu rs  in the cou rse  o f ca rr ia g e  o f nuclear 
m ateria l either in one and the sam e means of transport o r  in the case  of 
storage incidental to the carriage  in one and the same nuclear installation 
and ca u ses  nuclear dam age which engages the lia b ility  o f m ore  than one 
op era tor  the total liab ility  shall not exceed  the highest amount applicable 
with resp ect to any one o f them  pursuant to A rtic le  IV
(c) In neither o f the ca ses  re ferred  to in sub-paragraphs (a) and (b) o f this 
paragraph shall the liability of any one operator exceed the amount applicable 
with respect to him pursuant to A rticle  IV

Paragraph 4

Subject to the provisions o f paragraph 3 where severa l nuclear instal
lations o f one and the sam e op era tor  are involved in one n uclear incident 
such operator shall be liable in respect o f each nuclear installation involved 
up to the am ount a pp licab le  with r e sp e c t  to h im  pursuant to A r t ic le  IV ^

\

P aragraph  5

Except as otherw ise provided in this Convention no person  other than 
the op era tor  shall be liab le  fo r  n uclear dam age H ow ever this p rov ision  
sh all not a ffect the app lication  o f any in ternational convention  in the fie ld  
o f transport m fo rce  or open fo r  signature ratification  o r  a ccess ion  at the 
date on which this Convention is  opened fo r  signature “
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Paragraph 6 (new)

No person  shall be liab le  fo r  any lo ss  o r  dam age which is  not-nuclear 
dam age under su b -paragraph  (k) (1) o f  paragraph 1 o f 'A r t ic le  I but which 
could have been included as such under sub-paragraph (k) (n) of paragraph 1 
o f A rticle  I

Paragraph 7

D irect action shall lie against the person  furnishing financial security  
pursuant to A rt ic le  VI if  the law o f the com peten t cou rt so  p ro v id e s

ARTICLE IIA

The o p era tor  liab le  in a ccord a n ce  with th is Convention shall p rov ide  
/ the ca r r ie r  with a certifica te  issued by or on behalf o f the in su rer o r  other 

financial guarantor furnishing the< secu rity  requ ired  pursuant to A rtic le  VI 
The ce r t ifica te  shall state the nam e and a d d ress  o f that op era tor  and the 
amount type and duration o f the security  and these statements may not be 
disputed by the person by whom or on whose behalf the certificate  was issued 
The certifica te  shall a lso  indicate the nuclear m ateria l in resp ect o f which 
the secu rity  applies and shall include a statem ent by the com petent public 
authority of the Installation State that the person named is an operator within 
the meaning o f this Convention

ARTICLE IU

Paragraph 1

The liab ility  o f the op era tor fo r  nuclear damage under this Convention 
shall be absolute

Paragraph 2

If the operator proves that the nuclear damage resulted wholly o r  partly 
either from  the g ross  negligence of the person suffering the damage or from  
an act o r  o m iss io n  o f such  p erson  done with intent to cau se  dam age the 
com petent court may if  its law so provides re lieve  the operator wholly or 
p a rtly  fr o m  his ob ligation  to pay com pen sation  in r e s p e c t  o f the dam age 
su ffered  by such  p erson

P aragraph  3 - ^

(a) No liability  under this Convention shall attach to an operator fo r  nuclear 
damage caused by a nuclear incident d irectly  due to an act of arm ed conflict 
hostilities c iv il war or insurrection
(b) E xcept in so far as the law o f the Installation State m ay provide to the 
con tra ry  the op era tor  shall not be liab le  fo r  nuclear dam age cau sed  by a 
nuclear incident d ire ct ly  due to a grave natural d isa ster  o f an exceptional 
ch aracter

\
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Paragraph 4

W henever both nuclear damage and damage other than nuclear damage 
have been caused  by a nuclear incident or jo in tly  by a nuclear incident and 
one or m ore other occu rren ces  such other damage shall to the extent that 
it is not reasonably separable from  the nuclear damage be deem ed for  the 
p u rp oses  o f th is C onvention to be n u clea r dam age cau sed  by the n u clear 
incident W here how ever damage is  caused jo in tly  by a nuclear incident 
covered  by this Convention and by an em ission  o f ionizing radiation not 
covered  by it nothing in this Convention shall lim it o r  otherw ise affect the 
liab ility  either as regards any person  suffering nuclear damage or by way 
o f r e co u rs e  o r  contribution  o f any person  who m ay be held liab le  in c o n 
n ection  with that em ission  o f ion izing radiation

P aragraph  5

The operator shall not be liable undei this Convention foi nucleai damage
(a) to the n uclear insta llation  it s e lf  o r  to any p rop erty  on the site  o f that 
installation which is  used or to be used in connection  with that installation
(b) to the m eans of transport upon which the nuclear m aterial involved was 
at the tim e of the nuclear incident

Paragraph 6

Any Installation State may provide by legislation  that sub-paragraph (b) 
o f paragraph 5 of this A rticle  shall not apply provided that in no case shall 
the liability o f the operator in respect of nuclear damage other than nuclear 
damage to the means o f transport be i educed to less  than US $ 5 m illion  for 
any one nuclear incident

Paragraph 7
\

Nothing m this Convention shall affect
(a) the liability o f any individual for  nuclear damage for which the operator 
by virtue o f paragraph 3 o r  paragraph 5 of this A rtic le  is  not liab le  under 
this Convention and which that individual caused by an act o r  em ission  done

fwith intent to cause damage,
(b) the liab ility  outside this Convention o f the op era tor  fo r  the n uclear 
dam age r e fe r r e d  to in su b -p a ra gra p h  (b) o f  paragraph  5 o f  th is A r t ic le

A RTIC LE  IV
Paragraph 1

V

The liab ility  o f the operator may be lim ited by the Installation State to 
not le ss  than US $ 5 m illion  fo r  any one nuclear incident

1
Paragraph 2 ^

(a) Any Contracting Party may subject the transit of nuclear m aterial through 
its  te r r ito r y  to the con d ition  that any lim it o f lia b ility  in re sp e c t  o f such



m ateria l be in crea sed  if 'i t  co n s id e rs  that such lim it does not adequately 
cover the risks of a nuclear incident involving such m aterial in the course of 
its transit through its territory  s
(b) Any lim it o f liab ility  so in cre a se d  shall not_exceed  the lim it i f  any 
established by such Contracting Party pursuant to paragraph 1 of this Article 
and m no case shall exceed US $10 m illion
(c) The provisions of this paragraph shall be without prejudice to such rights 
as may exist under international law or international agreement with respect 
to innocent passage entry in cases of urgent d istress overflight and landing 
from  the air

Paragraph 3 f  1

Any lim its o f liability  which may be established in conform ity with this 
A rticle  shall not include any interest or costs  awarded by a court in actions 
fo r  com pensation of nuclear damage

Paragraph 4 (new) ^

The Umted States dollar r e fe rre d  to in this Convention is  a unit of 
account equivalent to the^-value o f the United States d o lla r  in te rm s  o f 
gold on 29 A pril 1963 that is to say US $35 per one tro j ounce of pure gold ii
Paragraph 5 (new)

The sum s mentioned in paragraphs 1 and 2 of this A rtic le  Inay be con 
verted  into national cu rren cy  in round figures

ARTICLE V

Paragraph 1

Rights o f com pensation  under th is Convention shall be extinguished if 
an action is not brought within ten years from  the date of the nuclear incident 
If however under the law of the Installation State the liability of the operator 
is  covered  by insurance or other financial secu rity  o r  State indem nification 
fo r  a period longer than ten years the law of the com petent court may provide 
that rights o f com pensation  against the operator shall only be extinguished 
a fter a period  which m ay be lon ger than ten y ea rs  but shall not be longer 
than the p er iod  fo r  w hich h is lia b ility  is  so  c o v e re d  under the law  of the 
Installation State H ow ever such extension o f the extinction  period  shall 
in no case affect the right of com pensation under this Convention of anv person 
who has brought an action  fo r  lo s s  o f life  o r  p e rso n a l in ju ry  against the 
o p era tor  b e fo re  the ex p iry  o f the a fo resa id  p e r io d  o f ten y e a rs

P aragraph  2

W here nuclear damage is  caused by nuclear m ateria l which at the time 
of the nuclear incident was stolen lost jettisoned or abandoned the period 
established under paragraph 1 shall be computed from  the date of the nuclear
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incident causing the nuclear damage but the period  shall in no case exceed 
a p eriod^ of twenty y e a rs  fro m  the date o f the theft lo s s  je ttison  o r  ' 
abandonment

P aragraph  3

The law of the com petent court may establish  a period  o f extinction or 
p rescrip tion  o f not le s s  than three years from  the date on which the person  
suffering nuclear damage has knowledge or ought reasonably to have knowledge 
o f the dam age and o f the op era tor  liab le  fo r  the dam age prov ided  that the 
p eriod  estab lish ed  under paragraph s 1 and 2 sh a ll not be ex ceed ed

P aragraph  4
/

U nless the law of the com petent court otherw ise p rov ides any person  
who c la im s to have su ffered  nuclear damage and who has brought an action 
fo r  com pensation within the period  applicable under this A rticle  may amend 
his cla im  to take into account any aggravation of the damage even after the 
exp iry  o f that p eriod  prov ided  that fina l judgm ent has not been entered

P aragraph  5 (new) v 1

W here ju risd iction  is  to be determ ined pursuant to sub-paragraph (b) o f 
paragraph  3 o f  A r t ic le  IX  and a requ est has been m ade within the p er iod  
app licable  pursuant to this A r t ic le  to any one o f the C ontracting  P a rtie s  
em powered so to determ ine but the time remaining after such determination 
is  le s s  than s ix  months, the p eriod  within which an action  m ay be brought 
sh a ll be s ix  m onths reck on ed  fr o m  the date o f such  determ in ation

ARTICLE VI

Paragraph 1

The operator shall be required to maintain insurance or other financial 
secu rity  coverin g  his liability  fo r  nuclear damage in such amount o f such 
type and in such te rm s as the Installation State sh a ll sp ec ify  The Instal
lation State shall ensure the payment o f cla im s for com pensation for nuclear 
dam age established  against the op era tor  by provid ing the n e ce ssa ry  funds 
to the extent that the yield of insurance or the financial security is inadequate 
to sa tis fy  such c la im s  but not in e x c e s s  o f the lim it if  any establish ed  
pursuant to A r t ic le  IV

1

P aragraph  2

Nothing in paragraph 1 o f this A rtic le  shall requ ire a Contracting Party 
o r  any o f its constituent su b -d iv is ion s  such as States o r  R epublics to 
m aintain in su ran ce  o r  other fin a n cia l s e cu r ity  to c o v e r  th e ir  lia b ility  as 
o p e ra to rs  „

v '
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..The funds provided by insurance by other financial secu rity  o r  by the 
Installation State pursuant to paragraph 1 of this A rticle  shall be exclusively 

/  available for  com pensation due under this Convention

Paragraph 4 (new)
r ^

No in su rer  or other financia l guarantor shall suspend o r  ca n ce l the 
insurance o r  other finan cia l s e cu r ity  p rov ided  fo r  in paragraph  1 o f this 
A rtic le  without giving notice m  writing o f at least two months to the co m 
petent public authority  o r  in so  fa r  as such  in su ran ce  o r  oth er fin a n cia l 
secu rity  re la tes  to the ca rr ia g e  o f n uclear m a teria l during the period  of 
the ca rr ia g e  in question

ARTICLE V IA
s

Subject to the provisions of this Convention the nature form  and extent 
o f the com pensation as w ell as the equitable distribution thereof shall be 
governed by the law of the com petent court

ARTICLE VII

'P aragraph  1 i
i

i
Where provisions of national or public health insurance socia l insurance 

socia l security  w orkm en's com pensation o r  occupational disease compensation 
system s include com pensation fo r  nuclear damage rights of ben eficia ries  
o f such system s to obtain com pensation under this Convention and rights of 
recou rse  by v irtue 'o f such system s against the operator liable shall be deter
mined by the law of the Contracting Party in which such system s have been 
established or the regulations of the intergovernm ental organization having 
established such system s provided that in no event shall the liability  of the 
operator pursuant to A rticle  IV be exceeded

Paragraph 2
/

(a) If a person  who is  a national of a C ontracting P arty  other than the 
operator has paid com pensation foi nucleai damage under an International 
Convention or under the law of a non-Contracting State such person  shall 
up to the amount which he has paid acquire by subrogation the rights under 
this Convention of the person so com pensated However no rights shall be

's o  acquired by any person  to the extent that the operator has a right of r e 
cou rse  against such person  under this Convention
(b) Nothing in this Convention shall preclu de an op era tor who has paid 
com pensation  fo r  n u clear dam age out o f funds other than th ose prov ided  
pursuant to paragraph 1 of A rticle  VI from  recovering  from  the person p ro
viding financial secu rity  under paragraph 1 of A rticle  VI or from  the Instal
lation State up to the amount he has paid the sum  which the p erson  so 
com pensated  would have obtained under th is Convention

P a r a g r a p h  3 '

I
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A RTICLE VIII

The operator shall have a right o f re cou rse  only
(a) If this is  ex p re ss ly  provided fo r  by a con tract in writing o r
(b) If the nuclear incident resu lts from  an act or om ission  done with intent 
to cause damage against the individual who has'acted  or omitted to act with 
such intent y

\

ARTIC LE  IX

Paragraph 1

Except as otherw ise provided in this A rtic le  ju risd iction  over actions 
under A r t ic le s  I B and II shall lie  only with the co u rts  of the C ontractings 
P arty  within w hose te r r ito r y  the n u clear incident o c cu rre d

Paragraph  2 <

W here the n u clear incident o c c u r r e d  outside the te r r i t o r y  o f any 
C ontracting P a rty  o r  w here the p la ce  o f the n u clea r incident cannot be 
determ ined with certainty ju r isd iction  over  such actions shall lie  with the v 
courts o f the Installation State of the op era tor  liable

Paragraph 3 , i

Where under paragraph 1 or 2 of this A rticle  ju risd iction  would lie with 
the co u rts  o f m ore  than one C ontractin g  P a rty  ju r is d ic t io n  sh a ll lie
(a) i f  the n uclear incident o ccu rre d  partly  outside the te r r ito r y  o f any
C ontracting P arty  and partly  within the te r r ito r y  o f a single  C ontracting 
P arty  with the cou rts  o f the la tter, and 1
(b) in any other ca se  with the cou rts  o f that C ontracting  P arty  w hich is  
d eterm ined  by agreem en t betw een the C ontracting P a rtie s  w hose cou rts  
would be com petent under paragraph  1 o r  2 o f th is A rtic le

P aragraph  4
/

The court having ju risd iction  may take appropriate m easures to obtain 
within the te rr ito ry  o f another Contracting Party the testim ony of parties or 
w itn esses res id in g  therein  and m ay take any other fea sib le  rrieasures to 
lighten the burden of litigation  prov ided  that any such m ea su res  shall be 
taken in the terr itory  of another Contracting Party only with that Contracting 
P arty 's  consent

A RTIC LE  X

1 A final judgment entered by a court having ju risdiction  under A rticle  IX 
sh a ll be re co g n ize d  within the te r r i t o r y  o f  any oth er C ontractin g  P a rty  
except
(a) w here the judgm ent was obtained by fraud , o r

)
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(b) w here the party against w hom  the judgm ent w as pronounced  w as not 
g iven  a fa ir  opportunity to p resen t h is ca s e , o r
(c) where the judgm ent is con tra ry  to the public p o licy  of the Contracting 
Party within the terr itory  of which recognition  is sought or is  not in accord 
with fundamental standards of ju stice
2 A final judgm ent which is  recogn ized  shall, upon being presen ted  fo r
en forcem ent in accord an ce  with the fo rm a lit ie s  requ ired  by the law o f the 
Contractm g Party where enforcem ent is  sought be en forceable as if  it were 
a judgment of a court of that Party '
3 The m erits  o f a c la im  on which the judgm ent has been given sh a ll not 
be subject to fu rther p roceed in gs

A RTIC LE  XI

This C onvention and the national law a pp licab le  thereunder sh a ll be 
applied without any d iscrim in a tion  based  upon nationality d o m ic ile  or 
res id en ce

A R TIC LE  XII

Except in resp ect o f m easu res o f execution ju risd iction a l im m unities 
under ru les o f national o r  international law shall not be invoked in actions 
under this Convention b e fore  the cou rts  com petent pursuant to A r t ic le  IX

A RTICLE XIU

The Contracting P arties shall take appropriate m easures to ensure that 
com pensation fo r  nuclear damage interest and costs  awarded by a court in 
connection  therew ith insurance and reinsurance prem ium s and funds p ro 
vided by insurance reinsurance o r  other financial security , o r  funds p ro 
vided by the Installation State pursuant to this Convention shall be free ly  
transferable into the currency  of the Contractmg Party within whose territory  
the damage is  suffered and o f the Contracting Party within whose territory  
the claim ant is  habitually resident and as regards insurance or reinsurance 
prem ium s and paym ents into the cu rren c ie s  sp ecified  in the insurance or 
reinsurance contract

A RTIC LE  XIV 

A RTIC LE  XV

Paragraph 1 I
I

Any C ontracting P arty  entering into an a greem en t pursuant to  sub- 
paragraph  (b) o f  paragraph  3 o f  A r t ic le  IX  sh a ll fu rn ish  without delay  to 
the D irector General o f the International A tom ic Energy Agency fo r  information 
and fo r  d issem ination  to the othei Conti acting l ’ai Uct, a t upy ui buch- 
agreem ent
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Paragraph 2

' The C ontracting P arties  shall furn ish  to the D ire c to r  G eneral fo r  
inform ation and for  dissem ination to the other Contracting Parties cop ies of 
their re sp ectiv e  law s and regu lations re lating  to m atters  co v e re d  by this 
Convention

A R T IC L E  XVI (New)

The operator shall be required to report without delay to the Installation 
State e v e ry  n u clea r  incident w hich  o c c u r s  in h is n u clea r  insta lla tion

, A RTICLE XVII (New)

No person  shall have a right to com pensation  under this Convention if 
he is  cla im in g  fo r  the sam e n u clear dam age under another convention  on 
c iv il liability fo r  nuclear damage or to the extent that he has already obtained 
com pensation under such other convention

ARTICLE XVIII (New)

This Convention shall not as betw een the p arties  to them  a ffect  the ' 
application  o f any agreem en ts o r  conventions in the fie ld  o f c iv i l  liab ility  
for nuclear damage in fo rce  or open for  signature ratification or accession  
at the date on which this Convention is  open for signature

A RTIC LE  XIX (New)

Notwithstanding the term ination  o f the app lica tion  o f th is C onvention 
to any Contracting Party, either by term ination pursuant to A rticle  XXV or , 
by denunciation pursuant to A rtic le  XXVI the provisions of this Convention 
shall continue to apply to any nuclear dam age caused by a nuclear incident 
occu rr in g  b e fore  such term ination  v

A RTIC LE  X X  (New)

1 Any dispute betw een two o r  m ore  C ontracting P arties  con cern in g  the
interpretation  o r  application  o f this Convention which has not been settled 
through negotiation  shall at the requ est o f one o f them  be subm itted to 
arbitration If within six  months from  the date of the request for arbitrationx 
the P arties  do not agree on the orgam zation  o f the arb itration  any one of 
those P arties may re fe r  the dispute to the International Court of Justice by 
application in con form ity  with the Statute o f the Court N
2 E ach  C ontracting P arty  m ay at the tim e o f signature ra tifica tion  or 
a cce ss io n  d ec la re  that it does not con s id er  itse lf  bound by paragraph 1 o f 
this A rtic le  The other Contracting P arties  shall not be bound by that 
paragraph in rela tion  to any C ontracting Party which has made such a 
declaration
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3 'Any C ontracting P arty which has m ade a decla ra tion  pursuant to 
paragraph 2 o f this A rtic le  m ay at any tim e withdraw such d eclaration  by 
notification  to the D irecto r  G eneral o f the International A tom ic Energy 
Agency

A RTIC LE  XXI

This Convention shall be open fo r  signature by the States represented  
at the International C onference on C iv il L iability  fo r  N uclear Damage held 
in Vienna from  29 A p ril to May 1963

ARTICLE XXII

This Convention shall be ra tified  and the instrum ents ot ra tifica tion  
shall be deposited  with the D ire c to r  G eneral o f the International A tom ic
E nergy  A gency/

ARTICLE XXIII

1 This Convention shall com e into fo r ce  three months a fter  the deposit 
o f instrum ents of ra tifica tion  by at least five States
2 This Convention shall com e  into fo r c e  in re sp e ct  o f each  State which 
ratifies it after the deposit of the fifth instrument of ratification as provided 
in paragraph 1 o f this A rticle  three months after the date o f deposit o f the 
instrument of ratification  of that Sjtate

ARTIC LE  XXIV

1 States M em bers o f the United N ations M em bers  o f the sp e c ia liz e d  
agencies and o f the International A tom ic E nergy A gency not represented  at 
the International C on ference  on C iv il L iab ility  fo r  N uclear Dam age 'held  
in Vienna from  29 A pril 1963 to May 1963 may accede to this Convention
2 The instrum ents o f a cce ss io n  shall be deposited  with the D irecto r  
G eneral o f  the International A tom ic E nergy A gency
3 This Convention shall com e into fo r ce  n resp ect o f the acced ing State
three months after the date of deposit of the m stium ent of a ccession  of that 
State but not before the date of the entry into fo rce  thereof pursuant to 
A rtic le  XXIII 1 1

ARTICLE XXV

1 This Convention shall rem ain  in fo r c e  fo r  a p eriod  of ten y ea rs  from  
the date of its entry into fo rce  Any Contracting Party may bv givrng before 
the end o f that p eriod  at least tw elve m on th s ' n o tice  to that e ffe c t  to  the 
D irector  G eneral of the International A tom ic Energy Agency term inate the 
application o f this Convention to itse lf at the end of the period  of ten years
2 This Convention shall a fter the p eriod  o f ten y ea rs  rem ain  in fo rce  
fo r  a( further period  o f five years fo r  such C ontracting P arties  as have not 
term inated its application pursuant to the p rov ision s of paragraph 1 o f this 
A rtic le  and th ereafter fo r  su ccess iv e  periods of five years each fo r  those
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C ontracting P arties  which have not term inated its application  at the end of 
one o f such p er iod s  by giving b e fo re  the end o f one o f such  p er iod s  at 
least tw elve m on th s 1 notice  to that e ffect to the D ire c to r  G eneral o f the 
International A tom ic E nergy A gency

ARTICLE XXVI

1 A con fe ren ce  shall be convened  by the D ire c to r  G eneral o f the In ter
national A tom ic E nergy A gency at any tim e after the exp iry  of a period  of 
five years from  the date of the entry into fo rce  of this Convention in order 

vto co n s id e r  the re v is io n  th ereo f if  on e-th ird  of the C ontracting  P a rties  
e x p re ss  a d e s ire  to that e ffe ct
2 Any C ontracting Party m ay denounce this Convention by notification  to 
the D ire c to r  G en era l o f the International A tom ic E nergy  A gen cy  w ithm  a 
period of twelve months following the first Revision Conference held pursuant 
to the provisions of paragraph 1 of this A rticle
3 Denunciation shall take effect one year after the date on which notification 
to that effect has been rece ived  by the D irector  G eneral of the International 
A tom ic Energy Agency

I
ARTICLE XXVH

\/
The D ire cto r  G eneral of the International A tom ic E nergy A gency shall 

notify  the States invited to the International C on feren ce  on C iv il L iab ility  
for  N uclear Damage held in Vienna from  29 A pril 1963 to JVIay 1963 and 
the States which have acceded  to this Convention o f the follow ing
(a) Signatures ratifications and accession s received  pursuant to A rticles XXI 

XXII and XXIV
(b) D eclarations and withdrawals made pursuant to A itic le  XX
(c) The date on w hich th is C onvention w ill com e  into fo r c e  pursuant to 

A r t ic le  XXIII
(d) T erm inations and denunciations rece ived  pursuant to A rtic les  XXV and 

XXVI
(e) R equests fo r  the convening o f a rev is ion  con fe ren ce  pursuant to 

A rtic le  XXVI
\

DONE AT VIENNA this day o f May one thousand nine hundred
and sixty -th ree  in the English F rench  Russian and Spanish languages in 
a sin g le  cop y  w hich sh a ll be dep osited  with the D ir e c to r  G en era l o f the 
International Atom ic Energy Agency who shall issue certified  copies thereof 
to all States entitled to sign or accede to this Convention

IN WITNESS W HEREOF the undersigned  P len ip oten tia ries , w hose 
cred en tia ls  have been found in o rd e r  have signed th is C onvention
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PREAM BLE 

THE CONTRACTING PARTIES

HAVING RECOGNIZED the desirability  o f establishing som e minimum 
standards to p rov id e  fin an cia l p ro tection  against dam age resu ltin g  fro m  
certa in  p ea ce fu l u ses  o f n u clea r en ergy

BELIEVING that a Convention on c iv il liability for nuclear damage would 
a lso  contribute to the developm ent of fr iend ly  relations a'mong nations i r 
resp ective  of their d iffering  constitutional and so c ia l system s

HAVE DECIDED to conclude a Convention for such purposes and there
to have agreed as foHows

DOCUMENT C N -12 /18  16 May 1963 Original English
South A fr ica x amendment to A r tic le  I paragraph 1(d)

(docum ent CN-12/l7/Add 1)
Insert the word "such" between "any" and "State" v

DOCUMENT C N -12/19 16 May 1963 Original English
United S ta tes P ro p o sa l to add n ew  a r t i c le  (C ontm uation o f  P r o te c t io n )

Add a new paragraph to follow^the a rtic le  adopted by the C om m ittee o f the 
Whole in C W /7

"and (b) with resp ect to nuclear dam age caused  by a n uclear incident 
occu rr in g  a fter  such term in ation  and in volv ing the op e ra to r  o f a n u clear 
installation  licen sed  o r  otherw ise authorized  p r io r  to the date o f such 
term in ation  prov id ed  th e ,n u clea r  in cident o c c u r s  p r io r  to the e x p iry  o f 
tw enty-five y ea rs  a fter the date o f such licen sin g  o r  other authorization "

DOCUMENT C N -12 /20  17 May 1963 O riginal English
South A fr ica  am endm ent to A r t ic l e  IV  paragraph  2 su b -p a ra grap h  (b) 

t (docum ent C N -12/17/Add 3) 1

Read as fo llow s
"Any lim it of liability so increased  shall not exceed any lim it established by 
the Board o f G overnors of the International Atom ic Energy Agency applicable 
to the c lass  or quantity of nuclear m aterial involved and the territory  through 
which it w ill be carried  "

AMENDMENTS PLENARY ^ 4 6 1

DOCUM ENT C N -12 /21  17 May 1963 O rig in al E nglish
Italy amendment to Article IX paragraph 3(document CN-12/17/Add 3)

D elete sub-paragraph  (b)
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DOCUMENT C N -12/22 17 May 1963 O rig inal E nglish
A rgentina B razil Colom bia Indonesia Iran Lebanon M exico  M orocco  
P hilipp in es P ortu ga l Spam and V iet-N a m  am endm ent to  A r t ic l e  VIII 

(d ocu m en t C N -12/1 7/Add 3)

To read  as fo llow s
"O p era tors  shall have a right o f re co u rse  against any person  who has 

manufactured m ateria ls or equipment fo r  o r  who has furnished m ateria ls 
equipment or se rv ice s  in connection  with the design construction ,repair or 
operation o f a nuclear installation o r  who has transported or stored nuclear 
m ateria l fo r  fault of such person  " ^

DOCUMENT C N -12/23 17 May 1963 Original English
Argentina B razil Ghana India Indonesia and Spam P roposa l relating to 

the Optional P ro to co l Converm ng the C om pulsory Settlem ent o f  D isputes

The States P arties  to the present P ro to co l and to the 
Convention on C iv il L iab ility  fo r  N uclear Dam age h ere in a fter r e fe r re d  to 
as "the Convention" adopted by the International C onference held at Vienna 
from  29 A pril to May 1963

E xp ress in g  their w ish to r e s o r t  m all m atters con cern in g  them m 
resp ect of any dispute arising  out of the interpretation or application o f the 
Convention to the com p u lsory  ju r is d ic t io n  of the International Court of 
Justice unless som e other fo rm  of settlem ent has been agreed upon by the 
parties within a reasonable period  '

Have agreed as foHows

A RTICLE I

Disputes arising out of the interpretation or application of the Convention 
shaU lie  within the co m p u lso ry  ju r is d ic t io n  o f the In tern ational C ourt o f 
Justice  and m ay a ccord in g ly  be brought b e fore  the Court by an application 
m ade by any party  to the d ispute being a P a rty  to the p resen t P r o to c o l

ARTICLE II

The parties may agree within a period  o f two months a fter one party 
has notified  its  opinion to the other that a dispute ex ists  to r e s o r t  not to 
the International C ourt o f J u stice  but to an a rb itra l tribun a l A fte r  the 
e x p iry  o f the said  p eriod  e ith er  party m ay bring  the d ispute b e fo re  the 
Court by an app lication

ARTICLE HI
\

1 Within the sam e period  o f two months the parties m ay agree to adopt 
a conciliation  procedure before resorting  to the International Court of Justice
2 The conciliation  com m ission  shall make its recom m endations within five 
months a fter its appointment If its recom m endations are not accepted by 

sthe parties to the dispute within two months after they have been delivered 
'either party may bring the dispute before  the Court by an application
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A R T IC L E  IV,

463

The presen t P r o to c o l shall be open fo r  signature by a ll States which 
may becom e P arties to the Convention as fo llow s ( )

ARTICLE V

The presen t P ro to co l is  su b ject to ra tifica tion  The in stru m en ts o f 
ratification  shall be deposited with the '

ARTICLE VI

The present P rotoco l shall remain open for accession  by all States which 
may becom e Parties to the Convention The instrum ents of a ccession  shall 
be deposited with the

ARTICLE VII

1 The p resen t P r o to c o l  sh a ll en ter into fo r c e  on the sam e day as the 
Convention or on the thirtieth day follow ing the date of deposit of the second 
instrument of ratification or accession  to the P rotoco l with the 
whichever date is the later 

^ 2  F o r  each State ratifying o r  acced ing  to the present P ro to co l a fter its 
entry into fo rce  in accordance with paragraph 1 of this A rticle  the P rotocol 
shall enter into fo rce  on the thirtieth  day a fter deposit by such State o f its 
instrum ent o f ratification  o r  a ccess ion

ARTICLE VIII
' / \

The shall in form  all States which may
becom e Parties to the Convention
(a) o f signatures to the present P rotocol and of the deposit of instruments of 
ra tifica tion  o r  a c c e s s io n  in a cco rd a n ce  with A r t ic le s  IV V and VI
(b) o f the date on which the present P ro to co l w ill enter into fo rce  in a c 
cordan ce with A rtic le  VII

A RTICLE IX

The o r ig in a l o f  the p resen t P r o to c o l  o f  w hich  the E nglish  F re n ch  
Russian and Spanish texts are equally authentic shall be deposited with the 

who shall send certified  cop ies thereof to all States referred
to in A rticle  IV

IN WITNESS WHEREOF the undersigned p len ipotentiaries being duly 
authorised thereto by their respective Governments have signed the present 
P rotoco l

DONE A T  VIENNA, th is day o f  M ay, one thousand nine
hundred and s ix ty -th ree
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DOCUMENT C N -12 /24  17 May 1963, O rig in a l E nglish
N orw ay amendment to A r tic le  II paragraph 1 sub-paragraph (b) (m )(docu - 

_ ment, C N -12/1 7/Add 2)

Substitute the w ords "b e fo r e  the p erson  op era tin g " by the fo llow in g  
"b e fo r e  the p erson  authorized  by law to o p era te "

'DOCUMENT C N -1 2 /2 5  17 May 1963 O rig in a l E nglish
N orway amendment to A r tic le  II paragraph 6 (document CN-12/17/Add 2)

Substitute the words "but which could" by the following 
"and which have not but could"

DOCUMENT C N -12/26 17 May 1963 Original English
N orw ay am endm ent to A r tic le  II paragraph 1 (document C N -12/17/Add 2)

The proviso  at the end of paragraph 1 should read^as follow s
"p rov id ed  that i f  n u clear dam age is  cau sed  by a n u clea r incident in 

volv ing n u clear m a teria l in the co u rse  o f ca r r ia g e  it shall, so  fa r  as  the 
prov isions of sub-paragraphs (a) (b) (11) and (b) (ill) are concerned  be left 
out o f con sidera tion  that such m ateria l, in cidenta lly  to its  ca rr ia g e  may 
have been stored o r  otherwise taken in charge by another operator or person 
than the consignee "

/
DOCUMENT C N -12/27 17 May 1963 Original English
Umted States o f  A m erica  amendment to A r tic le  X I (document CN-12/l 7/Add 4)

Add a new paragraph as follow s
Nothing in paragraph 1 shall preclude an Installation'State from  applying 

its national law apart from  the p r o v s io n s  o f this Convention to a cla im  
whether for com pensation o r  otherw ise to which nationals of that State are 
parties and which a r ises  from  a nuclear incident occu rrin g  in its territory  
provided that
(a) such national law ensures that the n ecessa ry  funds are available up to 
at least an amount equivalent to the lim it o f lia b ility  which that State 
establishes under the Convention fo r  the satisfaction of all claim s fo r  damage 
caused  by the n uclear incident other than dam ages to the ca te g o r ie s  o f 
property  d escrib ed  in A rtic le  III paragraph 5(a) and (b) to the extent that 
the 'y ield  o f in su ran ce  o r  oth er fin a n cia l s e cu r ity  is  inadequate and
(b) a national of another Contracting State who has a claim  for compensation 
fo r  nuclear dam age including c la im s acqu ired  by subrogation  shall have 
the option to pursue his c la im  against a national o f such Installation  State 
e ith er under the national law or  under the p ro v is io n s  o f the C onvention

\

D O C U M E N T  C N -1 2 /2 8  17 M ay 1963 O r ig in a l E n g lish
United States amendment to Article I (j) (i) (document CN-12/17/Add 1)
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Substitute the fo llow ing ^
" ( 1) any nuclear rea cto r  other than one with which a m eans o f sea  or 

a ir  transport is  equipped fo r  use as a sou rce  o f pow er w hether fo r  p r o 
pulsion  th ereo f o r  fo r  any other pu rpose , "

DOCUMENT C N -12 /29  17 M ay 1963 O rig in a l E nglish  _
Italy am endm ent to A r tic le  VII paragraph 1 (docum ent C N -12/17/Add 3)

A fter the word "determ in ed" add the follow ing 
"su b ject to the prov isions of this Convention" 
and delete the w ords at the end
"prov ided  that in no event shall the liab ility  of the operator pursuant to 
A rtic le  IV be exceeded"

DOCUMENT C N -12/30 17 M af 1963 O riginal English
Norway amendment to A r tic le  IX  paragraph 1 (document CN-12/17 /Add 3)

Paragraph 1 should read as follow s
"E xcept as otherw ise provided in this A rticle  ju risd iction  over actions 

under A rtic le s  IB , II o r  VII paragraph 2 shall lie  only with the cou rts  of 
the Contracting State within whose te rr ito ry  the nuclear incident occu rred  "

\

DOCUMENT C N -12/31 17 May 1963 Original English
N etherlands amendment to/Article II paragraph 1 (document CN-12/1 7/Add 2)

Delete the last sentence o f this paragraph beginning with "provided that 
if nuclear damage is caused by "

I

DOCUMENT C N -12/32 17 May 1963 Original English
N etherlands am endm ent to A r tic le  I  paragraph 1 sub-paragraph i (m ) 

(docum ent CN-12/17/Add 1 )

" ( in ) any fa cility  where nuclear m ateria l is  stored  other than a place 
o f storage incidental to the ca rr ia g e  o f such m ateria l"

DOCUMENT C N -12/33 17 May 1963 O riginal English
A ustralia  am endm ent to A r t ic le  VIII (docum ent CN-12/17/Add 3)

Add a new paragraph 2
"Notwithstanding the provisions of paragraph 1 the Operator shall have 

a right o f re cou rse  against any person  who has m anufactured m ateria ls or 
equipm ent fo r  o r  who has furnished m ateria ls  equipm ent o r  s e r v ic e s  in 
connection with the design construction  or repair of a nuclear installation 
fo r  fault o f that person  provided  that the liab ility  o f that p erson  shall not 
exceed  US$10 m illion

D O C U M E N T C N -1 2 /3 4 , 18 M ay 1963, O r ig in a l E n g lish
Netherlands amendment to Article III paragraph 2 (document CN-12/17/Add 3)

30
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To read 1
"If the operator proves that the nuclear damage resulted wholly or partly 

from  an act or om ission  done with intent to cause damage by the person who 
su ffered  the damage the com petent court may if  its law so provides r e 
lieve the operator wholly o r  partly from  his obligation to pay com pensation 
in respect o f the damage suffered by such person"

DOCUMENT C N -12 /35  18 May 1963 O riginal English
N etherland s am endm ent to  A r t ic l e  IV  paragraph  2 su b -p a ra grap h  (c) 

(docum ent CN -12/17/Add 3)

T o red ra ft as fo llow s
"T h e  p rov is ion s  o f th is paragraph  shall be without p re ju d ice  to such 

rights as may exist under international law or international agreem ent with
-  respect to o '

(i ) innocent p assage  through the te r r i t o r ia l  sea  and ov erflig h t
(n) entry in the internal w aters and landing from  the a ir m cases o f urgent
d istress"

DOCUMENT C N -12/36 18 May 1963 O riginal English
N etherland s am endm ent to A r t ic l e  IV  paragraph  2 su b -p a ra grap h  (b) 

(docum ent C N -12/17/Add 3)

' To substitute "U S$10  m illion " by "U S$15 m illion "

DOCUMENT C N -12 /37  18 May 1963 O rig in a l E nglish
B razil am endm ent to A r tic le  IX  paragraph 4 (docum ent C N -12/17/Add 3)

Paragraph 4 to read as follow s
"The Courts having ju risdiction  may take appropriate m easures to obtain 

ev iden ce  in the te r r ito r y  o f  another C ontracting  P arty  prov ided  that the 
request be presented in accordance with the form alities  required by the law 
o f the C ontracting P arty  w here the taking o f ev iden ce  is  sought "

•K

DOCUM ENT C N -1 2 /3 8  and R ev  1 18 M ay 1963 O rig in a l E nglish
Draft Final A ct o f  the International C onference on Civil Liability fo r  N uclear 

Damage

1 The B oard o f G ov ern ors  o f the International A tom ic E n ergy  A gen cy  
at its  286th m eeting on 5 M arch  1962 decided  to convene an international 
con feren ce  to conclude a convention  on c iv i l  lia b ility  fo r  n u clear  dam age 
togeth er with such a n c illa ry  in stru m en ts as m ight p rove  n e c e s s a r y
2 The International C on feren ce  on C iv il L iab ility  fo r  N u clear Dam age 
m et at the "N eue H ofburg" in V ienna fr o m  29 A p r il  to 19 May 1963
3 The G overnm ents o f the follow ing fifty-eight_States w ere represented  
at the C onference Albania Argentina A ustralia Austria Belgium B razil 
Bulgaria B yelorussian Soviet Socialist Republic Canada China Colombia 
Cuba C zech oslovak  S ocia list R epublic D enm ark D om in ican  R epublic

1
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E l Salvador Finland France Federal Republic of German} Ghana Greece 
Guatemala H oly See Honduras Hungary India Indonesia Iran Israel 
Italy Japan Republic of K orea Lebanon Luxem bourg M exico Monaco 
M orocco  Netherlands Nicaragua Norway Philippines Poland Portugal 
Rom ania South A fr ica  Spain, Sweden Sw itzerland Thailand Turkey 
Ukrainian Soviet S oc ia list R epublic Union o f Soviet S oc ia list R epu b lics  
United Arab Republic United Kingdom of Great Britain and Northern Ireland 
United States o f A m e r ica  V enezu ela  V ie t-N a m  Y u gosla v ia
4 The Governm ents of E cuador and Chile were represented by observers
5 The Board of G overnors invited the United Nations and the specia lized  
A gen cies and other in terested  international organizations in relations with 
the Agency to be represented by observers at the Conference The following 
sp ec ia liz ed  agen cies  and in tergovern m en ta l o rgan iza tion s a ccep ted  this 
invitation International Labour Organisation, Food and A griculture Organi
zation o f the United Nations International C ivil Aviation Organization, Uni
v ersa l Postal Union, Intei governm ental Maritime Consultative Organization, 
Central O ffice fo r  International Railway Transport European Atom ic Energy 
Com m unity, E uropean N uclear E nergy A gen cy  o f the O rganisation  fo r  
E con om ic C ooperation  and D evelopm ent In ter-A m erica n  N uclear E nergy 
C om m ission  of the Organization o f A m erican  States International Institute v 
fo r  Unification of Private Law
6 The C on feren ce  e lected  M r B N L okur (India) as P res id en t
7 The C onference elected  as V ice -P res id en t Mr K Petrgelka (C zech o
slovak S ocia list R epublic) and Mr E K Dadzie (Ghana)
8 The fo llow in g  com m ittees  w ere  set up by the C on feren ce

C om ittee  o f  the W hole

C hairm an M r A D M cKnight (A ustra lia )
V ice -C h a irm a n  M r M Ghelm egeanu (R om ania)
R apporteur M r C A Dunshee de A bran ch es (B razil)

C om m ittee  on F inal C la u ses

C hairm an D r J ose  de E n c e  (Spain)
M em bers B razil, C olom bia C zechoslovak Socia list Republic, Ghana,

Indonesia Japan, Lebanon M orocco , Netherlands Spain, 
Union of Soviet Socia list R epublics, United Kingdom of 
Great Britain and Northern Ireland, United States of 
A m erica

D rafting C om m ittee
r

Chairman Mr J P H T rev or  (United Kingdom)
M em bers Mr M L agorge (F rance), Mr K Farkas (Hungary)

Mr M Nacht (Israel), P ro f G A rangio Ruiz (Italy), 
Mr D M C abrera M acia (M exico) Mr U Nordenson 
(Sweden), M r S N Bratusj (USSR), Mr E E Spmgarn 
(United States of A m erica ) and as his alternate 
M r W English
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C redentia ls C om m ittee

Chairman Mr Thom as de C astro (Philippines)
M em bers Argentina, A ustralia , Bulgaria, Lebanonv E l Salvador,

Philippines, Union of Soviet Socia list R epublics, United 
States of A m erica

9 > In addition the C om m ittee o f the W hole set up the follow ing Sub- 
C om m ittees

S u b-C om m ittee  on E xclu sion  o f  M a ter ia ls  
Chairm an 'M r E K D adzie, (Ghana)

I
S u b-C om m ittee  on R ela tion s with o th er  In ternational A g re em en ts  

C hairm an M r K P etrfcelka (C zech os lov a k  S o c ia lis t  R epu b lic )

S u b -C om m ittee  on E xecu tion  o f  Judgm ents  

C hairm an M r E Z a ld fv a r  (A rgentina)

10 The D ire cto r  G eneral o f the International A tom ic E nergy A gency was 
rep resen ted  by M r F S eyersted  D ire c to r  o f the L ega l D iv ision  of the 
A gency M r K F W olff Consultant in the L ega l D iv is ion  acted  as 
E xecutive S ecre ta ry  o f the C on feren ce
11 The C on feren ce  had b e fo re  it the fo llow in g  docum ents
a) O bservation s subm itted by G overnm ents on the D raft C onvention -on  
Minimum International Standards regarding Civil Liability for Nuclear Damage, 
as prepared  by the Intergovernm ental C om m ittee on C iv il L iability  fo r  
N uclear D am age at its  f ir s t  s e r ie s  o f m eetin gs m  M ay 1961 in V ienna,
b) D raft Convention on M inim um  International Standards regarding C ivil 
L iab ility  fo r  N u clear D am age as re v ise d  by the In tergovern m en ta l C om 
mittee on C ivil Liability for Nuclear Damage at its second series of meetings 
in October 1962 and Report of the Committee
c) Am endm ents to the Draft Convention submitted by G overnm ents in ad
vance o f the C onference,
12 The C onference allocated the consideration  o f the draft a rticles  on c iv il
liability for nuclear damage as prepared by the Intergovernmental Committee 
to the C om m ittee o f the Whole The preparation of the title pream ble and 
final clau ses was a llocated  to the C om m ittee on F inal C lauses which reported  
to the C om m ittee o f the Whole ^
13 On the basis of the deliberations as recordedvin the record s of the plenary 
m eetings and o f the Com m ittee o f the Whole and in the reports  of the C om 
mittee on Final C lauses the C redentials Com m ittee the Sub-Com m ittee on 
R elations with other International A greem en ts  the S u b-C om m ittee  on 
E xclusion  o f M ateria ls the C onference p repared  the follow ing Convention 
and

Vienna Convention on C iv il L iability  fo r  N uclear Dam age ^

14 The foregoing Convention and which is  [are] subject to
ra tifica tion  w as [w ere ] adopted by the C on feren ce  on 19 May 1963 and
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opened fo r  signature on May 1963 in a cco rd a n ce  with its [their] p ro 
v isions at the Headquarters of the International Atom ic Energy Agency The 
Convention and was [w ere ] a lso  opened fo r  a c ce s s io n  in a ccord a n ce  
with its [their] p rov is ion s
15 The Convention and w ill be deposited  with the D irector  G eneral of 
the International^ A tom ic E nergy Agency
16 The C onference adopted a lso  the follow ing resolu tion s which are ap
pended to this F inal A ct

R esolution  on 
R esolution  on 
R esolution  on
DONE AT VIENNA this day of May one thousand nine hundred

and sixty-three in a single copy in the English French, Russian and Spanish 
languages The orig inal o f this F inal Act shall be deposited in the arch ives 
o f the D ir e c to r  G en era l o f the International A tom ic  E n ergy  A gen cy

IN WITNESS WHEREOF the representatives have signed this Final Act

DOCUMENT C N -12/39 18 May 1963 Original French
Belgium  F ed era l R epublic o f  G erm any F ra n ce the N etherlands Sweden 
andthe United Kingdom P roposa l to add new a rtic le  (document C N -12 /17/Add 4)

"Any m easures taken by a Contracting Party to in crease  out o f public 
funds the amount o f com pen sation  fo r  n uclear dam age in so  fa r  as such 
additional com pensation is  in ex ce ss  of US$10 m illion  m ay derogate from  
the prov isions of this Convention other than

(l) A rtic le  II paragraph 5,
(n) A rtic le  VIII, and 

(ill) A rticle  IX "

DOCUMENT C N -12 /40  and Rev 1 18 May 1963 O riginal English
Sweden Ita ly  and the United K m gdom  am endm ent to N ew  A r t i c l e  X V II  

(docum ent C N -12/1 7/Add 4)

Substitute fo r  ex isting  text V
No person  shall be entitled to recove i com pensation under this Conven

tion if or  to the extent that he has recovered  compensation in respect of the 
sam e nuclear damage under another convention on c iv il liability in the field 
o f nuclear energy

DOCUMENT C N -12/41 19 May 1963
Text o f  A r tic le s  IX  to XXVIII in clusive together with the Title and the P r e -  

\ am ble adopted by the Drafting C om m ittee

A RTICLE IX

(1) Except as otherw ise provided in this A rtic le  ju risd iction  over actions 
under A rticle  II shall lie  only with the courts of the Contracting Party within 
whose terr itory  the nuclear incident occu rred
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(2) W here the nuclear incident o ccu rred  outside the te rr ito ry  of any Con
tracting Party o r  where the p lace of the nuclear incident cannot be d eter
mined with certainty ju risd iction  over such actions shall lie with the courts 
o f the Installation State of the operator liable
(3) W here under paragraph (1) or (2) o f this A rtic le  ju risd iction  would lie 
with the courts o f m ore than one Contracting Party ju risd iction  shall lie  -
(a) If the nuclear incident occu rred  partly outside the territory  of any Con

tracting P arty  and partly within the te rr ito ry  o f a single Contracting 
P arty  with the cou rts of the latter, and

(b) in any other ca se  with the cou rts  o f that C ontracting P arty  which is  
determ ined by agreem ent between the Contracting Parties whose courts 
would be com petent under paragraph (1) or (2) o f this A rtic le

(4) The court having ju risd iction  may take appropriate m easures to obtain 
within the te r r ito r y  o f another C ontracting P arty the testim ony o f parties 
or w itnesses resid ing therem  and may take any other feasib le m easures to 
lighten the burden of litigation provided that any such m easures shall be 
taken within the te r r ito ry  of another Contracting P arty  only with that C on
tracting P a rty 's  consent

ARTICLE X

(1) A final judgment entered by a court ^having ju risdiction  under A rticle IX 
shall be re cog n ized  within the te r r i t o r y  o f  any o th er  C ontracting  P arty  
excep t - \
(a) w here the judgm ent was obtained by fraud ,
(b) w here the party against w hom  the judgm ent w as pronounced  w as not 

g iven  a fa ir  opportunity to p resen t his ca se , o r
(c) where the judgment is  con trary  to the public p o licy  o f the Contracting 

Party within the te r r ito ry  o f which recogn ition  is  sought or is  not in 
a cco rd  with fundamental standards o f ju stice

' (2) A  final judgm ent which is  recogn ized  shall upon being presented  fo r  
en forcem ent in accord an ce  with the fo rm a lit ie s  requ ired  by the law of the 
Contracting Party where enforcem ent is sought be enforceable as if it were 
a judgment of a court of that Contracting Party
(3) The m erits  of a c la im  on which the judgm ent has been given shall not 
be subject to fu rther p roceed in gs

ARTIC LE  XI

This Convention and the national law app licable  thereunder shall be 
applied without any d iscrim in ation  based upon nationality d om icile  o r  
resid en ce

A RTIC LE  XU

Except in respect o f m easures of execution ju risd iction a l im m unities 
under ru les o f national o r  international law shall not be invoked in actions 
under this C onvention b e fo re  the cou rts  com petent pursuant to A rtic le  IX

\
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ARTICLE XIII

The Contracting P arties shall take appropriate m easures to ensure that 
com pensation fo r  nuclear damage interest and costs awarded by a court in 
connection  therewith insurance and reinsurance prem ium s and funds p ro 
vided by insurance reinsurance or other financial secu rity  o r  funds p ro 
vided by the Installation State pursuant to this Convention shall be free ly  
transferable into the curren cy  o f the Contracting P arty ,within whose territory  
the damage is  suffered and of the Contracting Party within whose territory  
the claimant is  habitually resident and as regards insurance or reinsurance 
prem ium s and paym ents into the cu rre n c ie s  sp ecified  in the insurance or 
reinsurance con tract

ARTIC LE  XIV j

ARTICLE XV

(1) Any Contracting P arty entering into an agreem ent pursuant to sub- 
paragraph (b) o f paragraph (3) o f A rtic le  IX shall fu rn ish  without delay  to 
the D ire c to r  G en era l o f the International A tom ic E nergy  A gen cy  fo r  
in form ation  and d issem in ation  to the other ^Contracting P a rties  a cop y  o f 
such agreem ent
(2) The C ontracting P arties  shall furnish  to the D ire c to r  G enera l for 
in form ation  and d issem in ation  to the other C ontracting  P a rties  c o p ie s  of 
th eir  re sp ectiv e  law s and regu lations re lating  to m atters  co v e re d  by this 
Convention

A RTICLE XVI (New)

The operator shall be required to report without delay to the Installation 
State ev e ry  n u clear incident w hich o c c u r s  m  his n u clea r  in sta lla tion

ARTICLE XVII (New)

No person shall have a right to com pensation under this Convention if he 
is  cla im ing fo r  the sam e nuclear damage under another international con 
vention on c iv il liability for nuclear damage or to the extent that he has already 
obtained com pensation under such other convention

ARTIC LE  XVIII (New)

This Convention shall not as between the parties  to them  a ffect the 
application o f any international agreem ents o r  international conventions in 
the field  o f c iv il liability for nuclear damage in fo rce  or open for signature 
ratification  or a ccess ion  atj.he date on which this Convention is  opened for 
signature ^

ARTICLE XIX (New) ,

Notwithstanding the term ination of the application of this Convention to 
any Contractm g Party either by term ination pursuant to A rticle XXV or by
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denunciation pursuant to A rt ic le  XXV I the p rov is ion s  o f th is C onvention 
shall continue to apply to any nuclear damage caused by a nuclear incident 
occu rrin g  b e fore  such term ination 4

l i

A R TIC LE  X X  (New)

(1) Any dispute betw een two o r  m ore  C ontracting P arties  con cerm n g  the 
in terpretation  o r  application  o f this Convention which has not been settled 
through negotiation shall at the request o f one o f them be subm itted to 
arbitration If within six  months from  the date of the request for arbitration 
the P arties  do not agree  on the organ ization  o f the arb itration  any one of 
those P arties may re fe r  the dispute to the International Court of Justice by 
application in con form ity  with the Statute o f the Court
(2) E ach  C ontracting P arty  m ay at the tim e o f s ign atu re - ra tifica tion  o r  
a ccess ion  d ecla re  that it does not con sider itse lf bound by paragraph (1) o f 
th is A rtic le  The other C ontracting  P a rtie s  sh a ll not be bound by that 
paragraph m  re la tion  to any C ontracting P arty  w hich has made such a 
d eclaration
(3) Any C ontracting P arty  w hich has m ade a d ec la ra tion  pursuant to
paragraph (2) o f  this A rtic le  m ay at any tim e w ithdraw such  d eclara tion  
by notification  to the D irecto r  G eneral o f the International A tom ic Energy 
A gency '

ARTIC LE  XXI

' This Convention shall be open fo r  signature by the States represented at 
the International C onference on C iv il L iability  fo r  N uclear Dam age held in 
Vienna from  29 A pril to May 1963

A RTIC LE  XXII

This Convention shall be ra tified  and the instrum ents o f ra tifica tion  
shall be deposited  with the D ire c to r  G eneral o f the International A tom ic  
E nergy  A gen cy

A R T IC L E  XXIII

This Convention shall com e into fo rce  three months after the deposit of 
the fifth  instrum ent o f ra tifica tion  and in re sp e ct  o f each  State ratifying 
it thereafter three months after the deposit of the instrument of ratification 
by that State /

A RTIC LE  XXIV

(1) States M em bers  o f the United N ations M em b ers  o f the S p ecia lized  
A gencies and o f the International A tom ic E nergy A gency not represented at 
the International C on feren ce  on C iv il L iab ility  fo r  N u clear D am age held 
in Vienna from  2 9 A p ril 1963 to May 1963 may accede to this Convention
(2) The instrum ents o f a c ce ss io n  shall be deposited  with the D ire cto r  
G eneral o f the International A tom ic E nergy A gency
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(3) This Convention shall com e into fo r ce  in resp ect of the acced ing State 
three months after the date of deposit o f the instrum ent of a ccess ion  of that 
State but not before the date of the entry into fo rce  of this Convention pursuant 
to A rticle  XXIII

A RTIC LE  XXV

(1) This Convention shall rem ain in fo rce  for a period of ten years from  the 
date o f its  entry into fo r ce  Any Contracting P arty  may by giving before  
the end o f that p eriod  at least tw elve m on th s ' n otice  to that e ffe c t  to the 
D irector General of the International A tom ic Energy Agency term inate the 
application of this Convention to itse lf at the end of that period  of ten years
(2) This Convention shall a fter that period  o f ten years  rem ain  in fo rce  
fo r  a further period  of five y ea rs  fo r  such Contracting P arties  as have not 
term inated its application pursuant to the provisions of paragraph (1) o f this 
A rtic le  and th ereafter fo r  su ccess iv e  periods o f five years each fo r  those 
Contracting P arties which have not term inated its application at the end of 
one o f such p er iod s  by giving b e fo re  the end o f one o f such  p e r io d s  at 
least twelve months' notice to that effect to the D irector General of the Inter
national Atom ic Energy Agency

A RTIC LE  XXVI,
I

(1) A  con feren ce  shall be convened by the D ire c to r  G eneral o f the In ter
national A tom ic E nergy A gency at any tim e a fter the exp iry  o f a p eriod  of 
five years from  the date of the entry into fo r ce  of this Convention in order 
to con sid er  the rev is ion  th ereo f if  on e-th ird  o f the C ontracting  P a rties  
e x p ress  a d e s ire  to that e ffe ct '
(2) Any Contracting Party may denounce this Convention by notification to 
the D ire cto r  G enera l o f the International A tom ic E nergy A gency  within a 
period of twelve months following th e 'first Revision Conference held pursuant 
to the provisions of paragraph (1) o f this A rticle
(3) Denunciation shall take effect one year after the date on which notification 
to that effect has been received  by the D irector General of the International 
A tom ic Energy Agency

ARTIC LE  XXVII

The D irector  G eneral of the International A tom ic Energy A gency shall 
notify  the States invited to the International C on ference  on C iv il L iab ility  
fo r  Nuclear Damage held in Vienna from  29 A pril 1963 to May 1963 and 
the States which have acceded to this Convention of the following
(a) Signatures ratifications and a cce ss io n s  rece iv ed  pursuant to A rtic le s  

XXI XXII and XXIV
(b) D eclarations and withdrawals made pursuant to A rtic le  XX
(c) The date on which this Convention w ill com e into fo r c e  pursuant to 

A rtic le  XXIII
(d) Term inations and denunciations rece ived  pursuant to A rtic les  XXV and

XXVI s



r
(e) R equests fo r  the convening o f a rev is ion  con fe re n ce  pursuant to 

A rtic le  XXVI

A RTICLE XXVIII

This Convention shall be registered  by the D irector General of the Inter
national Atom ic Energy Agency m accordance with A rticle 102 of the Charter 
o f the United Nations

DONE in Vienna this ' day of May one thousand nine hundred and 
s ix ty -th ree  m  the E nglish  F ren ch  R ussian  and Spanish languages m  a 
single o r ig in a l w hich shall be deposited  with the D ir e c to r  G en era l o f the 
International A tom ic  E nergy  A gen cy , who sh a ll is s u e  c e r t i f ie d  co p ie s  

IN WITNESS W HEREOF the undersigned  P len ip oten tia r ies  duly 
authorized  th ereto  have signed th is Convention

T itle  o f the C onvention 
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/

PREAM BLE 

THE CONTRACTING PARTIES

HAVING RECOGNIZED the desirab ilitv  of establishing som e minimum 
standards to prov ide  finan cia l p rotection  against dam age resu ltin g  fro m  
certa in  peace fu l u ses  o f n u clear en ergy

BELIEVING that a convention on c iv il liability for nuclear damage would 
a lso  contribute to the developm ent of friendly  relations among nations i r 
re sp e ctiv e  o f th e ir  d iffe r in g  con stitu tion a l and s o c ia l  sy stem s

HAVE DECIDED to conclude a Convention for such,purposes and there
to have agreed as follow s , i

"^DOCUMENT CN- 12/42 19 May 1963
D raft Convention (A rtic le  I-VIII) ’ '

The attached text o f A rtic le s  I - VIII inclusive represen ts the final text 
adopted by the D rafting C om m ittee and includes a ll the a ltera tion s to the 
p rov is ion a l text requ ired  by the d e c is io n s  taken by the C on ference  on
18 May 1963 with the exception of the amendment submitted by SouthAfrica 
to A rticle  I (1) (d) and contained in document C N -12/18 

i
ARTICLE I

(1) F o r  the purposes o f this Convention -
(a) "P erson " means any individual partnership any private or public body 
w hether co rp o ra te  o r  not any in ternational organ iza tion  en joy ing  leg a l 
personality  under the law of the Installation State and any State or any o f 
its constituent su b -d iv is ion s
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(b) "N ational of a Contracting P arty" includes a Contracting Party o r  any 
o f its constituent sub-divisions a partnership 01 any private or public body 
whether corp ora te  o r  not established  within the te rr ito ry  of a Contracting 
Party
(c) "O p e ra to r "  in re la tion  to a n u clear in sta lla tion  m eans the p erson  
designated o r  re cog n ized  by the Installation  State as the op era tor  o f that 
installation
(d) "in sta lla tion  State" in re la tion  to a n u clear insta lla tion  m eans the 
C ontracting P arty  within w hose te r r ito r y  that insta llation  is  situated or 
i f  it is  not situated within the te rr ito ry  of any State the Contracting Party 
by which or under the authority of which the nuclear installation is operated
(e) "Law  of the com petent cou rt" m eans the law of the court having ju r is 
diction  under this Convention including any ru les of such law relating the 
con flict of laws
(f) "N uclear fuel" means any m aterial which is  capable of producing energy 
by a sell-sustaining chain p rocess  of nuclear fission
(g) "Radioactive products or w aste" means any radioactive m aterial produced 
in or any m aterial made radioactive by exposure to the radiation incidental 
to the production or utilization of nuclear fuel but does not include ra d io 
isotopes which have reached the final stage of fabrication so as to be usable 
fo r  any scientific m edical agricultural com m ercia l or industrial purpose
(h) "N uclear m aterial" means -

(1 ) nuclear fuel other than natural uranium and depleted uranium capable 
of producing energy by a self-sustaining chain process  of nuclear fission 
outside a n uclear r e a c to r  e ither alone o r  in com bination  with som e 
other m a ter ia l, and

(11) rad ioactive  p rodu cts o r  w aste
/

(l) "N uclear re a cto r"  m eans any structure contam ing nuclear fuel m  such 
an arrangem ent that a se lf-su sta in ing  chain p ro ce ss  of nuclear fis s ion  can 
o ccu r  therein  without an additional sou rce  o f neutrons 
(j) "N uclear installation" m eans -  

(1) any n u clear r e a c to r  other than one with which a m eans o f sea  o r  a ir  
transport is  equipped fo r  use as a sou rce  o f pow er whether fo r  p r o 
pulsion th ereo f o r  fo r  any other purpose,

(11) any factory  using nuclear fuel for the production of nuclear m aterial or 
any factory  fo r  the processin g  of nuclear m aterial including any factory 
fo r  the re -p rocess in g  of irradiated nuclear fuel and 

(111 ) any fa c ility  w here n uclear m ateria l is  s tored  other than storage 
incidenta l to the ca rr ia g e  of such m ateria l,

provided that the Installation State may determine that several nuclear instal
lations of one operator which are located at the same site shall be con 
sidered as a single nuclear installation 
(k) "N uclear dam age" means -

(1 ) lo ss  of life  any personal injury o r  any loss  o f or damage to property 
w hich a r is e s  out o f o r  re su lts  fr o m  the ra d ioa ctiv e  p ro p e r t ie s  o r  a 
com bination  o f ra d ioa ctive  p ro p e rtie s  with tox ic  exp los ive  o r  other 
hazardous properties of nuclear fuel or radioactive products or waste in 
or of nuclear m ateria l com ing from  originating in or sent to a nuclear 
installation,



'  476 CONFERENCE ON CIVIL LIABILITY FOR NUCLEAR DAMAGE ,

(11) any other loss  o r  damage so arising o rs resulting if and to the extent that 
the law of the competent court so provides and

(111) i f  the law of the Installation State so provides loss  of life  any personal 
in jury  o r  any lo s s  of, o r  dam age to, p rop erty  which a r is e s  out o f o r  
resu lts  fr o m  oth er ion izing  radiation  em itted  by any other sou rce  o f 
radiation  inside a n uclear installation

(1) "N u clea r in ciden t" m eans any o ccu rre n ce  o r  s e r ie s  o f o c c u rre n ce s  
having the sam e orig in  which ca u ses  n uclear dam age
(2) An Installation State m ay if  the sm all extent o f the r isk s  involved so 
w arrants exclu de any sm a ll quantities o f n u clear m a ter ia l fr o m  the ap
p lica tion  o f th is C onvention prov id ed  that -
(a) maximum lim its fo r  the exclusion of such quantities have been established 
by the Board o f G overnors of the International A tom ic E nergy Agency, and
(b) any exclusion  by an Installation State is  within such established lim its 
The maximum lim its shall be review ed period ica lly  by the Board of G overnors

\

ARTICLE II

(1) The operator of a nuclear installation shall be liable for nuclear damage 
upon p ro o f  that such dam age has been  caused  by a n u clea r  incident -
(a) in  his  ̂n u clea r in sta lla tion , o r
(b) involving nuclear m ateria l com ing from  o r  orig inating in his nuclear 
installation and occu rr in g  -

(l) b e fore  liab ility  with regard  to nuclear incidents involving the nuclear 
m aterial has been assum ed pursuant to the express term s of a contract 
m writing by the operator of another nuclear installation 

(n) in the absence o f such ex p ress  term s before  the op era tor o f another 
n u clea r insta lla tion  has taken ch arge  o f the n u clea r  m a te r ia l, o r  

(in) where the nuclear m ateria l is  intended to be used m a nuclear reactor 
with which a means of transport is  equipped for use as a source of power 
w hether fo r  propu lsion  th e re o f o r  fo r  any oth er pu rpose  b e fo re  the 
person  duly authorized to operate such rea ctor  has taken charge of the 
nuclear m ateria l but 

( i v ) where the nuclear m ateria l has been sent to a person  within the territory  
of a non-Contracting State before it has been unloaded from  the means 
o f transport by which it has arrived  m the te rr ito ry  of that non-Contracting 
State

(c) involving nuclear m aterial sent to his nuclear installation and occurring
(l) a fter  lia b ility  with rega rd  to n uclear in ciden ts  in volv ing the n u clear

m ateria l has been assum ed by him, pursuant to the exp ress  term s of 
\ a contract in writing from  the operator of another nuclear installation 
(n) in the absence of such exp ress term s after he has taken charge o f the 

nuclear m ateria l, or  
(in) after he has taken charge of the nuclear m aterial from  a person operating 

a nuclear re a cto r  with which a means o f transport is  equipped fo r 'u se  
as a sou rce  o f pow er whether fo r  propulsion  th ereo f o r  fo r  any other 
purpose, but

(i v ) where the nuclear m aterial has with the written consent of the operator 
been sent from  a person  within the territory  o f a non-Contracting State
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only a fter it has been loaded on the m eans of transport by which it is 
to be ca rr ie d  from  the te r r ito ry  o f that State ' 

provided that if nuclear damage is caused by a nuclear incident occurring in 
a nuclear installation and involving nuclear m ateria l stored  therein in c i
dentally to the carriage of such m aterial the provisions of sub-paragraph (a) 
o f this paragraph shall not apply where another operator or person is solely 
liable pursuant to the provisions of sub-paragraph (b) or (c) of this paragraph
(2) The Installation State may provide by legislation that in accordance with 
such term s as m ay be specified  therein a ca r r ie r  of nuclear m aterial or a 
person  handling radioactive waste may at his request and with the consent 
o f the operator concerned be designated o r  recognized as operator in place 
o f that op era tor  in resp ect of such n u clear m a ter ia l o r  rad ioactive  waste 
resp ective ly  In this case such ca r r ie r  or such person^shall be considered 
fo r  a ll the purposes of this Convention as an operator o f a nuclear instal
lation situated within the te rr ito ry  o f that State
(3) (a) Where nuclear damage engages the liability of m ore than one operator 
the op era tors  involved shall in so far as the dam age attributable to each 
op e ra to r  is  not rea son a b ly  sep arab le  be jo in tly  and s e v e ra lly  lia b le
/ (b) W here a nuclear incident o ccu rs  in the cou rse  of carriage\ jf nuclear
m ateria l e ither in one and the sam e m eans o f transport o r  m  the case 
o f storage incidental to the ca rr ia g e , in one and the sam e n uclear in sta l
lation and causes nuclear damage which engages the liability  of m ore than 
one operator the total liability shall not exceed the highest amount applicable 
with respect to any one of them pursuant to A rticle IV

(c) Inneither of the ca ses  re ferred  to in sub-paragraphs (a) and (b) o f this 
paragraph shall the liability of any one operator exceed the amount applicable 
with respect to him pursuant to A rticle  IV
(4) Subject to the p rov isions o f paragraph (3) o f this A rtic le  where severa l 
nuclear installations o f one and the sam e operator are involved in one nuclear 
incident such o p era tor  shall be liab le  in re sp e ct  o f each n u clear in s ta l
lation involved up to the amount applicable with resp ect to him  pursuant to 
A rtic le  IV
(5) Except as otherw ise provided m this Convention no person  other than 
the operator shall be liable fo r  nuclear damage This ’ how ever shall not 
affect the application of any international convention in the field  of transport 
in fo rce  or open for  signature ratification  or a ccession  at the date on which 
this Convention is  opened for  signature
(6) No p erson  shall be liable fo r  any lo s s  o r  dam age which is  not nuclear 
damage pursuant to sub-paragraph (k) of paragraph (1) of A rticle  I but which 
could  have been included as such pursuant to sub-paragraph  (k) (11 ) o f that 
paragraph
(7) D irect action shall lie  against the person  furnishing financial security  
pursuant to A r t ic le  VI i f  the law o f the com peten t cou rt so  p rov id es

A RTIC LE  IIA

The op era tor  liab le  in a ccord a n ce  with this Convention shall p rov ide 
the c a r r ie r  with a certifica te  issued  by o r  on behalf o f the in su rer o r  other 
finan cia l guarantor furn ish ing the finan cia l se cu r ity  requ ired  pursuant to 
A rticle  VI The certifica te  shall state the name and address of that operator
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and the amount type and d u ra t io n ^  the security  and these statements may 
not be disputed by the person  by whom or on whose behalf the certificate was 
issued  The certifica te  shall a lso  indicate the nuclear m ateria l in resp ect 
o f which the secu rity  applies and shall include a statement by the competent 
public authority of the Installation State that the'person  named is an operator 
within the meaning of this Convention

ARTICLE HI

(1) The liab ility  o f the operator fo r  nuclear dam age under this Convention 
shaH be absolute
(2) H the operator proves that the nuclear damage resulted whoUy or partly
either from  the g ross  negligence of the person suffering the damage or from  
an act o r  o m iss io n  o f such p erson  done with intent to cau se"dam age the 
com petent court may if  its law so provides relieve  the operator wholly or 
partly  from  his obligation  to  pay com pensation  in re sp e ct  of the dam age 
su ffered  by such person  v
(3) (a) No liab ility  under th is Convention shall attach to an op era tor  fo r  
nuclear damage caused by a nuclear incident d irectly  due to an act of arm ed 
con flict hostilities c iv il war or insurrection

(b) E xcept m  so  fa r  as the law  o f the Installation  State m ay prov id e  
to the con trary  the operator shall not be liable fo r  nuclear damage caused 
by a nuclear incident d irectly  due to a grave natural d isaster of an exceptional 
character
(4) W henever both nuclear damage and damage other than nuclear damage 
have been caused by a nuclear incident or jo in tly  by a nuclear incident and 
one o r  m ore other o ccu rren ces  such other damage shall to the extent that 
it is  not reasonably separable from  the nuclear damage be deemed fo r  the 
pu rposes o f th is Convention to be nuclear dam age caused by that nuclear 
incident W here how ever damage is  caused jo in tly  by a nuclear incident 
co v e re d  by th is Convention and by an em iss ion  o f ion izin g  rad iation  not 
covered  by it nothing in this Convention shall lim it or otherw ise affect the 
liab ility  either as regards any person  suffering nuclear damage or by way 
o f re cou rse  o r  contribution o f any person  who may be held liable in connection 
with that em ission  of ionizing radiation
(5) .The operator shall not be liable under this Convention for nuclear damage -
(a) to the n uclear installation  it s e lf  o r  to any p rop erty  on the site  o f that 
installation which is  used o r  to be used in connection  with that installation, 
or
(b) to the m eans o f transport upon which the nuclear m aterial involved was 
at the tim e of the nuclear incident
(6) Any Installation State may provide by legislation  that sub-paragraph (b) 
o f paragraph  (5) o f th is A r t ic le  sh a ll not apply p rov id ed  that in no ca se  
shall the liab ility  of the operator in respect of nuclear damage other than 
n u clear dam age to the m eans o f tra n sp ort be red u ced  to le s s  than 
US $5 m iU ion  fo r  any one n u clea r incident
(7) Nothing in th is C onvention sh a ll a ffect -
(a) the liability  of any individual fo r  nuclear damage foi^ which the operator 
by virtue of paragraph (3) o r  (5) o f this A rticle  is  not liable underthis Con
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vention and w hich that individual caused  by an act o r  o m iss ion  done with 
intent to cau se  dam age o r
(b) the liab ility  outside this Convention of the operator for nuclear damage 
fo r  which by virtue of sub-paragraph (b) of paragraph (5) o f this A rticle  he 
is  not liable under this Convention

A RTIC LE  IV

(1) The liability  of the operator may be lim ited by the Installation State to 
not le ss  than US $5 m illion  fo r  any one nuclear incident
(2) Any lim its of liability which may be established pursuant to this A rticle 
sh a ll not include any in terest o r  c o s ts  aw arded by a cou rt in a ction s  fo r  
com pen sation  o f n uclear dam age
(3) The United States d ollar re fe rre d  to in this Convention is  a unit o f 
account equivalent to the value o f the United States dollar in term s of gold 
on 29 A p r il 1963 that is  to say  US $3 5 per  one tro y  ounce o f fine gold
(4) The sums mentioned in paragraph (6) o f A rticle III and in paragraph (1) of 
th is A r t ic le  m ay be con verted  into national cu rre n cy  in round fig u re s

'  A RTICLE V
i

(1) Rights of com pensation under this Convention shall be extinguished if 
an action is not brought within ten year s from  the date of the nuclear incrdent 
If however under the law of the Installation State the liability of the operator 
is  covered  by insurance or other financial security  o r  State indem nification 
fo r  a period longer than ten years the law of the competent court may p ro
vide that rights of compensation against the operator shall only by extinguished 
a fter a period  which m ay be longer than ten y ea rs  but shall not be' longer 
than the period  fo r  which h is liab ility  is  so  co v e re d  under the law o f the 
Installation State Such extension o f the extinction period  shall in no case 
affect rights o f com pensation  under this Convention o f any person  who has 
brought an action  fo r  lo s s  o f life  o r  p erson a l in jury  against the op era tor  
b e fo re  the ex p iry  o f the a fo resa id  p eriod  o f ten y ea rs
(2) Where nuclear damage is caused by a nuclear incident involving nuclear 
m aterial which at the time of the nuclear incident was stolen lost jettisoned 
or abandoned the period established pursuant to paragraph (1) of this A rticle 
shall be computed from  the date of that nuclear incident but the period shall 
in no case  excejed a period  o f twenty y ea rs  from  the date of the theft loss  
jettison  or abandonment
(3) The law o f the com petent court may establish  a period  of extinction or 
prescrip tion  o f not le ss  than"three years from  the date on which the person 
suffering nuclear damage had knowledge or should have had knowledge of the 
damage and of the operator liable fo r  the damage provided that the period 
established  pursuant to paragraphs (1) and (2) o f  th is A rtic le  shall not be 
exceeded
(4) U nless the law of the com petent court otherw ise provides any person  
who c la im s to have su ffered  nuclear damage and who has brought an action 
fo r  com pensation within the period  applicable pursuant to this A rtic le  may 
amend his c la im  to take into account any aggravation o f the dam age even
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after the ex p iry  o f that p eriod  prov ided  th a t,final judgm ent has not been
- entered /

(5) W here ju r isd ic tion  is  to be determ inedvpursuant to sub-paragraph  (b) 
of paragraph (3) of A rticle  IX and a request has been made within the period 
applicable pursuant to this A rtic le  to any' one o f the Contracting P arties  
em powered so to determ ine but the time remaining after such determination 
is  le s s  than s ix  months the p eriod  within which an action m ay be brought 
shall be s ix  m onths, reck on ed  fr o m  the date o f such  d eterm in ation

A RTIC LE  VI

(1) The operator shall be required to maintain insurance o r  other financial 
secu rity  coverin g  his liab ility  fo r  nuclear damage in such amount o f such 
type and in such term s as the Installation State shall sp ecify  The Instal
lation State shall ensure the payment of cla im s for  com pensation for nuclear 
dam age which have been established  against the op era tor by providing the 
n ecessa ry  funds to the extent that the y ield  o f insurance o r  other financial 
secu rity  is  inadequate to satisfy  such cla im s but not in ex cess -o f the lim it 
if  any established pursuant to A rticle  IV
(2) Nothing in paragraph (1) o f this A rticle  shall require a Contracting Party 
o r  any o f its constituent su b -d iv is ion s , such as States o r  R epu blics to 
m aintian in su ran ce  o r  other fin an cia l s e cu r ity  to c o v e r  th e ir  lia b ility  as 
op era tors
(3) The funds provided by insurance by other financial secu rity  o r  by the 

Installation State pursuant to paragraph (1) of this A rticle  shall be exclusively 
available for  com pensation due under this Convention
(4) No in su re r  o r  other fin a n cia l guarantor sh a ll suspend o r  ca n ce l the 
insurance o r  other financial secu rity  provided pursuant to paragraph (1) o f 
th is A rtic le  without giving notice^ in w riting o f at lea st two m onths to the 
competent public authority o r  in so far as such insurance or other financial 
se cu rity  re la tes  to the ca rr ia g e  o f n uclear m a teria l during the p eriod  of 
the ca rr ia g e  in question

A RTICLE V IA
i

Subject to the provisions of this Convention the nature form  and extent 
o f the com pensation  as w ell as the equitable d istribution  th ereo f /sh a ll be 
governed by the law o f the com petent court

A RTIC LE  VII

(1) Where provisions of national o r  public health insurance socia l insurance 
so c ia l secu rity  w orkm en 's com pensation  or occupational d isease com pen
sation system s include com pensation fo r  nuclear damage rights of benefici
a r ie s  o f such sy stem s to obtain com p en sation  under th is C onvention  and 

,rights o f r e co u rs e  by v irtue o f such  sy stem s against the o p e ra to r  lia b le  
shall be determ ined subject to the provisions of this Convention by the law 
of the Contractm g Party in which such system s have been established or by 
the regulations of the intergovernm ental organization which has established 
such system s
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(2) (a) If a p erson  who is  a national o f  a C ontractin g  P a rty  o th er than
the op era tor  has paid com pen sation  fo r  n u clear dam age under an in te r 
national convention or under the law of a non-Contracting State such person 
shall up to the amount which he has paid acquire by subrogation the rights 
under this Convention o f the person  so com pensated No rights shall be so 
acquired by any person to the extent that the operator has a right of recourse 
against such person under this Convention

(b) Nothing in this Convention shall preclude am operator who has paid 
com pen sation  fo r  n u clea r dam age out o f funds oth er than those p rov id ed  
pursuant to paragraph  (1) o f  A rt ic le  VI from  re co v e r in g  fr o m  the p erson  
providing financial secu rity  pursuant to that paragraph or from  the Instal
lation State up to the amount he has paid the sum which the person so com 
pensated would have obtained under this Convention 

I
A RTIC LE  VIII

The operator shall have a right o f re cou rse  only -
(a) i f  th is is  e x p r e s s ly  p rov id ed  fo r  by a con tra ct in w riting  o r
(b) i f  the nuclear incident resu lts from  an act or om ission  done with intent 
to cause damage against the individual who has acted or om itted to act with 
such intent

DOCUMENT C N -12/43 19 May 1963 Original English
Umted Kingdom amendment to D raft R esolution (document CN-12/15/Rev 1)

R ep la ce  the w ord s  fo llow in g  "s u ch  a fund w ould w ork  " by
"to  provide co v e r  fo r  the liab ility  fo r  nuclear damage o f op era tors  of 

the Contracting P arties  in e x ce ss  o f that available from  insurance and the 
public funds o f individual Contracting P a rties"

DOCUMENT C N -12 /44  19 May 1963 O riginal English
C olom bia  am endm ent to  D ra ft R eso lu tion  (docum ent C N -12/15 R e v  1)

R evise  the f ir s t  part o f para  1 to read
"T h e  International A tom ic E nergy  A gency  a ccord in g  to its Statute, 

estab lish  "

DOCUMENT C N -12 /45  19 May 1963 O rig in a l E nglish
Italy United Kingdom and Sweden amendment to Draft Resolution (document 

CN- 12/15/Rev 1)

Add the follow ing as a new sub-paragraph  (f) at the end o f paragraph 1 
o f the Draft R esolution  proposed  in docum ent C N -1 2 /1 5 /R e v  1

"(f)  to study the fe a s ib ility  and d e s ira b ility  o f  e stab lish in g  an in te r 
national body to settle any question which may arise  as between two or more 
C ontracting P a rtie s  with re sp e c t  to the determ ination  o f the C ontracting  
Party whose courts are to ex erc ise  ju risdiction  pursuant to A rticle IX 3(b) "
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OBSERVATION BY THE INTERNATIONAL UNION OF PRODUCERS 
AND DISTRIBUTORS OF ELECTRICAL ENERGY

(C N -12 /C W /IN F / 1 30 A p ril 1963 O riginal French)

ARTICLE I 

Paragraph 5

Since nuclear power stations are at present a costly  means of producing 
e le c t r ic a l energy, it seem s n e ce ssa ry  not to r isk  augm enting p ro d u ce rs ' 
co s ts  by in creasing  the num ber o f financial guarantees they must p rov ide 
and their insurance ob ligations

We should th ere fore  suggest that the concept of financial guarantee be 
linked to that of site, and that the last two lines of the paragraph be amended 
to p rov id e  that sev era l "n u c lea r  in sta lla tion s" on the sam e site sh a ll be 
deem ed to be a single installation  unless the State on whose te rr ito ry  they 
are situated prov id es otherw ise

We m ay add that in densely-populated countries a la rge  concentration 
o f e le c tr ic  pow er on a single site w ill expose the population to le s s  risk  of 
a nuclear incident than w ill a num ber o f scattered rea cto rs , and m oreover 
that the inspection  and secu rity  m easu res at a pow er station w ill probably 
m atch the installed  capacity  o f the site

OBSERVATION BY THE INTERNATIONAL UNION 
OF AVIATION INSURERS

(C N -1 2 /C W /IN F /2 , 2 May 1963 O riginal English)

ARTICLE VII 

Paragraph  2b

Having regard  to the p o ss ib ility  that national leg is la tion  m ay im pose  
lia b ility  on p a rties  other than the op era tor  it is  subm itted that the w ords 
"an operator" in the firs t  line should be substituted by the words "any party 
in a cla im "

483
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OBSERVATION BY THE INTERNATIONAL UNION OF PRODUCERS 
AND DISTRIBUTORS OF ELECTRICAL ENERGY (UMPEDE)

(C N -12 /CW /IN F/3 ,  3 May 1963 Original French)

ARTICLE VI

Paragraph 1

G enerally  speaking it m ay be assum ed that the v ictim s of an incident 
occurring in a nuclear power station will apply for compensation to the oper
ator o f the station , who is  o b je c t iv e ly  lia b le

A s long as relatively  sm all damage is  involved it will be sufficient for  
the operator to forw ard the cla im s to the insurer who is covering the oper
a to r 's  liab ility  and is subrogated to him

If on the other hand, it is a rather serious incident and the use of public 
funds w ill be req u ired  fo r  the com pen sation  o f v ic t im s , the p ro d u ce rs  o f 
e le c tr ica l energy  fea r  — and apparently with good reason  — that they wiH 
be confronted with difficu lt situations unless their obligations are carefu lly  
defined and delim ited

One question in which they cannot fail to be interested is when the public 
funds w ill be available fo r  com pensating fo r  damage not indem nified by in
surance They must state further that they do not have the necessary  means 
fo r  undertaking attempts to reach  com p rom ise  settlem ents with v ictim s or 
fo r  preparing their recou rse  actions M oreover, they consider it desirable 
that organizations producing e lectr ica l energy, even if they belong to d iffer
ent cou n tries , should be faced  with s im ila r  if  not iden tica l, p rob lem s 

V arious ways of settling this question can of cou rse  be visualized , all, 
naturally subject to the agreem ent of the State participating d irectly  in the 
indemnification of the damage However with a \iew to expressing its point 
o f view  m con cre te  fo rm , UNIPEDE b e liev es  that it can indicate a sim ple 
form ula which would save produ cers of e lectr ica l energy from  having to act 
as substitutes fo r  the in su rer and at the sam e tim e enable the State con 
cerned to be inform ed concerning the use of the amount whose depletion would 
give r is e  to the payment of public funds W here appropriate, it would also 
enable the State concerned  to take action  with resp ect to such use, thereby 
c larify in g  the p oss ib le  liab ility  o f the op era tor m the m atter It would, it 
seem s to us, su ffice if cla im s for  com pensation for  damage were addressed 
sim ultaneously to the operator and to the State although no interdependence 
o f such c la im s would be established  thereby The cla im  addressed  to the 
State would not constitute bringing an action  against the State except to the 
extent that it is  dem onstrated  that the amount o f se cu r ity  p rov id ed  by the 
in su rer has been  depleted
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COMMUNICATION FROM THE CENTRAL OFFICE FOR 
INTERNATIONAL RAILW AY TRANSPORT -  (COIRT)

(C N - 1 2 /C W /IN F /4 , 3 May 1963 O riginal English)

In connection with the question of the relation of the Vienna Convention 
with other international agreem ents especia lly  those in the field  of trans
port A r t ic le  64 of the International Convention C oncern in g  C a rr ia g e  of 
Goods by Rail (CIM) as revised  on 25 February 1961 should be mentioned 
This A rtic le  reads as follow s

ARTICLE 64

L iability  m ca se  o f nuclear incidents

The railwaj shall not be liable under this Convention for loss  or damage 
caused by a nuclear incident when pursuant to sp ec ia l p rov is ion s  in fo rce  
m a Contracting State governing liab ility  in the fie ld  of nuclear energy the 
operator of a nuclear installation or another person  who is  substituted for 
him is  liab le  fo r  the lo s s  or damage

An identical provision  is  a lso  contained in the International Convention 
concerning the C arriage  of P assen gers  and Luggage by Rail (CIV)

OBSERVATIONS OF THE REPRESENTATIVE OF THE 
COMITE MARITIME INTERNATIONAL

(C N -1 2 /C W /IN F /5 6 May 1963, O riginal English)

ARTICLE III i

P aragraph 2

This paragraph may re lieve  an operator from  liability  to a person  who 
su ffers  nuclear dam age if  the op era tor can p rove  that the nuclear damage 
resu lted  from  the fault of such person

In view  o f the definition  o f "p e rso n " in the C onvention (individual 
partnersh ip  public o r  private body whether co rp ora te  or not, including a 
State or any of its constituent subdivisions), the following two examples may 
be given to illustrate the effect of this paragraph

(a) A nuclear incident o ccu rs  during the loading or d ischarging of 
n u clear m a ter ia l, due to the fault o f a steved ore  em ployed  by a 

P ort Authority The stevedore is killed by the consequent radiation 
and the port is  put out o f action  Not only m ight the dependants 
o f the negligent stevedore be unable to re co v e r , but the P ort Au
th ority , as h is em p lo y e rs , m ight a lso  be without a rem ed y

(b) Ship " A " ,  ca rry in g  n uclear m a teria l, c o ll id e s  with Ship " B " ,  a 
conventional v e s s e l, and a nuclear incident o ccu rs , the co llis io n  
is  caused by the fault of Ship "B " Radiation is  extensive, and as

\
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a resu lt, Ship "B " i s  abandoned Ship "B " might be unable to r e 
cov er  any dam ages from  the operator 

It is  appreciated that this paragraph appears to be p erm issive  only 1 e 
when giving effect to the Convention, Installation States may provide in their 
law that, notwithstanding the fault o f a person  the op era tor  shall not be 
entitled to claim  exemption from  liability  to such person  Such a provision  
would not, how ever be of avail, fo r  exam ple, to a negligent sh ip-ow ner if 
the law of the "com petent court" provides that a person  at fault is  deprived 
of his right to dam ages Thus, so long as any Installation State allow s the 
fault o f the "p erson " as a defence to the operator, a ll "n on -carry in g" ships 
sailing the high seas w ill run the r isk  of being unable to r e c o v e r  from  the 
operator m  resp ect o f nuclear dam age sustained by such ships Even if, 
as seem s doubtful insurance co v e r  against such r isk s  would be available 
to sh ipow ners, the cost of sea tran sport w ill be in crea sed  as a resu lt o f 
nuclear m ateria l being ca rr ie d  by sea

N uclear m ateria ls are inherently dangerous and an operator must ac
cept the consequences if, having re lea sed  them from  his installation, they 
subsequently cause nuclear damage while in transit But, apart from  this 
consideration by im posing single and absolute liability on the operator the 
pyram iding o f insurance co v e r  is  avoided and co s ts  in the w hole n uclear 
sphere are  thereby reduced

This reasoning was accepted and applied at the B ru ssels  C onference in 
1962 In the Convention on L iability of O perators of Nuclear Ships the oper
ator is  absolutely liable and the whole concept of fault is  excluded from  the 
Convention The operator is able to cla im  exemption from  liability  if, and 
only if, he can prove  that the nuclear dam age resu lted  from  "an act o r  o -  
m iss ion  done with intent to cause dam age by an individual who su ffers  the 
dam age" (A rtic le  II (5))

The Com ite M aritim e International is strongly opposed to the paragraph 
as drafted and submits that it should be deleted and substituted by the wording 
appearing in A rtic le  II (5) of the N uclear Ship Convention, such as proposed 
by the Netherlands delegation in amendment C N -12/C W /67 dated 2 May 1963 
and by the United States delegation  in am endm ent C N -1 2 /C W /1 1  dated 26 
A p ril 1963

OBSERVATION OF THE INTERNATIONAL UNION 
OF AVIATION INSURERS

(C N - 12 /C W /IN F /  6, 6 May 1963, O riginal English)

ARTICLE VII 

Paragraph  2 b

In explanation o f the suggestion  subm itted in C N -1 2 /C W /IN F /2  it is  
stated that the IUAI be lieves  in the p rin cip le  o f channelling liab ility  to the 
nuclear establishm ent op era tor , and in the ca se s  w here the c a r r ie r  m ay
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be held liab le  in the fir s t  instance, is  interested in preserving such rights 
of re cou rse  against the operator

It is submitted fo r  consideration that the proposed amendment contained 
in C N -12 /C W /IN F /2  helps to c la rify  this position

OBSERVATIONS ON THE D R A FT CONVENTION ON MINIMUM 
INTERNATIONAL STANDARDS REGARDING CIVIL LIABILITY FOR

NUCLEAR DAMAGE

(C N -1 2 /C W /IN F /7 , 7 May 1963, O riginal English)

ARTICLE II Paragraph 7 
ARTICLE III Paragraph 2 

ARTICLE VII

O bservation  submitted by INTERNATIONAL CONFEDERATION OF 
FREE TRADE UNIONS, BRUSSELS

The text of the draft Convention adopted by the Intergovernmental Com
m ittee on C iv il L ia b ility  fo r  N uclear Dam age (docum ent C N -1 2 /2 ) and the 
com m ents prepared  by the S ecreta ria t o f the A gen cy  (docum ent C N -1 2 /3 ) 
g ive  r is e  to the fo llow ing ob serva tion s  /

A r t ic l e  II, paragraph  7

A s the in su re rs  o f the party  re sp on s ib le  fo r  the dam age can be sued 
d irectly  by the persons who have suffered the damage, it would be desirable 
that the Convention take account of nuclear damage suffered by nationals of 
a given country working m another country where an operator of the form er 
has a n u clear installation  The C onvention  should fu rth er state to which 
insurers the w orkers suffering nuclear damage could have recourse for com 
pensation and under what conditions

A rtic le  III paragraph 2

P aragraph 2 of this A rtic le  states " i f  the operator proves that the 
nuclear damage resulted wholly or partly from  the fault of the person suffer
ing the damage the com petent court may, in accordan ce with the provisions 
of its law s, re lieve  the operator wholly or partly from  his responsibility to 
such person"

This provision  appears unacceptable, particularly for workers who might 
be involved m such a ca se  we are opposed to the prin cip le  of non-liability  
of the operator in the event of another person  being at fault

The provision  should be amended so as to p reserv e  the principle o f ab
solute liability  of the operator in the manner done, for instance, in the Con
vention on the L iability  of N uclear Ship O perators (B ru sse ls  1962) This
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contains a p rov is ion  which only r e s tr ic ts  the p rin cip le  o f absolute liab ility  
in ca se  o f deliberate intent to cause damage It reads as fo llow s

"If the operator proves that the nuclear damage resulted wholly or partly 
from  an act or om ission  done with intent to cause dam age by the indi
vidual who suffered the damage the competent courts may exonerate the 
operator wholly or partially from  his liability to such individual "

It is the words "with intent to cause dam age", which safeguard the principle 
o f absolute lia b ility  o f the op era tor  It is  our v iew  that s im ila r  language 
should be used in A r t ic le  III, paragraph 2 o f the C onvention, in o rd er  that 
the p rin cip le  a lready established  fo r  nuclear ships m ay be applied a lso  to 
a ll other acciden ts falling under this Convention

A r t ic l e  VII

P erson s  suffering personal injury are to be com pensated under the re 
levant national system  of socia l security (health insurance, w orkm en's com 
pensation) if such a system  prov ides for com pensation for  nuclear damage 
N evertheless, although the rights of the ben efic ia ries  of such a system  and 
the rights of recou rse  provided fo r  are determined by the Contracting Party 
o r  by the regu lations o f the in tergovern m en ta l organ iza tion  ( fo r  in stan ce  
ILO) having established  such sy stem s it should be c le a r ly  stated, as the 
ILO has proposed, that em ployees covered  by social security system s should 
not lo se  their right to com pensation  under the p resen t C onvention if  that 
com pensation  ex ceed s  that due under the so c ia l se cu rity  system

OBSERVATIONS SUBMITTED BY THE INTERNATIONAL 
CIVIL AVIATION ORGANIZATION (ICAO)

(C N -1 2 /C W /IN F /8  7 May 1963, O riginal English)

ARTICLE II

P aragraph  5

1 The W arsaw  Convention o f 1929 has been ratified  by approxim ately  70 
States, including m ost States rep resen ted  h ere  It regu la tes  the lia b ility  
o f c a r r ie r s  by a ir  m  re sp e ct  o f death o r  in jury  caused  to  p a sse n g e rs  and 
lo s s  of o r  damage to cargo  The Rom e Conventions o f 1933 and 1952 regu
late the liab ility  o f a ircra ft  op era tors  fo r  death, in jury  o r  dam age caused 
on the su rface  by an a ircra ft  in flight o r  anything fa lling  th ere from
2 A Convention which adopts a system  of channelling liab ility  fo r  nuclear 
damage to the operator of the nuclear installation might, m certain  circu m 
stances, be m con flic t with existing obligations a ris in g  under the W arsaw  
o r  Rom e Conventions
3 If all the parties  to the W arsaw  and Rom e Conventions becam e parties 
to the IAEA Convention at the sam e moment in tim e, there would be no
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problem , because as between parties to the IAEA Convention any p r ior  Con
vention would be superseded  to the extent that there was a con flic t This, 
it is  respectfu lly  suggested, would be so  even without an express provision  
fo r  su persession
4 H ow ever, in the nature of things, it cannot be expected that aU the par
ties  to the ex isting  c iv il aviation  conventions w ill s im ultaneously  b ecom e  
parties to the IAEA Convention In C onsequence the num erous States 
p a rties  to  ex istin g  C onventions w ill be unable to ra tify  the p resen t C o n 
vention without being in p oss ib le  breach  of their obligations to those States 
which are p arties  to the existing Conventions but not to the new one 
Exam ple States A , B and C are  parties to the W arsaw  Convention States

A and B becom e parties to the IAEA Convention but State C does 
not A passenger by a ir  who is  a national of State C , w ishes to 
ex e rc ise  his right under the W arsaw Convention to sue an a ir
line o f State A in the cou rts  o f State B fo r  nuclear in ju ries o c 
currin g  in the cou rse  of ca rr ia g e  by that a irline Under the
IAEA Convention, State B is  obliged tow ards State A to prevent 
the action fo r  nuclear dam age being brought against an a irline 
o f State A , but under the W arsaw  Convention State B is  obliged 
tow ards State C to allow  the action to be brought

5 The su p ersess ion  o f ex isting  con vention s, as betw een p a rties  to the
IAEA Convention, would th ere fore  produ ce  a con flic t  o f  international ob li
gations m certain  circu m stances, not n ecessa rily  confined to the particular 
exam ple given  above An e ffect o f the potential con flic t  m ight be to delay
or  prevent the ratifica tion  o f the IAEA C onvention
6 This point cou ld  be m et by a p rov is ion  that nothing in the IAEA C on
vention shall a ffect existing conventions in the fie ld  o f c iv il aviation, a so
lution which would avoid the con flict by leaving the a ircra ft operator to bear 
the r isk  o f nuclear dam age to third parties  The p rov ision  fo r  subrogation 
in A rtic le  VH paragraph 2(a) of the draft convention wiU, it is  thought, pro
vide an adequate rem edy fo r  the probable inability of the a ircra ft operator 
to insure against nuclear liab ility
7 H ow ever, the solution m entioned in the preced in g  paragraph would be 
inadequate in a ca se  in which the nuclear op era tor and the op era tor  o f the 
a ircra ft w ere one and the sam e person  In such a case  (and it may be that 
s im ila r  con s id era tion s  apply to ca r r ia g e  by sea  o r  land), it would not be 
right fo r  that person  to shelter behind the possib ly  low er lim its of the exist
ing Convention It would appear that there would be no difficulty if, in such 
a case , the IAEA Convention applied to the person concerned in his capacity 
o f n uclear op era to r , th ereby  exposing  him  to g re a te r  lia b ility  than under 
existing c iv i l  aviation  conventions In such a ca se  o f double capacity  the 
c la im  would be determ ined accord in g  to w hichever convention the plaintiff 
ch ose  to invoke
8 The solution recom m ended  is  th ere fore  one which —

(a) Adds to A r t ic le l l ,  paragraph 5 a prov ision  that it is  not to exclude 
liability  o f persons, other than the nuclear operator, arising under 
existing c iv il aviation conventions, and

(b) p reserv es  the right o f subrogation against the nuclear operator at 
present appearing in A rtic le  VII, paragraph 2(a), and

(c) m akes the nuclear operator liab le  under the IAEA Convention even
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OBSERVATIONS SUBMITTED BY THE STUDY CENTRE OF THE 
PERM ANENT COM M ITTEE OF ATOMIC RISK 

EUROPEAN INSURANCE COM M ITTEE

(C N -1 2 /C W /IN F /9 , 8 May 1963 O riginal English)

ARTICLE IV

' Paragraph 1
(In conjunction with article v i)

Financial security  as required under A rtic le  VI o f the draft Convention 
is  obviously only given once This applies to bank guarantees and personal ' 
se cu ritie s  o f a ll kinds, and it applies a lso  to insurance Any person  p r o 
viding financial security  of any kind must know the total extent of his com 
m itm ents to enable him to m eet them , and this m eans m the case  of insur
ance that co v e r  can only be granted fo r  one fixed  and sp ecified  amount with 
resp ect of any one installation With sum s running to m illion s o f d o lla rs  
it is essential that a lim it be fixed fo r  insurers, just as for operators what
ever their legal status Otherw ise the problem  of uncontrollable com m it
ments would in the case of lim itation of the operator 's  liability per incident 
only be shifted to the in su rer o r  sim ply  postponed if  other financia l s e 
curity  is  provided

F o r  these reasons the sa tisfa ctory  a ll-round  solution to this prob lem  
is  to lim it liab ility  per installation in which case  both the operator and the 
person  providing financial security (whatever form  this takes) would be pro
tected This is the solution adopted by the Swiss F ederal Law on the peace
ful u ses o f a tom ic energy and p rotection  against rad iation s, o f D ecem ber 
23rd, 1959 (A r t ic le s  12 paragraph 6 and 21, paragraph 2)

If, how ever, the lim itation of the op era tor 's  third party liability  is  per 
incident, at lea st a second  lim itation  p er  installation  should be prov ided  
fo r , as proposed in document C N -1 2 /2 , paragraph 27 and paragraph 28 but 
not lim ited to a on e-year period

In any case  in su rers  request that p er-m sta lla tion  co v e r  be o ffic ia lly  
recogn ized  in the Convention fo r  exam ple under A rtic le  VI The Swedish 
Nuclear L iability Act 1960 expressly  provides this solution (A rticle  10 para
graph 3)

An absorbed  cov er  w ill be reinstated by negotiation (taking account of 
the availability of the various types of financial security) including of course 
re-instatem ent of the depleted insurance cover
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OBSERVATIONS OF THE COMITE MARITIME INTERNATIONAL 

(C N -12 /C W /IN F /1 0  10 May 1963 O riginal English)

ARTICLE III 

Paragraph 5(b)

This paragraph may re lieve  the operator from  any liability  for nuclear 
dam age to the m eans o f tran sport be it ra ilw ay, lo r r y  a ircra ft  o r  ship 

The paragraph appears to be p erm issive  how ever, and an Installation 
State may prov id e  that the op era tor  shall be liab le  up to a sp ec ified  sum 
An Installation State is  defined as the Contracting Party on whose territory  
the nuclear installation is  situated Thus the flag of the ship is  irrelevant 
in th is context and a ship ca rry in g  n u clear m a ter ia l fro m  an Installation  
State whose law provides that nuclear damage to the ship is  excluded would 
be unable to r e co v e r  notwithstanding any p rov ision  of the law of the flag of 
the ship to the contrary

It is accepted that nuclear damage to the nuclear installation itse lf l e 
o n -s ite  dam age should be excluded  from  the Convention It was fo r  this 
reason  that, in the N uclear Ship Convention it is  provided , m A rtic le  II (3), 
that "N uclear dam age su ffered  by the nuclear ship h erse lf shall not be 
co v e re d  by the O p e ra to r 's  lia b ility  as defined in th is C onvention "

In sub-paragraph 5(b), how ever no question of on -site  damage a rises  
It is  unreasonable that the c a r r ie r  o f nuclear m ateria l should be denied the 
right to  r e c o v e r  dam ages when h is m eans o f tra n sp ort is  d estroy ed  by a 
n uclear incident He is , su re ly , a v ict im  o f n u clear dam age just as any 
other m em ber o f the public

This is  another exam ple o f undesirable deviation from  the princip le  of 
channelling If this paragraph is  adopted what w ill be the resu lt1? C a rr ie rs  
w ill seek indem nities from  op era tors  to co v e r  any r isk  of nuclear damage 
to  th eir  m eans o f  transport T h ere  w ill thus be pyram id ing  o f insurance 
and consequential additional expenses in transporting nuclear material The 
econom ic cost o f covering the risk  o f damage to the ship w ill still be borne 
by the operator, but it w ill be in creased  to no rea l purpose, without an in
dem nity, nuclear m ateria ls  w ill not be ca rr ie d  at all

It is submitted that this sub-paragraph should be omitted in toto Whether 
or not the C onference supports this proposa l it is , in any event, considered 
quite essentia l that it should be made c lea r  m the Convention that ca r r ie r s  
are  not r e s tr ic te d  fro m  th e ir  right to con clu de  any con tra ct o f indem nity 
with the op era tor
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CONSULTATIVE ORGANIZATION (IMCO)

(C N -12 /C W /IN F /1 1  13 May 1963 O riginal French)

ARTICLE III 

Paragraph 5(b)

A rticle  III paragraph 5(b) provides that the operator shall not be liable 
fo r  dam age to the m eans of transport upon which the nuclear m ateria l was 
present

The C om m ittee 's attention is drawn to the fact that the inclusion of such 
a p rov is ion  in the Convention cannot fa il to  a ffect the ca rr ia g e  o f n uclear 
m ateria ls  by sea

To deprive the m aritim e ca rr ie r  of compensation for  damage to the ship 
ca rry in g  n uclear m a teria ls  is  to d iscr im in a te  against h im , s in ce  he w ill 
be treated  d ifferen tly  fro m  the oth er v ic t im s  o f the n u clea r  incident

In actual p ra ctice  m aritim e c a r r ie r s  would have no ch o ice  but to 
refrain  from  carrying nuclear m ateria ls, because there would be no common 
denominator between the risks incurred by the ship and the cost of carriage 
It should also be borne in mind that since the cargo of nuclear material would 
not fill the1 sh ip 's holds the shipowner would probably not be inclined to take 
such a load  on board , in o rd e r  not to in te r fe re  with the d ispatch  o f other 
goods

The question  th e re fo re  a r is e s  w hether the e ffe c t  o f the p ro v is io n  in 
question  would be not only to su b ject ca r r ia g e  by sea  to unfair treatm ent 
but a lso  to deprive operators of a m ode o f transport which it w ill doubtless 
be essentia l fo r  them to have at their d isposal

The C om m ittee might consider a solution which was capable of avoiding 
the draw backs o fA r t i c le l l l  paragraph  5(b) In the op in ion  o f the IM CO 
representative, the International M aritim e Com m ittee in document C N -12 / 
C W /lN F /lO  has suggested a solution which is  deserv in g  of con sideration  
IMCO would support th is solution  o r  any other solu tion  w hich would lead  
to the sam e resu lt
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OBSERVATIONS BY THE INTERGOVERNMENTAL MARITIME 
CONSULTATIVE ORGANIZATION (IMCO)

(C N -1 2 /C W /IN F /1 2 , 14 May 1963 O riginal F rench)

E xclusion  o f  n u clea r  m a ter ia ls

The proposa l submitted to the C om m ittee of the W hole by the Sub- 
Com m ittee on E xclusion of M aterials (C N -12 /C W /96) provides thattheBoard 
o f G overnors of the International A tom ic Energy A gency should be charged 
with establishing maximum lim its — and period ica lly  review ing them — for
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the exclusion  o f sm all quantities of nuclear m ateria l from  the scope of the 
Convention if  it ''is con sidered  that the risk s  a re  su fficien tly  sm all

The evaluation o f such r isk s  during transport does not depend only on 
the type of product being carried  It a lso  depends on the technical conditions 
under which transport is  ca rr ie d  out This is  e sp ecia lly  true of transport 
by sea from  the point o f view o f stowage, handling, disposition  of the cargo 
on board etc

M oreov er , any d ecis ion  tending to m odify the scope  o f the Convention 
would have repercussions on the econom ics and efficiency of transport by sea 

In these circu m stances, the body responsible for  establishing the maxi
m um lim its  should be o f such a nature as to ensure that the m ultip le and 
com plex  aspects  o f the p rob lem  can be con sidered  with a fu ll knowledge of 
the facts

OBSERVATION BY THE STUDY CENTRE OF THE PERM ANENT
COM M ITTEE OF ATOMIC RISK, EUROPEAN INSURANCE COM M ITTEE/

(C N -1 2 /IN F /8 , 18 May 1963 O riginal English)

ARTICLES III IV and V

Any person  — banker, insurer, or  any other financial guarantor — must 
know fo r  how m uch, and fo r  how lon g , he is  com m itted  In this re sp e c t  
three p rob lem s are  ra ised  by the draft as adopted by the C om m ittee o f the 
W hole, and though they d iffe r  essen tia lly  m th eir  nature, they m ay con 
veniently  be re co rd e d  togeth er
1 The fir s t  d ifficu lty  re s id e s  in the p rov is ion s  o f A r t ic le  III, paragraph 

7(b), as adopted p rov is ion a lly  by the D rafting C om m ittee (C N -1 2 /1 7 / 
Add 3), which reads

"Nothing in this Convention shall affect (b) the liability  outside 
th is C onvention o f the op era tor  fo r  the n u clear dam age r e fe r r e d  
to  in su b -paragraph  (b) o f paragraph  5 o f th is A r t ic le "  

in con junction  with A r t ic le  VI, paragraph  3
"T h e  funds prov id ed  by in su ran ce  o r  oth er finan cia l s e cu r ity  or 

by the Installation State pursuant to paragraph 1 of this A rticle  shaH 
be extensively available for compensation due under this Conventiori1 

This m eans, as in su rers  understand it, that on top o f the lim it o f lia 
b ility  fixed  in a ccord a n ce  with A r t ic le  IV the op e ra to r  w ill be  lia b le  
fo r  any amount with regard  to the dam age caused to the m eans of 
transport
A If the damage to the m eans of transport is  excluded in accordan ce 

with A r t ic le  HI, paragraph  5(b) the fu ll amount o f  dam age to the 
m eans o f transport is  due in addition to the lim it fixed  in a c c o r d - 
dance with A r t ic le  IV , paragraph 1 

B If the dam age to the m eans o f tran sport is  included as perm itted  
by A rtic le  III paragraph 6, it may be partly paid for out of the dif
feren ce  between the $5 mHlion reserved  fo r  real third parties and
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the lim it of liability  established under A rtic le  IV paragraph 1 
in the case  o f heavy damage to or total lo s s  o f the m eans o f trans
port, this rem ainder could be insufficient 

Under A nglo-Saxon  law and the C ode Napoleon ru les the court decides 
on the app lication  of s tr ic t  lia b ility  in the individual ca se , it can be taken 
as certa in  that outside o f the convention a lso  strict liab ility  w ill in effect 
be im posed for damage caused by nuclear m aterials but it will be unlimited 

In both ca se s  A and B the lim itation  under A r t ic le  IV is  disrupted and 
op era tors  fa ced  with in crea sed  and even unknown com m itm en ts, w ill r e 
quest third party liab ility  in su rers  to grant them co v e r  which m ay exceed  
their cap acities

What is  to be the amount insured if  the operator does not know on which 
means of transport the nuclear m aterial will be shipped9

The solution to these problem s has to be found through insurance cover 
fo r  nuclear damage to the means of transport (hull " ca s co "  insurance) and 
not through denying to the op era tor  the benefit of this C onvention with r e 
spect to damage to the property  of a person  who p rofits  financially from  the 
carriage  and profits  a lso from  the channelling for  all damage caused to third 
parties even if  he has been negligent

2 The second difficulty is  that liab ility  is lim ited under A rtic le  IV para
graph 1 on a p er-m ciden t basis  C over given on the sam e basis would 
not a llow  the in su rer to know the amount o f h is com m itm en ts on one 
and the sam e installation, and it cannot th erefore be granted in another 
way than per-insta llation  The reasons why this is  so have been drawn 
to the attention of the Com m ittee o f the Whole in document CN-12/CW/1NF/9

3 The third d ifficu lty  is  crea ted  by the amendment adopted to A r t ic le  V 
providing that where nuclear m aterial has been stolen lost jettisoned 
o r  abandoned, c la im s  against the op era tor  m ay m  som e ca se s  not be 
p rescr ib ed  or extinguished fo r  twenty years com puted from  the date of 
the f ir s t  o ccu rre n ce  m the chain o f causality  o f  the dam age l e the 
lo s s  theft jettisoning or abandonment This means that insurers may 
be called upon by operators for cover for the same duration which can
not be recon ciled  with sound insurance technique
— it would mean im m obilization 'of funds for this long period, perhaps 

uselessly ,
— these funds in view of the regulations fo r  insurance investm ents 

would be subject in any country to the un iversa l d ecrea se  in pur
chasing pow er o f m oney

Under norm al circu m stances fo r  non-nuclear damage, third party lia 
bility  in su rers  a re  in a position  to settle  c la im s within two o r  three y ea rs  
from  the o ccu rren ce  which gave r is e  to the damage

While they appreciate the n ecessity  of protecting the v ictim s they em 
phasize that a solution to this p rob lem  can be found under specia l arrange
m ents such as have been adopted in A r t ic le  24 o f the Italian and A r t ic le
19 o f the Sw iss n uclear liab ility  law  (sp ec ia l funds fo r  delayed atom ic in
ju ries) or m accordance for instance with the laws of the United Kingdom 
Sweden and Denmark

Insurers would be grateful fo r  reasons o f professiona l probity that this 
declaration  on three points be o ffic ia lly  recorded
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OBSERVATIONS OF THE INTERNATIONAL UNION OF PRODUCERS 
AND DISTRIBUTORS OF E LECTRICAL ENERGY (UNIPEDE)

(C N -1 2 /IN F /9  18 May 1963 O riginal French)

ARTICLE III

The op era tors  of nuclear pow er stations cannot but w elcom e the prin 
c ip le  laid down in A rtic le  III, paragraph 5(b), under which they are exempt 
from  a ll lia b ility  in re sp e ct  o f n uclear dam age to the m eans o f tran sport 
on which the fuel they use is  ca r r ie d

T here is  how ever a m atter which still causes them seriou s concern  
F rom  what has been said by the representatives of various ca rr ie rs ' organi
zations it is  to be feared  that it w ill in fact be im p oss ib le  fo r  n uclear fuel 
to be shipped by sea o r  a ir  u n less the Installation  State using the option 
con ferred  on it by A rticle  III, paragraph 6, d ecrees that paragraph 5(b) shall 
not apply L iab ility  m resp ect o f dam age to the m eans of transport would 
then be tra n sferred  to the op era tor who is  certa in ly  m no better position  
to insure against it than the ca rr ie rs  The operator would thus have to bear 
a r isk  o f indeterm inate s ize  but which would certa in ly  be very  heavy and 
p ossib ly  in tolerable

T h ere  is  then h ere  a p rob lem  o f im p ortan ce  fo r  the developm en t of 
nuclear pow er production , and it is  essen tia l fo r  such developm ent that a 
system  be quickly established which w ill take into account the in terests of 
c a r r ie r s  in su rers  and op era tors  of nuclear pow er stations alike, as well 
as what can reasonably be expected o f them
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FINAL ACT

(C N -12 /4 8  20 May 1963)

' FINAL A CT OF THE INTERNATIONAL CONFERENCE
ON CIVIL LIAB ILITY FOR NUCLEAR DAMAGE

1 The B oard o f G overn ors o f the International A tom ic E nergy A gency at
its 286th m eeting on 5 M arch 1962 decided to convene an international con
fe re n ce  to con clu de a convention  on c iv i l  lia b ility  fo r  n u clear dam age to 
gether with such a n cilla ry  instrum ents as m ight p rov e  n e ce ssa ry
2 The International C on feren ce  on C iv il L ia b ility  fo r  N u clear D am age 
m et at the "N eue H ofbu rg" in V ienna fr o m  29 A p r il  to  19 M ay 1963
3 The G overnm ents o f the fo llow ing fifty -e igh t States w ere represen ted  
at the C onference Albania Argentina A ustralia Austria, Belgium B razil, 
Bulgaria, B yelorussion  Soviet Socialist Republic, Canada, China, Colom bia, 
Cuba C zechoslovak  S ocia list R epublic, Denmark Dom inican R epublic El 
Salvador, Finland F ran ce , F edera l R epublic of Germ any Ghana G reece  
Guatem ala H oly See, Honduras, Hungary, India, Indonesia Iran Isra e l, 
Italy, Japan R epublic of K orea  Lebanon, Luxem bourg, M exico  M onaco, 
M orocco , Netherlands Nicaragua Norway, Philippines Poland Portugal, 
R om ania, South A fr ic a , Spain, Sweden, Sw itzerland, Thailand T urkey 
Ukrainian Soviet S oc ia lis t  R epu b lic , Union o f Soviet S o c ia lis t  R ep u b lics , 
United A rab Republic United Kingdom of Great Britain and Northern Ireland, 
United States o f A m erica , Venezuela Viet-N am , Yugoslavia
4 The Governm ents o f Ecuador and Chile w ere represented by observers
5 The B oard o f G overn ors invited the United N ations and the specia lized  
agen cies  and other in terested  international organ izations in re la tion  with 
the Agency to be represented by observers  at the C onference The following 
specia lized  agencies and intergovernm ental organizations accepted this in
vitation International L abour O rganisation F ood  and A gricu ltu re  O rgani
zation o f the United Nations, International C ivil Aviation Organization Uni
versa l P osta l Union, Intergovernm ental M aritim e Consultative Organization 
Central O ffice  fo r  Internationa] Railway Transport, European Atom ic Energy 
Com m unity, European N uclear Fnergy A gency o f the Organisation fo r  E co
n om ic C o -o p e ra tio n  and D evelopm ent, In te r -A m e r ica n  N u clea r E nergy  
C om m ission  of the Organization of A m erican  States International Institute 
fo r  U nification o f P riva te  Law
6 The C onference elected  M r B N Lokur (India) as P resident
7 The C onference elected as V ice -P resid en ts  Mr K Petrfcelka (C zechos
lovak Socia list Republic) and Mr E K Dadzie (Ghana)
8 The follow ing com m ittees w ere set up by the C onference

C om m ittee o f  the Whole

Chairman Mr A D McKmght (Australia)
' V ice-C hairm an  Mr M Ghelmegeanu (Romania)

Rapporteur Mr C A Dunshee de Abranches (B razil)
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C om m ittee on Final C lauses

Chairman M r J de E rice  (Spain)
M em bers B ra z il, C olom bia , C zechoslovak  S ocia list R epublic, Ghana

Indonesia, Japan, Lebanon, M orocco , N etherlands, Spain, 
Union o f Soviet S ocia list R epublics, United Kingdom o f Great 
B ritain  and N orthern Ireland, United States o f A m erica

D rafting C om m ittee

Chairm an M r J P H T rev or  (United Kingdom)
M em bers M r M L a g o rce  (P ra n ce ), M r K F a rk a s  (H ungary) ,

M r M Nacht (Is ra e l), M r G A rangio  Ruiz (Italy), Mr D M 
C abrera  M acia (M ex ico ), M r U N ordenson  (Sweden)
M r S N B ratus] (USSR), M r E E Spingarn (United States) 
in addition Mr E Z a ld ivar (Argentina) served  as alternate to 
M r C abrera  M acia, M r P M auss (F ran ce) to M r L a g orce , 
M r K J S R itch ie (United Kingdom ) to M r T re v o r , and Mr 
W English  (United States o f A m erica ) to M r Spingarn

C red en tia ls  C om m ittee

Chairman M r T G de C astro  (P hilippines)
M em bers A rgentina, A ustra lia , B ulgaria El Salvador L ebanon , 

P hilippines, Union o f Soviet S ocia list R epublics United States 
o f A m erica

9 In addition the C om m ittee o f the W hole set up the follow ing sub
com m ittees

S u b-C om m ittee  on E xclu sion  o f  M a ter ia ls

Chairm an M r E K D adzie (Ghana)
M em bers B ra z il, C zechoslovak  S ocia list R epublic, Ghana India Japan,

Sweden Union o f Soviet S ocia list R epublics United Kingdom 
o f G reat B ritain  and N orthern Ireland United States of 
A m erica

S u b -C om m ittee  on R e la tio n s  with o th e r  In tern a tion a l A g r e e m e n ts

C hairm an M r K P e trze lk a  (C ze ch o s lo v a k  S o c ia lis t  R epu b lic )
M em bers B elgium , B razH , C zechoslovak  S ocia list R epublic, F ra n ce ,

F ed era l R epublic o f G erm any, India Japan, N etherlands, 
P hilippines, Rom ania Sweden Switzerland, Union of Soviet' 
S ocia list R epublics, United Kingdom  o f G reat B ritain and 
N orthern Ireland, United States o f A m erica

S ub-C om m ittee on E xecution  o f  Judgem ents

Chairm an M r E Z a ld ivar (Argentina)
M em bers A rgentina, B elgium , B ra z il Italy Japan Netherlands
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Norw ay, Rom ania Turkey, Union o f Soviet S ocia list Repub
lic s  United Kingdom  of Great B ritain and N orthern Ireland 
United States o f A m erica

10 The D ire cto r  G eneral o f the International A tom ic  E nergy  A gency  was 
represented by Mr F Seyersted D irector of the Legal Division of the Agency 
M r K F W olff Consultant in the Legal D ivision acted as Executive S ecre
tary of the C onference
11 The C onference had before  it the following documents

(a) O bservation s subm itted by G overnm ents on the D raft C onvention 
on M inimum International Standards regard ing  C iv il L iab ility  fo r  
N uclear Damage as prepared by the Intergovernm ental Com m ittee 
on C ivil Liability for Nuclear Damage at its first series  of meetings 
in May 1961 in Vienna,

(b) Draft Convention on M inim um  International Standards regarding 
C ivil L iability for N uclear Damage as revised  by the Intergovern
mental Com m ittee on C ivil L iability  fo r  N uclear Damage at its 
second  se r ie s  of m eetings in O ctober 1962, and R eport o f the 
C om m ittee,

(c ) A m endm ents to  the D raft C onvention subm itted by G overnm ents 
in advance o f the C on feren ce

12 The C onference allocated the consideration of the draft articles on civ il 
liability for nuclear damage as prepared by the Intergovernmental Committee 
to the C om m ittee of the W hole The preparation o f the title pream ble and 
final cla u ses  was a llocated  to the C om m ittee on F inal C lau ses, which re 
ported  to the C om m ittee of the W hole
13 On the basis  of the deliberations as record ed  in the re cord s  of the 
plenary m eetings and of the Com m ittee of the Whole and in the reports of the 
Com m ittee on Final Clauses, the Credentials Com m ittee, the Sub-Committee 
on R elations with other International A greem en ts, the S ub-C om m ittee on 
Execution of Judgements and the Sub-C om m ittee on E xclusion  of M aterials 
the C on feren ce  prepared  the fo llow in g  C onvention and Optional P r o to c o l

Vienna C onvention on C iv il L ia b ility  fo r  N u clear Dam age 
Optional P ro to co l C oncerning the C om pulsory  Settlem ent of Disputes

14 The foregoing Convention and P rotocol, which are subject to ratification 
w ere adopted by the C on ference  on 19 May 1963 and opened fo r  signature 
on 21 May 1963 in a ccordan ce  with their p rov is ion s  at the H eadquarters of 
thte International A tom ic Energy Agency The Convention and P rotocol were 
also opened for  a ccession  in accordance with their provisions
15 The C onvention and the P r o to c o l  w ill be d ep osited  with the D ir e c to r  
G en era l o f the International A tom ic  E nergy  A gen cy
16 The C on feren ce  adopted a lso  the follow ing reso lu tion s , which are ap
pended to this F inal A ct

R esolution  on the establishm ent o f a Standing C om m ittee 
R esolu tion  ex p ress in g  a tribute to the G overnm ent and peop le  o f the 
R epublic o f A u stria
R esolu tion  exp ress in g  a tribute to the International A tom ic  E n ergy  
A gen cy

17 The orig inal o f this F inal A ct, o f which the English , F rench  Russian
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and Spanish texts are equally authentic, shall be deposited with the D irector 
General of the International A tom ic Energy Agency

IN WITNESS WHEREOF the representatives have signed this F inal A ct 
DONE in V ienna th is tw e n ty -firs t  day o f M ay, one thousand nine 

hundred and s ix ty -th re e



TEXT OF CONVENTION

VIENNA CONVENTION 
ON CIVIL LIABILITY FOR NUCLEAR DAMAGE

(C N -12 /46 , 20 May 1963)

THE CONTRACTING PARTIES,

HAVING RECOGNIZED the desirab ility  of establishing som e minimum 
standards to p rov id e  financia l p rotection  against dam age resu ltin g  from  
certa in  p ea ce fu l u ses  o f n u clear energy,

BELIEVING that a convention on c iv il liability fo r  nuclear damage would 
a lso  contribute to the developm ent of friendly  relations among nations, i r 
resp ective  of their d iffering  constitutional and so c ia l system s,

HAVE DECIDED to conclude a convention fo r  such purposes, and there
to have agreed as follow s -

ARTICLE I

1 F o r  the purposes o f this Convention -
(a) "P erson " means any individual, partnership, any private or public body 

whether corporate o r  not, any international organization enjoying legal 
personality  under the law o f the InstaHation State, and any State o r  any 
o f its constituent sub-d iv isions

(b) "N ational o f a C ontracting P arty " includes a C ontracting P arty o r  any 
o f its constituent sub-d iv isions, a partnership, o r  any private o r  public 
body whether corporate o r  not established within the territory  of a Con
tracting Party

(c) "O p e ra to r " , m  rela tion  to a n u clear in sta llation , m eans the p erson  
designated  o r  re cog n ized  by the Installation  State as the op e ra to r  o f 
that insta llation

(d) "Insta llation  S tate", in rela tion  to a n u clear in sta lla tion , m eans the 
C ontracting P arty  within w hose te r r ito ry  that installation  is  situated 
o r , if it is  not situated within the territory  of any State, the Contracting 
P arty  by which o r  under the authority of which the nuclear installation 
is  operated

(e) "L aw  o f the com petent cou rt" m eans the law o f the court having ju r is 
d iction  under this Convention, including any ru les o f such law relating 
to con flict o f laws

(f) "N uclear fuel" means any m aterial which is  capable of producing energy 
by a self-sustaining chain p rocess  of nuclear fission

(g) "R ad ioactive  products o r  w aste" m eans any radioactive m ateria l p ro 
duced in, o r  any m aterial made radioactive by exposure to the radiation 
incidental to, the production o r  utilization of nuclear fuel, but does not 
include rad ioisotopes which have reached the final stage o f fabrication  
so as to be usable fo r  any scien tific, m edical, agricultural, com m ercial 
o r  industrial purpose v

(h) "N uclear m ateria l" means -

c
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(I) N uclear fuel, other than natural uranium and depleted uranium, 
capable o f producing energy by a se lf-su stam m g chain p ro ce ss  o f 
nuclear fiss ion  outside a nuclear rea ctor , e ither alone o r  in com b i
nation with som e other m ateria l, and

(II) R adioactive products o r  waste
(1) "N uclear rea cto r" means any structure containing nuclear fuel m such 

an arrangem ent that a se lf-su sta in ing  chain p ro ce ss  of nuclear fiss ion  
can occu r  therein  without an additional source of neutrons 

(j) "N uclear installation" m eans -
(I) Any nuclear rea cto r  other than one with which a m eans of sea o r  

a ir  transport is  equipped fo r  use as a sou rce  o f pow er whether
1 fo r  propu lsion  th ereof o r  fo r  any other purpose,

(II) Any fa ctory  using nuclear fuel fo r  the production  o f nuclear m a
ter ia l, o r  any fa ctory  fo r  the p rocess in g  o f nuclear m ateria l, in 
cluding any fa ctory  fo r  the r e -p ro ce ss in g  o f irradiated nuclear 
fuel, and

(ill) Any fa c ility  where nuclear m ateria l is stored , other than storage 
incidental to the ca rria ge  of such m ateria l, 

provided that the Installation State m ay determ ine that severa l nuclear 
insta llations o f one op era tor  w hich are loca ted  at the sam e site  shall 
be con sid ered  as a single n u clear installation  

(k) "N u clear dam age" m eans -
(I) L oss of life  any person a l injury o r  any lo s s  of o r  damage to,

p roperty  which a r ises  out o f o r  resu lts from  the radioactive p ro p e r 
ties o r  a com bination of rad ioactive p rop erties  with tox ic , e x 
p los ive  o r  other hazardous p rop erties  of n uclear fuel o r  rad io 
active products o r  waste m or  o f nuclear m ateria l com ing from , 
originating m , o r  sent to, a nuclear installation,

(II) Any other lo s s  o r  damage so arising o r  resulting if  and to the ex 
tent that the law o f the com petent court so prov ides, and

(III) If the law of the Installation State so p rov ides lo s s  o f life , any 
personal in jury o r  any lo s s  of, o r  damage to, property  which 
a r ise s  out of o r  resu lts from  other ion izing radiation em itted by 
any other sou rce  of radiation inside a n uclear installation

(1) "N u clea r  in ciden t" m eans any o c c u r r e n c e  o r  s e r ie s  o f o c c u rre n ce s  
having the sam e o r ig in  w hich ca u ses  n u clea r  dam age

2 An Installation State m ay, if  the sm a ll extent o f the r isk s  involved so 
w arrants, exclude any sm all quantities of nuclear m ateria l from  the appli
cation o f this Convention, provided that
(a) M axim um  lim its  fo r  the exclu sion  o f such quantities have been esta b 

lish ed  by the B oard  o f G ov ern ors  o f the International A tom ic  E nergy 
A gen cy , and

(b) Any exclusion  by an Installation State is  within such established lim its 
The m axim um  lim its  shall be rev iew ed  p e r io d ica lly  by the B oard  o f 
G overn ors

ARTICLE II

1 The operator of a nuclear installation shall be liable fo r  nuclear damage 
upon p ro o f  that such dam age has been  cau sed  by a n u c lea r  in ciden t -
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(a) In h is n u clea r in sta lla tion , o r
(b) Involving n uclear m a teria l com ing from  or  originating m his n uclear

installation , and occu rr in g  -
(I) B efore  liab ility  with regard to nuclear incidents involving the 

n uclear m ateria l has been assum ed, pursuant to the express 
term s of a con tract in w riting, by the op era tor of another nuclear 
installation,

(II) In the absence of such exp ress term s, b e fore  the operator of an
other nuclear installation  has taken charge o f the nuclear m ateria l, 
o r

(III) W here the nuclear m ateria l is  intended to be used in a nuclear r e 
a ctor  with which a m eans of transport is  equipped fo r  use as a 
sou rce  of pow er, whether fo r  propu lsion  th ereo f o r  fo r  any other 
purpose, b e fore  the p erson  duly authorized to operate such rea ctor  
has taken charge of the nuclear m ateria l, but

( i v ) W here the nuclear m ateria l has been sent to a person  within the 
te rr ito ry  of a n on -con tractin g  State, b e fo re  it has been unloaded 
from  the m eans of transport by which it has a rrived  in the te rr ito ry  
o f that n on -contracting  State,

(c) Involving nuclear m ateria l sent to his nuclear installation, and occu rr in g -
(I) A fte r  liab ility  with regard  to nuclear incidents involving the nuclear 

m ateria l has been assum ed by him , pursuant to the express term s 
o f a contract m  w riting, from  the op era tor  of another nuclear 
installation,

(II) In the absence of such exp ress term s, a fter he has taken charge 
of the nuclear m ateria l, or

(III) A fter  he has taken charge of the nuclear m ateria l from  a person  
operating a nuclear rea cto r  with which a m eans of transport is 
equipped fo r  use as a sou rce  of pow er, whether fo r  propulsion  
th ereo f o r  fo r  any other purpose, but

( i v ) W here the nuclear m ateria l has, with the written consent o f the 
op era tor , been sent from  a person  within the te rr ito ry  of a non- 
Contractm g State, only a fter it has been  loaded on the m eans of 
transport by which it is  to be ca rr ied  from  the te r r ito ry  o f that 
State,

provided  that, i f  nuclear dam age is  caused by a n uclear incident occu rrin g  
in a nuclear installation and involving nuclear m ateria l stored therein  in c i
dentally to the carriage of such m aterial, the provisions of sub-paragraph (a) 
o f this paragraph shall not apply where another operator o r  person  is  solely  
liable pursuant to the provisions of sub-paragraph (b) or (c) of this paragraph
2 The Installation State m ay prov id e  by leg is la tion  that, in a ccord a n ce
with such term s as m ay be specified  therein , a c a r r ie r  o f nuclear m aterial 
o r  a p erson  handling ra d ioa ctiv e  w aste m ay, at h is requ est and with the 
consent o f the operator concerned, be designated o r  recogn ized  as operator 
m  the p lace o f that op era tor  in resp ect of such nuclear m a teria l o r  ra d io 
active waste resp ectiv e ly  In this ca se  such c a r r ie r  o r  such person  shall 
be con s id ered , fo r  a ll the p u rposes of this C onvention, as an op era tor  of 
a n u clear  installation  situated within the te r r ito r y  o f that State
3 (a) W here nuclear damage engages the liab ility  of m ore  than one o p e r 

ator the operators involved shall, in s o fa r  as the dam age a ttnbu t-
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able to each operator is  not reasonably separable , be jointly  and 
severa lly  liab le

(b) W here a nuclear incident o ccu rs  in the cou rse  of ca rria ge  o f 
nuclear m ateria l, either in one and the sam e m eans of transport, 
or , m  the ca se  of storage incidental to the ca rr ia g e , in one and 
the sam e nuclear installation , and causes nuclear damage which 
engages the liab ility  of m ore  than one operator, the total liab ility  
shall not exceed  the highest amount applicable with respect to any 
one of them pursuant to A rtic le  V

(c) In neither o f the ca ses  re fe rre d  to in sub-paragraphs (a) and (b) 
of this paragraph shall the lia b ility  o f any one op era tor exceed  the 
amount a pp licab le  with r e s p e c t  to  h im  pursuant to  A r t ic le  V

4 Subject to the p rov ision s of paragraph 3 of this A rtic le , where severa l 
nuclear installations of one and the sam e operator are involved in one nuclear 
incident, such operator shall be liable m respect of each nuclear installation 
in volved  up to the amount a p p licab le  with re sp e c t  to h im  pursuant to 
A r t ic le  V
5 Except as otherw ise provided in this Convention, no person  other than 
the operator shall be liab le  fo r  nuclear damage T his, how ever, shall not 
affect the application of any international convention m the fie ld  o f transport 
in fo rce  o r  open fo r  signature, ratification  o r  a ccess ion  at the date on which 
this Convention is  opened fo r  signature
6 No p erson  shall be liab le  fo r  any lo s s  o r  dam age which is  not nuclear 
damage pursuant to sub-paragraph (k) of paragraph 1 of A rtic le  I but which 
could have been  included as such pursuant to sub-paragraph  (k) (n ) o f that 
paragraph
7 D irect action shall lie  against the person  furnishing financial security  
pursuant to A r t ic le  VII, i f  the law  o f the com peten t cou rt so  p ro v id e s

Article hi

The op era tor  lia b le  m  a cco rd a n ce  with this Convention shall p rov id e  
the c a r r ie r  with a certifica te  issued by o r  on behalf o f the in su rer o r  other 
financia l guarantor furn ish ing the finan cia l s e cu r ity  req u ired  pursuant to 
A rtic le  VII The certifica te  shall state the name and address of that o p e r 
ator and the amount, type and duration of the security , and these statements 
may not be disputed by the person  by whom or on whose behalf the certificate 
was issued  The certifica te  shall a lso  indicate the nuclear m ateria l in r e 
spect o f which the secu rity  applies and shall include a statem ent by the 
com petent public authority of the Installation  State that the person^nam ed 
is  an op era tor  within the m eaning o f th is C onvention

ARTICLE IV

1 The liab ility  of the operator fo r  nuclear damage under this Convention 
shall be absolute
2 If the operator proves that the nuclear damage resulted wholly or partly 
either from  the gross  negligence of the person  suffering the damage or from  
an act o r  o m iss io n  o f such p erson  done with intent to ca u se  dam age, the 
com petent cou rt m ay, if  its law so  p rov id es , re lie v e  the op era tor  w holly
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o r  partly from  his obligation  to pay com pensation  m  respect of the damage 
suffered by such person
3 (a) No liab ility  under this Convention shall attach to an operator for

nuclear damage caused by a nuclear incident d irectly  due to an 
act o f  arm ed  co n flic t , h o s t ilit ie s , c iv i l  w ar o r  in su rre c tio n

(b) Except in so far as the law of the InstaHation State may provide to 
the con trary , the op era tor shaH not be liab le  fo r  nuclear damage 
caused by a nuclear incident d irect ly  due to a grave natural d is 
a ster  of an exceptional ch aracter

4 W henever both nuclear dam age and damage other than nuclear damage 
have been caused by a nuclear incident o r  jointly by a nuclear incident and one or 
m ore  other o c cu rre n ce s , such other dam age shaU, to the extent that it is  
not reasonably separable from  the nuclear damage, be deem ed, fo r  the pur
poses of this Convention, to be nuclear damage caused by that nuclear in c i
dent W here, how ever, dam age is  caused jo in tly  by a n uclear incident 
cov ered  by this Convention and by an em iss ion  o f ion izing  radiation  not 
covered  by it, nothing in this Convention shaU lim it o r  otherw ise affect the 
liab ility , either as regards any person  suffering nuclear damage o r  by way 
o f re cou rse  o r  contribution, o f any person  who m ay be neld liab le  in con 
nection  with that em ission  of ion izing  radiation
5 The op era tor shaH not be liab le  under this Convention fo r  nuclear 
dam age -
(a) To the nuclear InstaUation itse lf  o r  to any p rop erty  on the site  o f that 

installation  which is  used o r  to be used in connection  with that in sta l
lation, o r

(b) To the means of transport upon which the nuclear m aterial involved was 
at the tim e of the nuclear incident

6 Any Installation State may provide by legislation  that sub-paragraph (b) 
o f paragraph 5 of this A rtic le  shaU not apply, provided that in no case shaU 
the liability  of the operator in respect of nuclear damage, other than nuclear 
damage to the means of transport, be reduced to less  than US $ 5 miUion for  
any one nuclear incident
7 Nothing in this Convention shaU affect -
(a) The liability of any individual for nuclear damage for which the operator, 

by v irtue o f paragraph 3 o r  5 o f th is A r t ic le , is  not Hable under this 
Convention and which that individual caused by an act o r  om ission  done 
with intent to cause damage, or

(b) The liability  outside this Convention of the operator fo r  nuclear damage 
fo r  which, by virtue of sub-paragraph (b) of paragraph 5 of this A rticle , 
he is not liable under this Convention

ARTICLE V

1 The liab ility  of the op era tor m ay be lim ited by the InstaHation State to 
not le s s  than US $ 5 miUion fo r  any one nuclear incident
2 Any lim its of liability  which may be established pursuant to this A rticle  
shaU not include any in terest o r  c o s ts  aw arded by a cou rt m  actions 
fo r  com pen sation  o f n uclear dam age
3 The United States doUar re ferred  to in this Convention is  a unit of a c 
count equivalent to the value of the United States doU ar m term s of gold on
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29 A p ril 1963, that is  to say US $ 35 p er  one troy  ounce of fine gold
4 The sum mentioned in paragraph 6 o f A rtic le  IV and in paragraph 1 of 
this A r t ic le  m ay be con verted  into national cu rre n cy  in round fig u re s

ARTICLE^ VI

1 Rights o f com pensation  under this Convention shall be extinguished if 
an action is  not brought within ten years from  the date of the nuclear in c i
dent If, how ever, under the law of the Installation State the liability  of the 
operator is covered  by insurance or other financial security  o r  by State funds 
fo r  a period longer than ten years, the law of the com petent court may p ro 
v ide that rights of com pensation  against the op era tor  shall only be ex 
tinguished a fter a period  which m ay be lon ger than ten y ea rs , but shall not 
be lon ger than the period  fo r  which his liab ility  is  so covered  under the law 
o f the Installation  State Such exten sion  o f the extinction  p er iod  sh a ll m 
no case  affect rights of com pensation  under this Convention of any person  
who has brought an action for lo ss  of life  or personal injury against the oper
ator before  the expiry of the aforesaid  period  of ten years
2 W here nuclear damage is caused by a nuclear incident involving nuclear 
m ateria l which at the tim e of the n u clear incident was sto len , lo s t , je tt i
soned o r  abandoned, the period  established pursuant to paragraph 1 of this 
A r t ic le  shall be  com puted fro m  the date o f that n u c lea r  in ciden t, but the 
period  shall in no case exceed a period  of twenty years from  the date o f the 
theft, lo s s , jettison  o r  abandonment
3 The law of the com petent court m ay establish  a period  o f extinction or 
prescrip tion  of le ss  than three years from  the date on which the person  suf
fering  n uclear dam age had knowledge o r  should have had knowledge of the 
damage and of the operator liab le  fo r  the dam age, provided that the period  
established pursuant to paragraphs 1 and 2 o f th is A rtic le  sh a ll 'n o t be 
exceeded
4 Unless the law o f the com petent cou rt otherw ise p rov id es , any person  
who cla im s to have su ffered  nuclear damage and who has brought an action 
fo r  com pensation  within the period  applicable pursuant to this A rtic le  m ay 
amend his c la im  to take into account any aggravation  o f the dam age, even 
a fter the exp iry  o f that p er iod , p rov id ed  that final judgm ent has not been 
entered
5 W here ju r isd iction  is  to be determ ined  pursuant to sub-paragraph  (b) 
o f paragraph 3 of A rtic le  XI and a request has been m ade within the period  
applicable pursuant to this A rtic le  to any one o f the C ontracting P arties  
em powered so to determ ine, but the tim e remaining after such determination 
is  le s s  than s ix  m onths, the p eriod  within which an action  m ay be brought 
sh all be  s ix  m onths, reck on ed  fro m  the date of such  d eterm in ation

ARTICLE VII

1 The operator shall be required to maintain insurance o r  other financial 
secu rity  coverin g  his liab ility  fo r  n uclear dam age m  such amount, o f such 
type and m  such te rm s as the Installation  State shall sp ec ify  The Insta l
lation State shall ensure the payment o f c la im s for com pensation fo r  nuclear 
dam age which have been established  against the op era tor  by  provid ing the
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n e ce ssa ry  funds to the extent that the y ield  o f insurance o r  other financial 
secu rity  is  inadequate to satisfy  such cla im s, but not in excess  of the lim it, 
if any, established pursuant to A rtic le  V
2 Nothing in paragraph 1 of this A rtic le  shall requ ire a Contracting Party 
o r  any of its constituent sub-d iv isions, such as States o r  Republics, to main
tain  in su ran ce  o r  oth er fin an cia l s e cu r ity  to c o v e r  th e ir  lia b ility  as 
op era to rs
3 The funds provided by insurance, by other financial secu rity  o r  by the 
Installation State pursuant to paragraph 1 of this A rtic le  shall be exclusively  
available fo r  com pensation due under this Convention
4 No in su rer or other financial guarantor shall suspend o r  cancel the in
surance o r  other financial secu rity  provided pursuant to paragraph 1 of this 
A rtic le  without giving notice in writing of at least two months to the com pe
tent public authority o r , in so fa r  as such insurance o r  other financial s e 
curity  re la tes  to the ca rr ia g e  o f nuclear m ateria l, during the period  of the 
ca rr ia g e  m question

ARTICLE VIII

Subject to the provisions o f this Convention, the nature form  and extent 
o f the com pensation, as w ell as the equitable d istribution th ereof, shall be 
governed by the law of the com petent court

ARTICLE IX

1 W here p rov is ion s  of national o r  public health in surance, s o c ia l in
surance, s o c ia l secu rity , w orkm en 's com pensation o r  occupational d isease 
com pensation  system s include com pensation fo r  nuclear dam age, rights of 
ben efic ia ries  o f such system s to obtain com pensation under this Convention 
and rights o f recou rse  by virtue of such system s against the operator liable 
sh a ll be determ in ed , su b ject to the p ro v is io n s  o f th is C onvention, by the 
law of the C ontracting P arty  m  which such system s have been established, 
o r  by the regulations o f the in tergovernm ental organ ization  which has e s 
tablished such system s
2 (a) If a person  who is  a national of a C ontracting P arty, other than

the operator, has paid com pensation  fo r  n uclear damage under an 
international convention o r  under the law of a non - contracting 
State, such person  shall, up to the amount which he has paid, a c 
quire by subrogation the rights underth is Convention of the person  
so com pensated No rights shall be so acquired by any p erson  to 
the extent that the op era tor has a right of re co u rse  against such 
p erson  under this Convention

(b) Nothing m this Convention shall preclude an operator who has paid 
com pensation fo r  nuclear damage out of funds other than those 
provided pursuant to paragraph 1 of A rtic le  VII from  recoverin g  
from  the person  providing financial secu rity  pursuant to that para 
graph o r  from  the Installation State, up to the amount he has paid, 
the sum which the person  so com pensated would have obtained 
under this Convention
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ARTICLE X

The op era tor shall have a right of re cou rse  only -
(a) If this is  ex p ress ly  provided fo r  by a con tract in w riting, o r
(b) If the nuclear incident resu lts from  an act o r  om ission  done with intent 

to cause damage, against the individual who has acted o r  omitted to act 
with such intent

ARTICLE XI

1 Except as otherw ise provided m  this A rtic le , ju risd iction  over actions 
under A rtic le  II shall lie  only with the courts of the Contracting Party with
in whose te rr ito ry  the nuclear incident occu rred
2 W here the nuclear incident o ccu rre d  outside the te r r ito r y  of any Con
tracting P arty, o r  where the p lace o f the nuclear incident cannot be deter
mined with certainty, ju risd iction  over such actions shall lie  with the courts 
of the Installation State o f the operator liable
3 W here under paragraph 1 o r  2 o f this A r t ic le , ju r isd ic t io n  would lie  
with the cou rts of m ore  than one Contracting P arty, ju risd iction  shall lie  -
(a) If the nuclear incident occu rred  partly outside the te rr ito ry  of any Con

tracting  P arty , and partly  within the te r r ito ry  of a single  Contracting 
P arty, with the cou rts of the la tter, and

(b) In any oth er ca se , with the cou rts  o f that C ontracting  P arty  w hich is 
determ ined by agreem ent between the Contracting P arties whose courts 
would be com petent under paragraph 1 o r  2 of this A rticle

ARTICLE XII

1 A final judgment entered by a court having ju risdiction  under A rticle  XI 
shall be recog n ized  within the te r r ito r y  o f any other C ontracting P arty , 
except -
(a) W here the judgm ent was obtained by fraud,
(b) W here the party  against whom  the judgm ert was pron oun ced  was not 

given  a fa ir  opportunity to p resen t his ca se , o r
(c) W here the judgment is  con trary  to the public p o licy  o f the Contracting 

P arty  within the te r r ito ry  of which recogn ition  is  sought, o r  is  not m  
a cco rd  with fundam ental standards of ju stice

2 A final judgm ent which is  recogn ized  shall, upon being presen ted  fo r  
en forcem ent in accord an ce  with the form a lities  requ ired  by the law of the 
Contracting Party where enforcem ent is  sought, be enforceable as if  it were 
a judgment of a court of that Contracting Party
3 The m erits  o f a cla im  on which the judgment has been given shall not 
be sub ject to fu rther p roceed in gs

ARTICLE XIII

T his C onvention and the national law a pp licab le  th ereu nder sh a ll be 
applied without any d iscrim in a tion  based  upon nationality, d om ic ile  o r  
resid en ce
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ARTICLE XIV

Except in resp ect o f m easures of execution, ju risd iction a l im m unities 
under ru les o f national o r  international law shall not be invoked m  actions 
under this Convention b e fo re  the cou rts  com petent pursuant to A rtic le  XI

ARTICLE XV

The Contracting P arties shall take appropriate m easures to ensure that 
com pensation fo r  nuclear damage, interest and costs  awarded by a court in 
connection therewith, insurance and reinsurance prem ium s and funds p ro 
vided by insurance, reinsurance o r  other financial secu rity , o r  funds p ro 
vided by the Installation State, pursuant to this Convention, shall be free ly  
transferable  into the cu rren cy  of the Contracting P arty  within whose te r r i 
tory  the damage is suffered, and of the Contracting Party within whose terr i
to ry  the claim ant is  habitually resident, and, as regards insurance o r  r e 
insurance prem ium s and paym ents, into the cu rren cies  specified  m the in
surance o r  reinsurance contract

ARTICLE XVI

No person  shall be entitled to r e c o v e r  com pen sation  under this Con
vention to the extent that he has re co v e re d  com pensation  in resp ect o f  the 
same nuclear damage under another international convention on civ il liability 
in the field  of nuclear energy

ARTICLE XVII s 1
This Convention shall not, as betw een the p arties  to them , a ffect the 

application  o f any international agreem ents o r  international conventions 
on c iv il liab ility  in the fie ld  o f nuclear energy m fo r c e , o r  open fo r  signa
ture, ratification  or a ccession  at the date on which this Convention is opened 
fo r  signature

ARTICLE XVIII

This Convention shall not be construed  as a ffecting  the rights, if  any, 
o f a C ontracting P arty  under the gen era l ru les o f public international law 
m  resp ect to n uclear dam age

ARTICLE XIX
\

1 A ny C ontracting P arty  en tering into an agreem en t pursuant to sub- 
paragraph (b) of paragraph 3 o f A rtic le  XI shall furnish without delay to the 
D irector  G eneral o f the International A tom ic Energy A gency fo r  inform ation 
and dissem ination to the other Contracting Parties a copy of such agreement
2 The Contracting P arties shall furnish to the D irector  General fo r  in for
m ation and dissem ination  to the other C ontracting P arties  cop ies  o f their 
respective laws and regulations relating to m atters covered  by this Convention
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ARTICLE XX

Notwithstanding the term in ation  o f the app lication  o f this Convention 
to any C ontracting P arty , e ither by term ination  pursuant to A r t ic le  X X V  
or by denunciation pursuant to A rticle  XXVI, the provisions of the Convention 
shall continue to apply to any nuclear dam age caused by a nuclear incident 
occu rrin g  b e fo re  such term ination

ARTICLE XXI

This Convention shall be open fo r  signature by the States represented 
at the International C onference on C iv il L iab ility  fo r  N uclear Damage held 
m Vienna from  29 A pril to 19 May 1963

ARTICLE XXII

This Convention shall be ra tified , and the instrum ents of ratification  
shall be deposited  with the D ir e c to r  G eneral o f the International A tom ic 
E nergy A gency

ARTICLE XXIII

This Convention shall com e into fo r c e  three m onths a fter  the deposit 
of the fifth instrument of ratification , and, in respect o f each State ratifying 
it thereafter, three months after the deposit of the instrument of ratification 
by that State

ARTICLE XXIV

1 A ll States M em bers of the United Nations, o r  of any of the specia lized  
agencies o r  o f  the International A tom ic E nergy A gency  not represen ted  at 
the International C onference on C iv il L iability fo r  N uclear Damage, held in 
V ienna fr o m  29 A p r il  to 19 M ay 1963, m ay  a cce d e  to th is C onvention
2 -.The instrum ents o f a cce ss io n  shall be deposited  with the D ire c to r  
G eneral of the International A tom ic E nergy A gency
3 This Convention shall com e into fo r ce  in respect of the acceding State 
three months a fter the date of deposit of the instrument o f a ccess ion  of that 
State but not b e fore  the date o f the entry into fo r ce  of this Convention pu r
suant to A rtic le  XXIII

ARTICLE XXV

1 This Convention shall rem ain  in fo r c e  fo r  a p eriod  o f ten y ea rs  from  
the date o f its entry into fo rce  Any Contracting P arty m ay, by giving b e 
fo r e  the end o f that p er iod  at lea st tw elve m onths' n otice  to that e ffe c t  to 
the D ire cto r  G eneral o f the International A tom ic E nergy A gency, term inate 
the application  o f this Convention to itse lf  at the end o f that p er iod  o f ten 
years
2 This Convention shall, a fter that period  of ten y ea rs , rem ain m fo rce  
fo r  a fu rther period  of five  years fo r  such C ontracting P a rties  as have not
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term inated its application pursuant to paragraph 1 of this A rticle , and there
after fo r  su ccessive  periods o f five years each fo r  those Contracting Parties 
which have not term inated its application at the end o f one of such periods 
by  giving, b e fo re  the end o f one of such  p e r io d s , at lea st tw elve m onths' 
notice to that effect to the D ire c to r  G eneral of the International A tom ic 
E nergy A gency

ARTICLE XXVI

1 A con feren ce  shall be convened by the D ir e c to r  G eneral o f the Inter
national A tom ic E nergy A gen cy  at any tim e a fter the exp iry  of a p eriod  of 
five  years from  the date o f the entry into fo r ce  o f this Convention in order 
to co n s id e r  the rev is ion  th e re o f, i f  on e -th ird  o f the C ontracting  P a rtie s  
e x p ress  a d e s ire  to that e ffe ct
2 Any C ontracting P arty  m ay denounce th is C onvention by n otifica tion  

to the D ire c to r  G eneral of the International A tom ic E nergy  A gen cy  within 
a period  of tw elve months follow ing the firs t  rev ision  con feren ce  held pur
suant to paragraph 1 o f this A rtic le
3 Denunciation shall take e ffe ct  one y ea r  a fter the date on w hich n otifi
cation to that effect has been rece ived  by the D irecto r  G eneral of the Inter
national A tom ic Energy A gency

ARTICLE XXVII

‘i The D ire cto r  G eneral o f the International A tom ic E nergy A gency  shall 
notify  the States invited to the International C on feren ce  on C iv il L ia b ility  
fo r  N uclear D am age held m  V ienna fr o m  29 A p r il to  19 M ay 1963 and the 
States w hich have a cced ed  to th is Convention of the fo llow in g  -
(a) Signatures and instrum ents of ratification  and a ccess ion  rece ived  pur

suant to A rtic le s  XXI, XXII and XXIV,
(b) The date on which this C onvention w ill com e  into fo r c e  pursuant to 

A r t ic le  XXIII,
(c) N otifica tion s o f term ination  and denunciation re ce iv e d  pursuant to 

A r t ic le s  X X V  and XXV I,
(d) Requests fo r  the convening of a rev ision  con feren ce  pursuant to A rtic le  

XXVI

ARTICLE XXVIII

This Convention shall be reg is tered  by the D ire c to r  G eneral of the 
International A tom ic E nergy A gency  m  a ccord an ce  with A rtic le  102 o f the 
Charter of the United Nations

ARTICLE XXIX

The original of this Convention of which the English, French, Russian 
and Spanish texts are equally authentic, shall be deposited with the D irector 
General of the International A tom ic Energy Agency, who shall issue certified 
copies
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IN WITNESS WHEREOF, the undersigned P lenipotentiaries, duly autho
rized  thereto, have signed this Convention

DONE m Vienna, this tw enty-first day o f May, one thousand nine hun
dred and sixty-three



TEXT OF OPTIONAL PROTOCOL

OPTIONAL PROTOCOL 
CONCERNING THE COMPULSORY SETTLEM EN T OF DISPUTES

(C N -12 /47 , 20 May 1963)

The States P arties to the present P ro to co l and to the Vienna Convention 
on C ivil L iability  fo r  N uclear Dam age hereinafter re ferred  to as "the Con
ven tion ", adopted by the International C onference held at V ienna from  
29 A p r il to  19 M ay 1963,

EXPRESSING THEIR WISH to re sort in aH m atters concerning them in 
respect o f any dispute arising  out of the interpretation o r  application o f the 
Convention to the com p u lsory  ju r isd ic tion  o f the International C ourt o f 
Justice, unless som e other form  of settlem ent has been agreed upon by the 
parties within a reasonable period ,

HAVE AGREED as foHows -

ARTICLE I

Disputes arising out of the interpretation o r  application of the Convention 
shaU lie  within the co m p u lso ry  ju r isd iction  o f the International C ourt of 
Justice and m ay accord in g ly  be brought b e fore  the Court by an application 
m ade by any party  to  a d ispute being a P a rty  to  the p resen t P r o t o c o l

ARTICLE II

The parties to a dispute m ay agree, within a period  of two months after 
one party has notified  its opinion to the other that a dispute ex is ts , to r e 
sort not to the International Court of Justice ljut to an arbitral tribunal After 
the exp iry  o f the said period , e ither party m ay bring the dispute before  the 
Court by an application

ARTICLE III

1 Within the sam e period  o f two m onths, the parties  m ay agree to adopt 
a conciliation  procedure before resorting to the International Court of Justice
2 The con cilia tion  co m m iss io n  shall m ake its recom m endation s within 
five months a fter its appointment If its recom m endations are not accepted 
by the parties to the dispute within two months after they have been delivered, 
e ith er  p arty  m ay  b rin g  the d ispute b e fo re  the C ourt b y  an ap p lica tion

ARTICLE IV

The p resen t P r o to c o l sh a ll be open fo r  signature by a ll States which 
m ay b e co m e  P a rtie s  to the C onvention
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ARTICLE V

The present P rotoco l is subject to ratification The instruments of rati
fica tion  shall be  deposited  with the D ir e c to r  G en era l o f the International 
A tom ic E nergy  A gen cy

ARTICLE VI

The present P rotoco l shall remain open fo r  accession  by all States which 
m ay becom e P arties  to the Convention The instrum ents of a ccession  shall 
be deposited with the D ire c to r  G eneral o f the International A tom ic E nergy 
A gency

)
ARTICLE VII

1 The present P ro toco l shall enter into fo rce  on the sam e day as the Con
vention  o r  on the th irtieth  day fo llow in g  the date o f d ep osit o f the secon d  
instrum ent o f ra tifica tion  o r  a c c e s s io n  to the P r o to c o l  with the D ir e c to r  
G eneral o f the International A tom ic E nergy A gency, w hichever date is  the 
la ter
2 F o r  each State ratify ing o r  a cced in g  to the p resen t P r o to c o l  a fter its 
entry into fo rce  in accordance with paragraph 1 of this A rtic le , the P rotocol 
shall enter into fo r ce  on the thirtieth day a fter deposit by such State o f its 
instrum ent of ratification  o r  a ccess ion

ARTICLE VIII

The D ire c to r  G eneral of the International A tom ic E nergy A gency shall 
in form  a ll States which m ay becom e P a rties  to the Convention -
(a) Of signatures to the present P ro to co l and o f the deposit o f instrum ents 

o f ra tifica tion  o r  a ccess ion , m  a ccord a n ce  with A r t ic le s  IV, V and VI,
(b) Of the date on which the present P r o to c o l w ill enter into fo r c e , in a c 

cordan ce with A rtic le  VII

ARTICLE IX

The o r ig in a l o f the p resen t P r o to c o l , o f  which the E nglish , F ren ch , 
Russian and Spanish texts are equally authentic, shall be deposited with the 
D irector  G eneral o f the International A tom ic Energy A gency who shall issue 
certified  cop ies

IN WITNESS WHEREOF the undersigned P len ipotentiaries, duly autho
rized  thereto, have signed this P ro to co l
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" RESOLUTIONS

RESOLUTION ON THE ESTABLISHMENT 
OF A STANDING COMMITTEE

(C N -12/48, 20 May 1963)

Adopted by the International C onference 
on C ivil L iability  fo r  Nuclear Damage on 19 May 1963

The International C on feren ce  on C iv il L ia b ility  fo r  N u clear D am age 
recom m en d s that
1 The International A tom ic E nergy A gency, accord ing to its Statute, e s 
tablish  a Standing C om m ittee com posed  of represen ta tives o f the G overn 
m ents o f 15 States, with the fo llow ing  tasks
(a) To keep under rev iew  p rob lem s relating to the Vienna C onvention on 

C ivil L iability  fo r  N uclear Dam age, and to advise the D irector  General 
o f the International A tom ic E nergy A gen cy  at h is request on any such 
p rob lem s,

(b) T o study the d es ira b ility  and fea s ib ility  of setting up an international 
com pensation  fund fo r  nuclear dam age, and the m anner m which such 
a fund would work to enable operators of the Contracting Parties to meet 
the liability  under A rtic le  V of the Convention including wa^ s of co v e r 
ing nuclear damage exceeding the amount therein provided,

(c) To study any problem s arising  m connection with the application of ■'■he 
Convention to a nuclear installation operated by o r  under the auspices 
o f an in tergovern m en ta l organ ization , p a rticu la r ly  m  re sp e ct  o f the 
"in sta lla tion  State" as defined m  A rtic le  I,

(d) T o prepare  any docum ents fo r  the rev ision  con feren ce  to be convened 
m  accord an ce  with A rtic le  XXVI, and

(e) To study the feasib ility  and desirability  of establishing a procedure fo r  
settling  any question  w hich m ay a r ise  as betw een tw o o r  m o re  C on
tractin g  P a rtie s  with re sp e ct  to the determ ination  o f the Contracting 
P arty  w hose courts are to e x e rc ise  ju risd iction  pursuant to A rtic le  XI 
3(b),

2 The com position  of the C om m ittee be rev ised  p eriod ica lly , taking into 
account, in ter a lia , the ratifications rece ived ,
3 The C om m ittee co -o rd in a te  its  w ork  with that o f the Standing C om 
m ittee establish ed  by the D ip lom atic  C on ference  on M aritim e Law on 
25 May 1962, in so fa r  as con cern s  subject m atters which are  a lso  studied 
by that C om m ittee,
4 In terested  international organ izations m re la tion  with the A gen cy  be 
invited to be represen ted  by o b s e rv e rs  at the C om m ittee
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RESOLUTION 
EXPRESSING A TRIBUTE TO THE 

GOVERNMENT AND PEO PLE OF THE REPUBLIC OF AUSTRIA

Adopted by the International C onference 
on C iv il L iab ility  fo r  N uclear Dam age on 1 9 May 1963

The International C on ference  on C iv il L ia b ility  fo r  N uclear D am age, 
at the end of its work m Vienna, on 19 May 1963, wishes to express its m ost 
deep and profound gratitude to the p eop le  and G overnm ent o f A u stria , o f 
Low er Austria and o f the City o f Vienna fo r  the kind and friendly hospitality 
granted to aU delegates at the above-m entioned C onference, allowing them, 
once again, to work fo r  the high task o f friendship and understanding among 
nations

RESOLUTION 
EXPRESSING A TRIBUTE TO THE 

INTERNATIONAL ATOMIC ENERGY AGENCY

Adopted by the International Conference 
on C iv il L iability  fo r  N uclear Damage on 19 May 1963

The International C on ference  on C iv il L ia b ility  fo r  N u clear D am age, 
on conclusion of the work fo r  which it was convened by the Board o f Governors 
o f the International A tom ic E nergy  A gen cy , w ishes to r e co rd  its deep ap
p recia tion  of th is valuable action  taken by the B oard  as w ell as of the un
sparing assistance it has rece ived  from  the A gency, the exceHent arrange
m ents m ade by which have alone m ade p oss ib le  the accom plish m en t o f its 
task
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P o l s k a  A k a d e m i a  N a u k  

P a f a c  K u l t u r y  i  N a u k i  

W a r s a w

S O U T H  A F  R I C A

V a n  S c h a i k ' s  B o o k s t o r e  ( P t y )  L t d  

L i b r i  B u i l d i n g  

C h u r c h  S t r c c t  

( P  0  B o x  7 2 4 )

P r e t o r i a

S P A I N

L i b r e r i a  B o s c h

R o n d a  d e  l a  U n i v e r s i d a d  1 1

B a r c e l o n a



S W E D E N

C  E  F r i t z e s  K u n g l  H o v b o k h a n d e l  

Fredsgatan 2 
S t o c k h o l m  1 6

S W I T Z E R L A N D  

L i b r a i n e  P a y o t  

4 0  r u e  d u  M a r c h e  

G e n e v a

T U R K E Y

L i b r a i r i e  H a c h e t t e  

4 6 9  I s t i k l a l  C a d d e s i  

B e y o g l u  I s t a n b u l

U K R A I N I A N  S O V I E T  S O C I A L I S T  R E P U B L I C  

S e e  u n d e r  U S S R

U N I O N  O F  S O V I E T  S O C I A L I S T  R E P U B L I C S

M e z h d u n a r o d n a y a  K m g a  

S m o l e n s k a y a  S e n n a y a  3 2  3 4  

M o s c o w  G - 2 0 0

U N I T E D  K I N G D O M  O F  G R E A T  B R I T A I N  

A N D  N O R T H E R N  I R E L A N D

H e r  M a j e s t y  s  S t a t i o n e r y  O f f i c e  

P  0  B o x  5 6 9  

L o n d o n  S  E  1

U N I T E D  S T A T E S  O F  A M F R I C A  

N a t i o n a l  A g e n c y  f o r  

I n t e r n a t i o n a l  P u b l i c a t i o n s  I n c  

3 1 7  E a s t  3 4 t h  S t r e e t  

N e w  Y o r k  N  Y  1 0 0 1 6

V E N E Z U E L A

S r  B r a u l i o  G a b r i e l  C h a c a r e s  

G o b e m a d o r  a C a n d i l i t o  3 7  

S a n t a  R o s a l i a

( \ p a r t a d o  P o s t ' l l  8 0 9 2 )

C a r a c a s  D  F

Y U G O S L A V I A

J u g o s l o v e n s k a  K n j i g a  

T e r a z i j e  2 7  

B e l g r a d e

I A E A  p u b l i c a t i o n s  c a n  a l s o  b e  p u r c h a s e d  r e t a i l  a t  t h e  U n i t e d  N a t i o n s  B o o k s h o p  a t  U n i t e d  N a t i o n s  H e a d q u a r t e r s  

N e w  Y o r k  a t  t h e  n e w s - s t a n d  a t  t h e  A g e n c y  s  H e a d q u a r t e r s  V i e n n a  a n d  a t  m o s t  c o n f e r e n c e s  s y m p o s i a  a n d  

s e m i n a r s  o r g a n i z e d  b y  t h e  A g e n c y

I n  o r d e r  t o  f a c i l i t a t e  t h e  d i s t r i b u t i o n  o f  i t s  p u b l i c a t i o n s  t h e  A g e n c y  i s  p r e p a r e d  t o  a c c e p t  p a y m e n t  i n  U N E S C O  

c o u p o n s  o r  i n  l o c a l  c u r r e n c i e s

O r d e r s  a n d  i n q u i r i e s  f r o m  c o u n t r i e s  w h e r e  s a l e s  a g e n t s  h a v e  n o t  y e t  b e e n  a p p o i n t e d  m a y  b e  s e n t  t o

P u b l i c a t i o n s  S a l e s  U n i t  I n t e r n a t i o n a l  A t o m i c  E n e r g y  A g e n c y  

K a r n t n e r  R i n g  1 1  V i e n n a  I  A u s t r i a
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